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Re:  Milner Irrigation District Water Right Claims 01-09, 01-17, and 01-2050 /
August 15, 2005 Letter

Dear Michael:

This letter responds to your August 15, 2005 letter (addressed to Gary Slette, former
counsel for Milner) regarding the Department’s interpretation of the Idaho Supreme Court’s
decision in Bradshaw v. Milner Low Lift Irrigation District, 85 Idaho 528 (1963), and the
preliminary recommendations for Milner’s natural flow water rights (Basin 01) in the SRBA.

In the Bradshaw decision, the Idaho Supreme Court expressly held that the “new lands”,
or those annexed after 1952, were entitled to use water under Milner’s natural flow water rights,
provided that use did not interfere with use on the “old lands”, those lands included in the district
prior to 1952. Specifically, the Court held:

However, we do not construe the conclusions or judgment of the district court as
denying to the owners of the new lands any right or interest whatever in the water
rights held by the district prior to their annexation. The irrigation district law
regards the irrigation district as a unit, and as a legal entity, holding title to its
property and water rights in trust for the uses and purposes set forth in that law . .

. we recognize the right acquired by the owners of new lands, by their inclusion
within the district, to the use of any water owned by the district when the use
thereof is not required for the proper irvigation of the old lands, and when such
use is not in conflict with the rights previously acquired by the owners of the old
lands, or when such use is not in derogation or impairment of such prior rights.
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We find nothing in the conclusions or judgment of the district court in conflict
with this right of the owners of the new lands and its decree must be construed in
harmony therewith.

Bradshaw, 85 Idaho at 547 (emphasis added).’

Accordingly, the Idaho Supreme Court has plainly recognized that the owners of “new
lands” within Milner’s district have a “right” to use “any water” owned by the district, including
the natural flow rights (01-09, 01-17, and 01-2050), as long as the use is not required for “proper
irrigation” of the old lands and the use does not “conflict” with or “impair” the rights of the “old
lands” landowners.

Consistent with this ruling, Milner has historically irrigated all lands within the district,
including “old” and *“new” lands, with its natural flow water rights. Therefore, the Department
should recognize all of Milner’s irrigated acres, including both “old” and “new” lands, for
purposes of Milner’s natural flow water right recommendations. In addition, Milner does not
believe it is necessary to file an additional “beneficial use” or “enlargement” claim to cover the
“new lands” under a separate natural flow water right.

Thank you for your attention to this matter and please call me at 733-0700 after the
Department has reviewed this letter. In addition, please advise if the Department has any
additional questions or would like to meet with representatives of Milner to discuss this matter
further.

Sincerely,
BARKER ROSHOLT & SIMPSON LLp

AT A

Travis L. Thompson
Enc.

cc: Walt Mullins, Manager
Scott Breeding, Chairman (Board of Directors)

"I have enclosed a copy of the Idaho Supreme Court’s Bradshaw decision for the Department’s reference.
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miss as a demand and motion for change of
venue, and on that basis, ordered the case
transferred to Caribou County where the
defendants reside. Plaintiffs appeal from
the order for change of venue, contending
the trial court erred in treating the motion

to dismiss as a motion to change venue,

The issue presented by this appeal is iden-
tical to that decided by this Court in Bistline
v. Eherle, 376 P.2d 5014 (1962} Therein
it was held that TR.C.P. 12(b) (3} does not
awthorize dismissal of an action upon
grounds of improper venue; that if a mo-

tion to dismiss upon the grounds of im-

proper venue is made, the same shouid’

be denied; and that the trial court is with-
out power to change the venue of its own

motiorn.

By virtue and under the authority of the
decision in the case of Bistline v. Fberle,
supra, the order of the trial court trans-
ferring the case to the Thirteenth Judicial

Distriet, in and for Caribon County is va-

cated and the cause is remanded for further’

proceedings.
Pursuant to a stipulation of the parties,

noe costs will be allowed,

“KNUDSON, C. J., and McFADDEN,
TAYLOR and SMITH, JJ., concur,
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Bernard C. BRADSHAW and Mickey Brag.
shaw, husband and wife, ef al,,
Plaintiffs-Appellants,

v,

MILNER LOW LIFT IRRIGATION Dis.
TRICT, a guasi-maunicipal corporation,
et al., Defendants-Respandents,

No. 9106,
Supreme Court of Idaho,
May 3, 1963,

Rehearing Deiied May 29, 1963,

Action by owners of lands newly an-
nexed to irrigation district for judgment
establishing right to share in water rights
of district and m payment of its bonded
debt and cost of maintenance and opera-
tion on pro rata basis to owners of lands
previous]j annexed. The District Court,
Eleventh Judicial District, Cassia County,
Sherman J. Bellwoaod, J., entered judgment
denying telief and adjudging owners of
new lands liable for entire cost of acquiring
additional water rights, enlarging and equip-
ping system to irrigate their lands and for
higher cost of maintenance and operation
and adjudging that plaintiffs could not
compel district to assess benefits and deliver
water to lands for which no water was
available, and the plaintiffs appealed. The
Supreme Court, Taylor, I, held that owners

f. Ante, p. 167.
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4. Waters and Water Courses @056

of lands which were within irrigation dis-
trict and to which district provided water
for irvigation for many vears acquired
valuable water rights which had become
appurtenant o and dedicated to their lands,
and of which they could not be deprived
without their consent when they needed it,
and owners of later annexed land did not
acquire right to share in those water rights

by process of annexation alone.

Affirmed,

.E. Waters and Water Courses 6=247(1)

Evidence supported finding that irriga-
tion district, sued to permit owners of an-
nexed land to share in all water rights
owned by district equaily with all other
swners without regarri to date of annexa-
tien or of water rights, did not have avail-
able sufficient water for irrigation of all of
its lands for which morc acre feet of stor-
age was necessary in certain reservoir than

was allocated to district.

2. Appeal and Error @&=1010(f)
Findings supported by evidence would

not be disturbed on appeal. 1.C. § 13-219,

3. Waters and Water Courses 62216

Constitutional provisions governing and
guaranteeing water rights and conceraing
priatity of appropriation apply toi irrigation
districts. Const. art, 15, §§ 3-5. l

85 ldaho—34

Irrigation district which bought rights
of original appropriator of water and made
subseguent appropriations and purchases of
water stood In position of “appropriater”
for distributien to landowners within the
Gistrict, within  constitutional provision
making use of water subjezt to regulation
and control of state. Const. art. 15, § 1,

Sce publication Words and Phrases
for other judicial constructions angl
definitions,

5. Waters and Water Courses €251

Irrigation district which bought rights
of original appropriator of water and made
subsequent appropriations and purchases of
water held title to water rights in trust for
landowners, and landowners to whose lands
the water had become dedicated had ac-
quired status and rights of “distributees”
within constitutional provisions guarantee-
ing continuing rights to water and govern-
ing priorities. Const. art. 15, §§ 4, 5.

Sec publication Words and Phrases

for other judicial constroctions and
definitions.

6. Waters and Water Courses E=249, 251
Owsers of lands within irrigation dis-
trict which provided irrigation water for
many years for those lands acquired valua-
ble water rights of which they eould not he
deprived without consent when they needed
it and owners of later annexed land did not
acquire right to share in those rights by

j

i
i
Sh
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process of annexation alone. Const. art. 15,
§3 1, 3-5; 1.C. 8§ 42-101, 42-904, 42-914,

43-1010

7, Waters and Water Courses &=249
Owners of lands newly annexed by
irrigation  district which initiated water
rights acquired or to be acquired from
reservoir storage expressly {or benefit of
thase lands were entitled fo have water ac-
quired from the reservoir storage treated
as appurtenant to those lands. Const. arl.
15, 88 1, 3-5; 1.C. §§ 42-101, 42-904, 42-914,
431019,
8. Waters and Water Cotrses G224, 22814
Trrigation district law regards district
as a unit and a legal entity holding title to
its property and water rights in trust for
uses and purpeses set forth. 1.C. §§ 43101,
43-316.
o, Waters and Water Gourses G226, 249
Purpose of statute providing that after
recording of order changing boundaries,
irrigation district shall remain a district as
fully -as if new lands had been included
therein at original organization is to make
landowners within district equal, except as
to any disparity existing in benefits re-
ceived, so far as may be consistent with
priority of water rights. Const, art. 15, §§
1, 3-5; 1.C. 8§ 43404 43-1010.

iD. Waters and Water Courses @249
Owners of lands newly annexed by ir-

rigation district have right to use any water

REPORIS

owned by district and not required for prop-
er irvigation of prior annexed lands so long
as that use does not conflict with rights
previcusly acquired by the other owners or
is not in derogation or impairment of the
priot rights. 1.C. §§ 43-101, 43--316, 43-404,
43-1010; Const. art. 15, §8 1, -3,

1. Waters and Water Courses €231
Owners of lands newly acquired hy
irrigation district were requived to Dbear
cost of acguiring water therefor, enlarging,
equipping, and extending system for irriga-
tion thereof, and to pay differential n cost
of maintenance and operation due o any
factor necessarily increasing cost of irriga-
tion of new lands. T.C. §§ 43-10%, 43-316,
43404, 43-1009; Const. art. 15, §§ 1, 3-5

12. Gonstitutional Law €=296(1)

Eminent Domain &=2(10)

To require ownets of land previcusly
annexed to irrigation district to bear part
of cost of acquiring water for newly an-
nexed lands, enlarging, equipping, and ex-
tending system for irfigating new {ands,
and of differential in cost of mainfenanee
and operation due to higher elevaiion of

new lands without consent would Invade

constitutional rights to just compensation -
for condemnation and to due process.

Const. art. 1, §§ 13, 14

13. Waters and Water Courses &=249

Board of directors of irrigation district -

could not be required to accept payment of 5
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benefits assessed and thereafter be required
to deliver water to newly annexed lands
which had not been irrigate } and for which
no water right had been acquired or was
available. Const. art. 1, §§ 13, 14 art. 15,
88 1, 3-5.

U

Lowe & Lowe, Burley, Ralph R. Bresh-
ears, Boise, for appellant.

When the Miiner Low Lift Trrigation
District annexed the 4000 acves of addition-
al lands, such lands, upon payment of the
annexation fee of $125.00 per acre, were
entitled to share proportionately in the
available water of the District with the
lands that were in the Distriet prior to an-
aexation on an equal basis without regard
1o the time of entry or location of the land.
Section 43-316, Idaho Code; Section 55~
101, Tdahe Code; Title 43, Chapter 10, Tda-
ho Code; Section 43-1004, Idaho Code;
Section 43-1005, Idaho Code; Section 43-
1008, Idaho Code; Section 43-1009, Idaho
Code; Section 43-1010, Idaho Code; Sec-
tion 42-2601, Idaho Code; Section 431007,
Tdaho Code; Yaden v. Gem Irrigation Dis-
triet, 37 Idaho 300, 216 P. 250; Knowles v.
New Sweden Trrigatien District, 16 Idaho
217, 101 P. 81; Harsin v. Pioniecr Irriga-
tion District, 45 Idaho 369, 263 P.2d 088;
Eldridge v. Black Canyon Trrigation Dis-
trict, 55 Tdaho 443, 43 P.2d 1052; Ilicks v.
Combs, et ab, 311 Ky. 149, 223 S W.2d 379,
11 ALR2Z2d 1393.

The owners of the new lands did nof
waive any right they might have had to
equality of water rights within the District
and they are not estopped by reason of any
alleged information, ‘representations  and
agreements, given and made to the old land
owners, from insisting upon equality of
water rights within the Distriect. Cahoon v,
Seger, 31 Idaho 104, 168 P. 441; Little v.
Bergdahl Qil Company, &0 Tdaho 662, 95
P.2d 833; United States, for the Use and
Benefit of Continental Lumber Company v.
Embrey, D.C.Idako, 130 F.Supp. 643; 115
A LR, page 152; 48 ALR.Zd, page 1071;
19 American Jurispradence, para. 54, page
660; Jones v. United States, 96 U.5. 324,
24 1.%d. 644; Sturm v. Boker, 150 U5, 312,
14 S.Ct. 99, 37 L1d. 1093, 1096.

The Board of Direclors of Milner Low
Lift Irrigation District does not have the
legal right to classify the lands within the
boundaries of the District, placing in one
classification all lands inchided - therein
prior to the annexation of 4,000 acres by
order of the Board October 23, 1952, and in
a different classification the annexed lands,
and providing that after such classification
the new lands, upon payment of the annexa-
tion fee, will be entitled to receive for frri-
gation thereof, from the District, enly such
water available to it as is not required for
the irrigation of the other fands within the
District.  Section 42-904, Idaho Code;
Harsin v. Pioneer Irrigation District, 45

Idaho 369, 263 P. 088; Yaden v. Gem Ir-
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rigation District, 37 Tdaho 300, 216 P.2d
250; Scott v. Nampa & Meridian Irriga-
tion District, 55 Idaho 672, 45 P.2d 1062,

The Board of Directors of Milzer Low
Lift Trrigation District does not have any
legal right to discriminate against the own-
ers of the 4,000 acres of new lands annexed
to the District by order of the Board dated
October 23, 1952, by levying an assessment
for operation and maintenance of the Dis-
trict at a higher rate per acre than the as-
sessment per acre for operation and main-
tenance of the District levied and assessed
against the owners of the old lands. See-
tion 43-701, Idaho Code; Colbwn v. Wil-
son, 24 Idaho 94, 132 P. 579 Gedney v,
Snake River Irrigation District, 61 Idaho
605, 104 P.2d 909,

The Board of Directors of Milner Low
Lift Irrigation District should be requived
to levy the annexation assessment of
$125.00 per acre upon all lands remaining
unsupplied with irrigation water that were
anpexed to the District by order of the
Board dated Octoher 23, 1952, and there-
after he required to complete the extension
of the distribution system of the District so
a5 to be able to deliver water for the irriga-
tion of the lands of appellants. Farsin v.
Pioneer Irrigation District, 45 Idaho 369,
263 P. 988; Yaden v. Gem Trrigation Dis-
trict, 37 Idaho 300, 216 P. 250; 04 C.J.S.
Waters § 352, page 403; In re Water
‘Rights of Deschutes River, and Tributaries,
134 Or. 623, 286 P. 563, 204 P 104G;
Hanes v. Idaha Trrig:ation Compzlny, Ltd,,

85 IDAHO REFPORTS

21 Idaho 512, 122 P 359, Beatty v. Clark
Colony Water Company, 28 CallApp. 749,
153 P, 990; Hidalgo County Water Contral
& Improvement District No. 1 v. Cuick,
Tex.Civ.App., 13 3.W.2d 209,

Parry, Rohertsen & Daly, Twin Falls,
Nielson & Nielson, Burley, for respondent,

Appellants and the Poard of Directorsg
are bound by the information, representa-
tidns, and agreements given and made ty
the owners of the old lands at and prior to
the time of the aunexation proceedings;
it is the obligation and duty of the Board
of Directors fo carry out the Tepiresenta-
tions and agreements made to the awners
of the old lands prior to the 1952 amexa-
tion proceedings; and appellants, as well as
the Board of Dircctors, have waived any
right to claim equality of water rights
within the District, and both are estopped
from asserting any such right, Tukey v.
City of Omaha, 54 Nep, 370, 74 NW. 613;
Tingwall v. King Hill Trrigation District,
66 Idaho 76, 155 P.2d 605; Indian Cove Ir-
rigation District v. Prideaux, 25 Idaho 112,
136 P. 618; American Law Institute’s, Re-
statement of the Law of Contracts § 90;
White v. Ralph, 66 Tdaho 38, 134 P.2d i67.

It is the duty of the Board of Directors
of the District to classify the lands within
the District in accordance with the provi-
sions of Section 42-004, [daho Code, and to
find and declare that the water rights
owned by the District, except Palisades -~
Reservoir water, are appurtenant to the old
lands, dnd such lands are entitled to a prior.
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use of such waters. Section 42-904, Idaho
Code; Section 1 of Agsticle 15 of the Idaho
Seetion 4 of Article 15 of
Section 5 of Ar-

Consti'tution ;
the Tdaho Constitution;
ticle 15 of the Idabo Constitntion; Ses-
sien Laws of the State of Tdaho, 1399, p.
408; Session Laws of the State of Idaho,
1903, p. 150; Section 42-101, Idaho Cede;
Seetion 43-304, I1daho Code; Section 43,
Qession Laws of the State of Tdaho, 1899,
p. 4245 Section 43, Session Laws of the
State of Idaho, 1903, p. 1795 Nampa &
Meridian Irrigation District v. Brose, 11
Tdaho 474, 83 . 499, Biddick v. Laramie
Valley Municipal Irrigation District, 76
Wyo. 67, 209 P.2d 1059 ; Brose v. Board of
Dicectors of the Nampa & Meridian Irri-
gation District, 20 Idaho 281, 118 P. 3045
Brose v. Board of Directors of the Nampa
& Meridian Irrigation District, 24 Idaho
116, 132 P. 799; Gerber v Nampa &
Meridian Irrigation District, 16 Idako 1,
100 P. 83; Cierber v. Nampa & Meridian
Irrigation District, 19 Tdaho 765, 116 P. 104

The Board of Directors had and now has
authority to make additional assessments
upon the new lands. Section 43-1009,

Tdaho Code.

The Board of Directors are urider no ob-

2, p. 367; 64 C.J.5. Municipal Corporations
§ 1929, p. 551; Hayes v. City of Sealtle,
120 Wash. 372, 207 P. 607; State ex rel.
Lang v. Anderson, 164 Minm. 134, 204 NW.
525, Harding v. Board of Supervisors of
Osceola County, 213 Jowa 560, 237 N.W.
625.

Tt is the duty and obligation of the Board
of Directors to levy one assessment for
maintenance and operation upon the old
tands, based upon the cost of delivery of
water to such lands, and another assessment
for maintenance and aperation on the new
Jands, hased upon. the cost of delivery of
water to such lands. Calburn v. Wilson, 24
Tdaho 94, 132 P. 579, distinguished; Ged-
ney v. Snake River Trrigation District, 61
Tdaho G605, 104 P2d 009, distinguished;
State ex rel. Lang v. Andersot, 164 Minn.
134, 204 N.W. 925; Harding v. Roard of
Supervisors of Osceola County, 213 lowa
560, 237 N.W. 625; Tukey v. City of
Omaha, 54 Neb. 370, 74 N.W. 613; 66
Tdahe 76, 155 F.2d G05; Indian Cove Irri-
- gation District v. Prideaux, 25 Idaho 112,
136 P. 612; American Law Institute’s, Re-
statement of the Law of Contracts § 90;
White v. Ralph, 66 Tdaho 38, 154 P.2d 167.

TAYLOR, Justice.

ligation to- accept assessment ices in any -

amount for land not now irrigated until
there is complele assurance that an ade-
quate water supply from Palisades Reser-
voir, or some other SOUTCE, has been ob-
tained and is available. Munricipal Law by

Chester James Antied, Vol. 3, p. 309, Vol

The defendant (respondent) Milner Low
Lift Irrigation District was organized in
1071, At that time it acquired by purchase
the water rights and the incomplete diver-
sion and distribution system of the Mur-

taugh Caial Company. The purchase price
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ultimately agreed upon was $486,864 to be
paid in bonds of the district. At that time
there were 8114.4 acres of land within the
district. The purchase price was calenlated
upon a basis of $60 per acre, which was
determined, and decreed, to bhe the amount
of benefits accruing to each acre, and to be
the Dbasis for the fixing of annual assess-
ments. During the years between its organ-
ization and 1852 the district acquired addi-
tional water rights, and certain lands were
excluded and other lands were added by
fourteen separate ahnexations, o that the
total acreage within the district in 1952,
prior to the annexation invelved herein,
had been increased to 9468 acres.

The acres added by these previous annex-
ations were asscssed for benefits on the basis
of their proportionate shate of the oviginal
indebtedness of the district remaining un-
paid at the date of their respective annexa-
tions, and after annexation the added lands

shared in the distribution of water belong-

ing to the district, and in the payment of

debts and maintenance and operation ex-
penses, cqually with all other lands within
the district. '

" Seme two years prior to 1952, various
proposals were made and discussed among
water nsers of the district for the irrigation

of lands lying outside of, and adjacent to,

the boundaries of the distriet. These pro-
posals were made by owners of lands within
the district who also owned a major pertion

of the lands proposed to be annexed. Scme

85 IDAHO REPORTS

of these owners were also officers ang
directors of the district. The acreage to he

annexed was increased in each succeeding

“proposal so that the final proposal, which

was consummated on October 23, 1952, re.
sulted in the annexation of 4000 acres of

new land.

It was understood by all concerned that
the existing water rights owned by the
district were insufficient for the irrigation
of more than a fraction of the propaoscd
additional land. This is apparent from the

terms of the petition for annexation.

~ Daring that period the construction of
the Palisades dam and reservoir on the
Snake river, hy the Federal Burean of
Reclamation, was authorized.  The pro-
moters of the proposed annexation under-
stood that the Palisades project was planned
and was to be developed as a source of
water supplemental to the water available
to existing irrigation systems, and was not
intended primarily for the development of
new projects. IMence, annexation to an ex-
isting district would facilitate the acquisi-
tion of additional water from the P'alisades
storage for the irrigation of the lands to be

annexed.

Fune 8, 1950, at a meeting of the lanc_i--
owners of the district, a committee was
appointed to act with the chairman of the
hoard and secretary of the district in mak-
ing a study of the proposed extension of
the district. All of the five members of this
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committes, as welt as the chairman of the
board and sceretary of the district, were
owners of lands proposed o be annexed to
the district, and the lands of all, except

one, were ultimately annexed.

\Water for the irrigation of the lands of
ihe district as it existed prior {0 the anncxa-
tion inveived was taken from the Snake
river by means of a pumping plant located
The
water was pumped te an elevation abeve the
from which it was distributed by

on the forebay above the Miler dam.

river
means of canals, laterals and stthsidiary
pamping stations to the lands of the district.
The average lift was 77 feet. The irriga-
tion of the fands preposed to be annexed
regiired  the enlargement of the existing
pumping plant and main canal, the con-
struckion of additional laterals, and the
pumping of the water for such lands to an

average elevation of 150 feet,

The lands in the district as it existed .

prior to the annexation of 1952 are referred
to as the “old Jands”, and the lands annexed

in 1932 are referred to as “new lands™.

At a landowners’ meeting held Jannary
22, 1052, the committee appointed to study
the propesed extension of the district made
a report of its findings as to feasibility and
conditions of such extension. The follow-
ing appears in the minutes of the meeling:

“The subject of a 4,000 acre exten-
sion to the Milner Low Lift Irrigation

District was presented to the landowin-

ers by Charles L. Fisher, Chairman of
Mr, Fisher
stated that after considerable study, the

the extension Committee.

Committee members believe that $100.-
00 per acre is a very fair price for the
entrance fee, which includes all con-
struction and additional power cost for
lifting water Lo a higher level The
purchase of storage water for the ex-
tension being in addition to the $100.00
per acre entrance fee, hecause the Mil-
ner Low Lift Irrigation District will
have 40 years to pay for the same, with-
out interest. Thereby making the an-
nuaj storage water payment out of the
Bond Levy.

“Tn addition to the extension paying
for all new construction and additional
power costs, It will pay for its own
storage water and help pay for the con-

struction and water-rights on the pres-

ent 9468 acre project.

“A 4,000 acre extension o the Mil-
ner Low Lift Irrigation District was
unanimeusly approved by cach person

standing and expressing #is opinion.”

At a meeting of the board of directors of
the district, held August 5, 1952, a petition
was filed with the board reguesting annexa-
tion of the 4000 acres before referred to.
The petition was signed by the owners of
approximately 2425 acres of the 4000 acres
proposed to be annexcd. The petition con-

tains the following agreement:




5

>
i

6

85 IDAFO REPORTS

“That we, the undersigned, do here-
by covenant and agree to pay to the
said Milmer Low Lift Irrigation Dis-
triet, at such time as the same may be
assessed against the said land by the
sai¢ District, the sum of 310000 per
acre for the purpose ol equaling the
amount we would have been reguired
to pay such District had the land been
incladed in such District at the time the
same was originaily formed and the
additional increased cost of putting wa-
ter on the land. Tf such sum be not
sufficient to pay such increased cost,
then we do hereby authorize and direct
the Board of Directors o make such
additional asscssment or assessmicnts as
shall be sufficient to pay the cost of put-

ting the water on the land.

“This petition is presented with the

expressed understanding and agree-
ment that water is not now available
for more than the following described
real estate, towit: [approximatél_y 200
acres described] and that water cannot
be placed upon the real estate last above
described untii an additienal pumping
unit. has been installed and necessary

laterals coastricted.

“That water is not now available and
will mot be available for the following

described real estate, to-wit: [approxi-

- mately 3200 acres described] until the

Palisades Reservoir is censtructed and

in operation, and if the land last above
described be annexed to the District,
no demand will be made upon the Dig-
trict for water for the rrigation there-
of until water 1s available therefor and
-the necessary pump or pumps and otlier
diversion equipment have been installed
and placed in operation, and the nec-

essary canails and laterals constructed.”

September 2, 1952, following publication
of the petition, written objection and show-
ing In opposition to the propesed annexa-
tion was filed with the board by one of the
September 5, 1952, at
a regular meeting of the hoard, a reschu-

“old land” owners.

tion was adopted, declaring that the diree-
tors decmed it to be for the best interests of
the district to
described in the petition (1.C. § 43-1007).
The conditions of anmexation set forth in

include therein the lands

the resclution follow closely those set forth
Ag to

the 3200 acres the condifions were stated

in the petition as to the 800 acres.

as follows:

“Section 3: That the following de-
scribed real estate shall be annexed to
the said District on the expressed con-
dition that water is not now available
and will not be available for the irriga-
tion thereof until the Palisades Reser-
voir has been constructed and is in op-
eration and the necessary pump Of
pumps and other diversion equiptent

have been installed and placed in opera-




tion and necessary canals and laterals
constructed, and that no demand will be
made upon the District for water for
the irrigation of the same, or any part
thereof, until water is available from
the Palis.ades reserveir and the neces-
sary diversion works and laterals have

been constructed * * *2

As to ali lands, the resolution concludes:

“Section 4: That all of the above de-
scribed land shall be annexed to the
Milner Low Lift Trrigation District on
the expressed condition that eacl and
every landowner, or their grantees,
shall severally pay to the Milner Low
Lift Frrigation District the sum of One
Hundred ($160.00) per acre, or such
sum in excess thereof as shall be neces-
sary to procure and place water upon
land so anncxed. The said sum of
$100.0C per acre, or any sum in excess
thercof, shall be levied and assessed
against the said land by the Board of
Directors in one assessment, or in as-
scssments from time to time as the
Board of Dircctors shall deem right
under the circumstances, and such as-
sessment shall be paid by the landowner
or his grantee before and as a condition
precedent to the said land becoming en-
titled to receive any water, unless the
Board of Directors of said District shall

otherwise direct.”
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FPursuant to a further resolution of the
board, adopted at the same time, an clec-
tiont was held Octoher 7, 1952, on the iséue
October 10, 1952, upon a

canvass of the returns of the election, the

of annexation,

board determined and declared that the pro-
posal to change the boundaries of the dis-
trict to include the 4G00 acres was carried
by a vote of 58 for, and 34 against, the
annéxation. At a special meeting of the
bbard, held October 23, 1952, an order was
adopted changing the boundaries of the dis-
trict to include the fands described in the
petition and resolution for annexation. The
order contained the same conditions set
forth in the petition, as modified Dy the

resolution, as hereinabove set out.

Prior to the annexation and particularly
between Januwary and October, 1952, several
meetings of the landowners were held in
the district to consider the annexation pro-
posal.  Also, some of the members of the
extension committee and the chairman of
the board and secretary of the district
visited landowncrs of the district in their
hontes. At these landowners’ meetings and
visits in the homes of landowners, the com-
mittee members and the officers of the dis-
trict sought to allay the fears, widely held
and expressed among the landowners, that
their water rights would be jeopardized,
and that they would be subjected to addi-
tiona! financial burdens by the annexation

proposed. To overcome such fears and
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to secure a favorable vote on thic annexation
proposal, the committee members and offi-
cers mentioned assured the landowners that
3¢ they would vote in favor of the annexa-
tion, and the proposal car.ried, their exist-
ing water rights would not be jeopardized;
that they would not be requived to assume
any additional financial burden; and that
the owners of the new lands would pay any
additional costs involved, including the
costs of expanding and extending existing
facilities, the cost of acquiring necessary
additional water, and the additional costs
far power to raise water to the fevel of the
new lands. Some of the old landowners
testified at the trial that in voting in faver
of annexation they relied wpon the assur-
ance thus given them.

A short time prior to the annexation, the
district hegan negotiations for the purchase
of a storage water right in the American
Falls reservoir. The contract for the pur-
chase was execirfed in 1953, By its terms
the district aecquired 11,574 acre feet of
water from the American Falls reservoir at
a cost of $18,999.50. This low cost was the
result of a credit allowed by the bureau of
reclamation for rentals paid by the district
for 15,000 acre feet of water leascd from
that source during the years from 1936
The 11,574 acre feet purchased was a re-
placement for the water theretofore leased.
.By the same contract the district alse ac-
guired 27,500 acre feet of storage right in
the Palisades rcservoir at a cost of $7.75

REPORTS

per acre foot, and the distriet has been al-
lotted an additional 17,000 acre feet of
storage water from the Palisades reservoir
This the
district has not yet coniracted for.

at the samc cost per acrc foot,

Mr. Lynn Crandali, Snake river water-
master for district 36, which embraced all
of the watershed involved in these proceed-
ings, qualified as an cxpert on the duty and
availability of water, and testified that to
irrigate adequately all of the annexed lands,
the district would require a total of 53,000
acre feet of water from the Palisades
reservoir, 10,500 acre feet of which were,

and are, not available,

Following the execution of the contract
for storage water rights, the district leaged
only 3332 acre fect from the American Falls
In 1957 only 1822 acre feet were
available for lease by the district from that
In

1958 the Palisades project was completed

IeSErvOoIr,

source. No water was leased in 1958,
and placed in operation. In 1954 water was
delivered to 2239 acres of the new lands.
In 1955, 1956, 1957 and 1958 water was de-

livered to 2359 acres of the new lands.

Following the armexation and on June 2,
1953, by resolution of the board of direc-
tors the annexation fee chargeable to the
new lands was increased to $125 per acre
Fraom 1954 to 1958 water available to, and
received by, the district was distributed pro
rata and equally to zll irrigated lands with-
in the district, incinding the 2359 acres of
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the new lands. 1628 acres of the new lands
had never been irrizated at the time of

irial. At all times during the existence of

the district, prior to the year 1958, all

- charges for maintenance and pperation were

spread equally over all lands receiving wa-

ter {or Irrigation,

At the date of annexation, there remained
unpaid of the old honded indebtedness of
the district the sum of $194,000. During
fhe years 1054, 1955, 1956 and 1957, the
awners of new lands werc assessed and patd
toward the retirement of this original in-
debtedness the total sum of $6654. No as-
sesstnent was made after 1957 agamst any
of the new lands for the retircment of the

old indebiedness.

The board of directors advised the own-
ers of new lands that their right to receive
water, after payment of the annexation fee,

was subject, and inferior, to the rights of

the owners of the old lands.

By resolution of the board of directors
at its meeting on September 3, 1957, the
assessment levied for the maiutenance and
operation of the district, for the 1957-58 fis-
cal year, was made upon the ald lands at
the rate of $7.24 per acre, and on the new
lands at $9.50 per acre.
payments duc on the old bonded debt of
the district, and for the purchase of 11,574

acre feet of American Falls reservoir stor-

The levies for

age water, were made upon the old lands

of the district only. These levies were pro-

tested by certain owners of new lands.

This action was commenced by certain
owners of mew lands against the district
and the owners of the old lands, to have
the claimed right of the owners of new
lands to share in all water rights owned
hy the disirict equally with all other land-
owners within the district, without regard
to the date of their annexation to the dis-
trict, or the date of the water rights.

There were 20 awnets of new lands who
refused to join as parties plaintiff and who
were joined as defendants, as provided by
1.C. §§ 3-313, 5-316. {See LRC.Y. Rule
19(a) new in effect.) These defendants
held title to approximately 1400 acres af the

new lands.

The cause was tried to the court with-
ouf a jury. '

The trial court found that all of ke
water rights acguired by the district, ex-
cept the Palisades storage water, had becn
made appurtenant te, and heneficially used
upon, and had reclaimed, land in the dis-
trict prior to the annexation made in Octo-
ber, 1952.

[1] The court also found:

“That & majority of the owners of
the old tands, relying upon the informa-
tion given and representations made in

the meetings and home visits above
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referred to, and vpon the agreements
contained in the amnexation petition,
were prevailed upon to vote in favor of
the annexation of the new lands; that
the information and representations
above referred to were made to the
owners of the old lands either on hehalf
af the awners of the new lands or with
their knowledge and consent and with-
out objection on their part; that a
majority of the owners of the old lands
would not have voted in favor of the
annexation if such information, repre-
sentationg and agreements had not been
given and made to them, as the owners
of the new lands and the Board of Di-
rectors of the District knew; that the
owners of the old lands voted at the
election as they did only because of
.such information, representations and
agreements; that the proposal to an-
nex the ‘new lands’ would have heen
defeated at the election except for
such information, vepresentations and

agreements.,”  Finding X3

“That the sum of $125.00 per acre is
insufficient to pay (1} the cost of con-
struction and equipment necessary to

deliver water to the new lands; (2)

the added power cosis necessary to

deliver water to the new lands; and
(3) the cost of acquiring the rights to
water for the irrigation of such new

lands; that in order to furnish water
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from the facilities of the District to the
new lands, it would be nccessary for
the District to expend funds over and
above the amount per acre that the
District is required to spend in placing
water on the old lands; there is noth-
ing in said resolution, or in the petition
for annexation or in any understanding
or agreement at any water 1sers’ meet-
ing or meetings ar otherwise, which
preciudes the Board of Directors from
making assessments in addition to the
$125.00 per acrc if the cost of con-
struction and equipment necessary to
deliver water to the annexed lands and
the cost of acquiring the rights to water
for the irrigation of the annexed lands
should exceed $125.00.
for annexation and the resolution of

The petition

September 5, 1952, calling for the clec-
tien, specifically provide for the mak-
ing of such additional assessments,
The majerity of the members of the
Board of Directors understooad, at the
time of the adoption of the June 2,
1953, resolution above referred to, that
the Board of Directors could make
such additional assessments upon the

new lands as are necessary to pay such

costs when they are finally determined
and this was also the general under-
standing of the owners of new and

old lands. The final cost of extending

the system of the District is not yet

known” Finding XXIIL
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“Experience in the eperation of the
District since the annexation in 1952
has shown that there is and will he
a difference in the cost of delivery of
water to the new lands and that of the
old lands. Experience was necessary
ta determine the extent of this differ-
ence in cost. In 1957 after the District
had the advantage of some experience
of the delivery of water to the new
lapnds it was determined that the differ-
ence it the cost of this delivery, allow-
ing credits for any benefit to the Dis-
frict as it existed prior to 195Z, was
$2.26 per acre and that difference was
reflected in the assessment made for
operation and maintenance for the year
1958. For the years 1959 and 1960
the difference in asscssment was $2.46.”
Finding XXVL

“That the water delivered * * *
[to new lands during 1953 through
1958] was not pursmant to any water
right which has been made appurte-
nant fo the new lands pursuant to .12]16
annexation proceedings of 1952; and
that said water was made available
only on’ a year-to-year basis until a
permanent supply would be available
from Palisades Reservoir; and that
such water was not delivered to such
lands by the District to be beneficially
used with the ultimate purpose of cre-
ating a pormanent right in sald lands

to demand such water as an appurie-

nance to the new lands; that there is
not now appurtenant to the new lands
any permanent water right, and therc
will not be any such right available
during the year 1958, and the District
wiil never be able to secure, from the
waters to be stored in the Palisades
Reservoir, a full or adeguate water
right for the new lands; that for the
year 1955, the District was compelled
to lease additional water other than the
water received pursuant to the water
rights * * * [heid by the distriet]
1o be used on the lands in the District;
that during the years 1954, 1956 and
1057, hecause of the above-normal flow
of Snake River, it was not necessary
for the District to acquire watcer other
than that received under the afore-
mentioned water rights, but in any nor-
mal water year, those water rights
will not be sufficient to furnish water
to the fands in the District.” Finding
XXVIL

“That hased upon historical use, the
dnty of water in the Milner Low Lift
Itrigation District is 5.8 acre feet per
acre diverted at Snake River of which
approximately 75% is delivered to the
land. Assuming DPalisades Reservoir
was in operation during the historical
period from 1920 to 1958, and assuming
the District was comprised of 13,468
acres {old lands and new lands) there

would he 15 years during this period
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when Iess than 5.8 acre feet would be
available for diversion and 11 years
when less than 5 acre feet would be
available with critical shortages oceli-
ring during the 1930-34 period. Tf
the figure 5.2 acre feet was used, which
is the amount that has heen diverted
during the past few years, there would
be 13 years daring this period when less
than 5.2 acre fect would be available
and 11 years when less than 5 acre fect
would be available with the same eriti-
cal shortages occurring during the
1930-1934 period.” TFinding XX VIIIL

“That the present water supply of the
District is not sufficient to adequately
irrigate both the old and the new lands;
that if water is delivered on an egual
basis to both the old and the new
lands in the future the water rights
appurtenant to the old lands prior to
the annexation of the new lands will
be diminished and jeopardized; that
to provide an adequate water supply
for the new lands, it will he necessary
for the District to purchase sufficient
storage space in Palisades Reservoir
to provide at Jeast 5 acre fect of water
per acre; that Palisades Reservoir is
the bniy source of available water, of
which the space is ouly ¥4 firm; and
that it would be neeessary for the Dis-
trict to acquire at Jeast 60,000 acre
feet of storage space to supply ade-
quately water for the 4,000 acres of
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new lands, and such storage space will
cost not less than §7.75 per acre font
of storage capacity, which would he
paid by the owners of the new lands ;
that 60,000 acre feet of storage space
in Palisades is not available to the Dis.
trict; that not more than 44,500 acre
feet of such storage space is or will he
available to the District.” Finding
XXIX.

{In our consideration of appellant’s cap.
tentien that the trial court erred in finding
that the district did not have, and there
was not avzailable ts it, sufficient water for
the irrigation of all of the lands of the
district, both old and new, we have deter-
mined that the finding of the trial conrt
is supported by the evidence, and partici-

“larly on the basis of the testimony of Mr.

Crandall, the river watermaster, that a to-
tal of 55,000 acre feet of Palisades storage

would he necessary for that purpose.)

“That if the Board of Directors
cannol make additional assessments on
the new lands, the owners of old Jand
will be required to assume added finan-
cial burdens for operation and mainte-
nance charges, construction costs, and
acquisition of additional water rights
and storage, all of which would be con-
trary to the information, representa-
tions and agreements given and made to
and with the owners of old lands” ~°
Finding XXX, '




not now be disturbed.

annotafons,
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2] The findings of the trial court are

amply supported by the evidence and will

1.C. § 13-219 and

From its Andings, the court, among other

things, concluded:

“ft jg the duty of the Board of Di-
rectors of the Milner Low Lift Trriga-
tion District to classify the lands within
the District in.accordanee with the
pmviﬁéns of Section 42-904 of the
Tdzaho Code and to find and declare the
water rights owned by the District, ex-
cept Palisades Reservoir water, are
appurtenant fo the lands within the
Distriet prior to October, 1952, and
the Jands within the District prior to
1052 are entitled to a prior right to the

nse of such waters.” Conclusion 1.

“The water rights owned by the Dis-
trict, except Palisades Reservoir wa-
ters, are appurtenait to the Jands with-
im the District as it existed prior fo
October, 1952, and the District holds
stle to such waters in trust for the
owners of ald land. That the unpaid
part of the costs of the acquisition and
constriction of the facilities of the
District and for the acquisition of the
water rights * ¥ %, excinsive of
Palisades storage, and acquired prior
{0 1052 remain an obligation of the old.

lands.”  Conclusion 1L

“Any aitempt to use the waters now
appurtenant to the oid lands on new or
annexed lands without just compensa-
tion to the old land owners would con-
stitute deprivation of property without
due process of law.” Conclusion 171,

“That if and when water is made
available from Palisades Reservoir
such water shall be appurtenant to the
lands annexed to the Distriet in 1952,
That the cost of acquiring 27,500 acre
feet of storage space in Palisades
Reservoir and, if purchased, the cost
of acquiring the additional 17,000 acre
feet in Palisades Reservoir now allotted
hut for which no contract has been en-
tered into or appraved, would be an ob-
Jigation to he assumed and paid for by
the owners of the new lands, That
the cost of 11,574 acre fect of storage
space in American Ialls Reservoir now
snder contract, should be an obligation
to be assumed and paid for by the ewn-

ers of the ald lands.” Conclusion 1v.

“Plaintiffs cannot now compel the
present Board of Directors of said Dis-
trict to perform contrary te the in-
{ormation, representation, and agree-
ment which were given and made to the
old land owners for the purpose of ob-
taining their favorable vote on the
annexation proposal prior to the elec
tion in September, 1952, and that the




better right as between those using the

water.”

44

Poard of Directors is bound by such
information, representation and agree-

ments.” Conclusion VI

“It is the duty and obligation of the
present Board of Dircctors to make
any assessment or assessments upon the
new lands necessary over and above the
$125.00 assessment in June, 1933, fo
complete construction and purchase
equipment and pay the cost of the water
which will be made available from
Palisades Reservoir for use on the an-

nexed lands.” Conclusion IX.

“The present Board of Directors are
under no obligation to accept assess-
ment fees for lamd not now irrigated
until it is assured that an adequate
water supply from Palisades Reservoir
or .from some other source has been
obtained and is available.” Conclusion

x.

“Priority of appropriation shall give the

Constitution, Art. 15, § 3.

“Whenever any waters have heen, or
shall be, appropriated or used for agri-
cultural purposes, under a sale, rental,
or distribution thereof, such sale, rent-
al, or distribution shall be deemed an
exclusive dedication to such use; and
whenever such wafers so dedicated
shall have once been sold, rented or

distributed to any person who has set-
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tled upon or improved land for agri-
cuitural purposes with the view of ye-
celving the henelit of such water under
such dedication, such person, his heirg,
executors, administrators, 5UCCeSSOTS,
or assigus, sh-aH not thercafter, without
his consent, be deprived of the annual
use of the same, when nceded for
domestic purposes, or to irrigate the
land so settled upon or improved, upon
payment therefor, and compliance with
stich equitable terms and conditions as
to the quantity used and times of use,
as may be prescribed by law.” Con-

stitution, Art. 15, § 4.

“Whenever more than one persor has
settled upon, or improved land with
the view of receiving water for agri-
cultural purposes, under a sale, rental,
or distribution thereof, as in the last
preceding section of this article provid-
ed, as among suclh persons, priority in
time shall give superiority of right to
the use of such water in the numerical
order of such settlements or unprove-
ments; hut whenever the supply of such
water shall not be sufficient to meet
the demands of ali those desiring to use
the same, such priority of right shall
be subject to such reasonable limitations
as to the guantity of water uscd and

times of use as the legislature, having

“due regard both te such priority of right

and the necessities of those subsequent
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in time of settlement or improvement,
may by law prescribe.” Constitution,
Art. 15, § 5.

[3-5] These constitutional provisions
apply to irrigation districts. The defend-
ant district, having acquired by purchase
the rights of the original appropriator and
having itself made subsequent appropria-
tipns and purchases of water, stands in the
position of appropriator for distribution
to the landowners within the district, with-
in the meaning of Const., Art. 15, § 1. The
district holds title to the water rights in
¢rget for the landowners. The landowners,
to whose lands the water has become dedi-
cated by application thereon to a beneficial
use, have acquired the status and rights
of distributees under Const., Art. 15, §§ 4
and 5. Nampa & Meridian Trr. Dist. v. Bar-
clay, 56 Tdaho 13, 47 I’.2d 916, 100 ALR.
557,

Plaintiffs cite the statement in Yaden w.
Gem Trr. Dist, 37 Idaho 300, 307, 216 P.
250, to the effect that these constitutional
provisions “have no application to an irri-
gation district, except as hereinafter noted.”
The quoted statement was dictum and in-
consistent with the conclusion rcached in
that case. The action was brought by an

owner of land lying outside the district,

jor damages for refusal of the district 10 -

deliver water, The plaintiff Yaden had
heen allowed Lo use water belonging to the

district when it was not needed Dby the
B5 Tdaho—35

landowners within the district, Tt-was held
that the plaintiff could not thus acquire
a right to the continuous use of the water
as against the district. The basis of the
Vaden decision was that the water had be-
come dedicated to a bencficial use on the

lands within the district.

In conformity with the foregoing §5
of Art. 15 of the Constitution, the legis-
lature in 1901 enacted what is now 1.C.
§ 42-904, as follows:

“When any ditch, canal or TCSErvoir
delivering or distributing water to sev-
eral users has one or more rights or
priorities by reason of enlargements
made from time to time, the right of
the land being irrigated by such works
“chall be divided into classes; rights
of the frst class belonging to those
lands reclaimed between the dates of
the first and second priorities or rights
of such works; rights of the second
class helonging to those lands reclaimed
hetween the dates of the second and
third priorities of such works; rights
of any other class being determined
in like manner; but all the rights be-
longing to the same class shall e equal
and subject alike to the regulations of |
their respective class.” LC. § 42-904,

in Brose v. Board of Directors, 20 Tdaho
281, 118 P. 504, and Brose v. Board of
Directors, 24 Idaho 116, 132 P. 799, the
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foregoing statuic was applied to an irri-
gation district.

[6] In support of their contention that
by the process of annexation they acquired
a right to share in existing water rights
of the district on the basis of equality with
the owners of old lands, the plaintiffs rely
ﬁpon LC. § 43-1010, which after requir-
ing the recording ef the order changing

the houndaries of the district, provides:

“x * ¥ and thereupon the district

shall e and remain an irrigation dis-
irict, as fully and to every intent and
purpose, as if the lands which are in-
cluded in the district by the change
of the boundaries as aforesaid, had been
included therein at the original corgan-
ization of the district.”

To construe this statute as plaintiffs do,
would render if repugnant to the provi-

sions of the constitution above set out.

The owners of the old lands, through
and by means of the irrigation district, ac-
quired, and for many vears applied to the
irrigation of their lands, ‘valuable water
rights, which had become appurtenant and
dedicated to their lands, and which were
held in trust by the district for their use.
They could not thereafter, without their
consent, be deprived of the usc of that water
when needed to irrigate their lands. Const.
Art. 15, § 4; 1.C. §§ 42-101, 42-914. Fur-
ther, their use of the water for many years
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prior to the annexation gave them “supe-
riority of right to the use of such water.”
Const. Art. 15, § 5; Gerber v. Nampa &
Mendiaa Irr. Dist, 16 Idahe 1, 100 P, 80;
Gerber v, Nampa & Meridian Trr. Dist, 10
Idaho 765, 116 P. 104; Biddick v. Laramie
Valley Municipal Irrigation Dist, 76 Wyo,
67, 299 P.2d 1059,

The fact that owners of lands, annexed
between the original organization of the
district and 1952, were accorded equality
with other landowners therein, in the use of
water and in the debts and expenses of the

The
original landowners within the district may

district, is of no consequence here,

have consented to such treaztment of the
comparatively small annexations oceurring
during those years. No issue is presented
in this case as between such owners. More-
over, it is abundantly clear from the rec-
ord that the owners of lands within the
district prior to 1852, did not consent to
aty shal‘ing or impairment of their exist-
ing water rights with the owners of the
new lands. Furthermore, the owners of
the new lands, by the terms of their petition
for admission to the district, specifically dis-
avowed any purpose to claim, or infringe,
the existing water rights of owners of the
old lands, and that same limitation was
carried forward into the order changing
the boundaries of the disfrict, and bc:cz‘{mg
a condition of that order. Sce: Nampa &
Meridian Trr. Dist. v. Briggs, 27 Idaho 84: -
147 P, 75; Knowlées v. New chdép I -
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¢ Ldaho 217, 108 T gty In re Water
River & Tributaries,
Fenton v. Fri-

(31 N.W. 1038.

Dist, 1
ﬁigi}t-s of Deschutes
134 Or. 623, 286 P. 563;
Gate Land Co, 89 Neb. 479,

(7% We agree with the conclusion of the
irial court that the water acquived or to

be acquired from Palisades reservoir stor-
age should be treated as appurtenant to the
new lands. Tt was and is a new right initi-
ated expressiy for the benefit of such lands.

81 Howcver,_m;e do not construe the
judgment of the disirict
the new

conclusions of
court as denving to the owhers of

lands amy right or interest whatever i

the water rights held
The irvigation district

by the district prior
to their annexation,
Jaw regards the irrigation district as a unit,
and as a legal entity, holding title to its
property and water rigbté in trust for the
uses and purposes st forth in that lfaw.
I.C. §§ 43-101, 43-316; Gedney v. Snake
River Irr. Dist, 61 Idabo 605, 104 P.2d oh9;
Yaden v. Gem Irr. Dist, 37 Idaho 300,
216 . 250; Colburn v. Wilson, 24 Idaho

94, 132 P, 579. 7

r0,10] It is the apparent purpose of the
provisions of 1.C. § 42-1010, above gquoted,
to make the landowners within an irri-
gation district equal [cxcept as to any dis-
parity which may be found o exist in bene-
fite received (LC. § 43-404)] so far as
may be consistent with priority of water
rights as recognized and protected by the

provisions of the constitution. Harsin v.
Pioneer Irr. Dist, 45 Tdaho 369, 263 P.
088. Having regard to such purpose of the
statute, and the authority of the legislature
in the premises as recognized by the com-
stilutional provisions above quoted, we rec-
ognize the right acquired by the ownels
of new lands, by their inclusion within the
district, to the use of any water awned by
the district whcnr the use therecf is not

required for the proper irrigation of the

.old lands, and when such use is not in coti-

fict with the rights previously acquired
by the owners of the old tands, or when such
use is not in derogation or impairment of
such prior rights. We find nothing in the
conclusions or judgment of the district
court in conflict with this right of the
owners of new lands and its decree must

he construed in harmooy therewith.

[11,12] We also agree with the con-
clusions of the trial court that the owners
of the new lands must bear the cost of ac-’
quiring water for guch lands; of enlarging,
equipping and extending the system for
¢he irrigation thereof; and the differen~
tial in the cost of maintenance and opera-
tion, due to the higher elevation of the new
lands; or any other factor necessarily in-
creasing the cost of the irrigation thereof.
Brown v. Shupe, 40 Idako 252, 233 . 39;
City of Nampa v. Nampa & Meridian Trr.
Dist.; 19 Idaho 779, 115 F. 979. These bur-

dens were assumed by the owners of the
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new lands in their petition for annexation, tem to their lands, is also recognized by ¢}
and werc made a condition thercof. More- provision of 1.C. § 43-1009, as follows

over, the imposition of such additional

e
Mk & ¥ The order shall deseriba

costs and burdens upan the owners of the
? the land so anunexed to said district,

old lands, without their consent, would bLe
. ’ o and thereafter such land SC anmexed

an imvasion of their constitutionally pro- .
. ) i shall be subject to such assessments
tected property rights. Const. Art, 1, §§ from Hme . )
o ' mie to time as the board of dj.

13 and 14; Bennett v. Twin fralls, etc,,
Co., 27 Idaho 643, 150 P, 336; Nampa &
Meridian Irr. Dist. v. Briggs, 27 Idaho &4,
147 P. 75; Knowles v. New Sweden Irr.
Dist., 16 Idaho 217, 101 P. 81; Merchant's

Nat. Bank of San Diego v. Escondido Irr.

Dist,, 144 Cal. 329, 77 P. 937. [13] The court also cotrectly held that
the board ef dircctors of the defendant .

rectors shall deem right under the cir-
cumstances, and such asscssments shali
he deemed to be assessments for bene-
fits to said lands by reason of their an-
nexation to said district, * % #»

What is said here is not in conflict with
Colburn v, Wilson, 24 Idaha 94, 132 P. 579, -
nor with Gedney v. Snake River Irr. Dist,
61 Idaho 605, 104 P.2d 902, In thosx_: cases

the water rights of the respective owners

district eannot he required to accept pay-
ment of benefits assessed and thereafter be
required to deliver water to new lands
{1628 acresy which have not been irrigated
o and for which no water right has been ne-
were of the same origin and of equal . . .

quired er is available. Gerber v. Nampa
' & Meridian Irr. Dist., 16 Idaho 1, 106 P. 80;
 Gerber v. Nampa & Meridian Irr, Dist, 19
Idaho 765, 116 P. 104; Boley v. Twin Fails
Canal Co, 37 Tdaho 31§ 217 P. 258. As

hereinbefore set owt, this conclusion is in

priotity. No classifieation of lands was
made in the organization of the districts
nor m the asscssment of bencfits, hased
upon any difference in the cost of construc-
tion or of maintenance and operation. Nor
was there any enlargement or extension of . . .
] L o keeping with the express conditions of the
either district after the original landownets’ .
. annexation. Morcover, enforcement of the
rights hrad become Axed. . - . .
claited right to compel delivery of water to
The holding of the court, that the bwners  such lands, would effect an invasiocn of the-
of new lands are subject to assessment for constitutionally protected priority rights,-
benefits over and above the $125 per acre and property rights, of the owners of the:
to the extent necessary to pay the cost of  old lands, hereinbefore cited. Bennectt v.:-
asquiring additional water rights and of Twin Falls, etc,, Co., 27 Idaho 643, 150 P.:.

enlarging, equipping and extending its sys-  336; Nampa & Meridian Irr. Distgit
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Driggs, 27 Idalo 84, 147 P. 75: Knowles v. .

New Sweden Irr. Dist, 16 Idaho 217, 101

’ P. 81; Merchants’ Nat. Bank of San Diego
v. Bscondido Lrr. Dist.,, 144 Cal. 329, 77 P.
937.

Judgment affirmed.

Costs to respondents.

ENUDSON, C. ., and McQUADE, Mc-
FADDEN and SMITII, JJ, concur.
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TAYLOR, Justice.

Plaintiffs (appellants) brought this action
November 22, 1957, against defendants (re-
spondents) as directors of the Milner Low
Lift Irrigation District, for a decrce cn-
joining defendants from levying upon their
lands within the district, a higher charge or
assessment for maintenance and operation
of the district's irrigation system, than that
levied upon other lands in the district.

This action was combined with Brad-
shaw et al. v. Milner Low Lift Irrigation
District et al, ante, p. 528, 381 P.2d 440,
anéd with Seymour, et al. v. Miluer Low
Lit Irrigation District, et al, post, p. 550,
381 P2d 452, for trial in the disirict court
and also on appeal to this court,.

Plaintiffs are owners of a portion of the
lands referred to in the Bradshaw case as
2350 acres of “new lands” which received
waler for irrigation from the distriet prior
to 1957, September 3, 1957, the directors
of the district levied an assessmcnt upon
these new lands for maintenance and opera-
tion for the year 1958 in the amount of
$9.50 per acre, and upen the old Tands in
the amount of $7.24 per acre.

Plaintiffs brought this action for them-
selves and on behalf of other owners of new
fands similatly situated, for the purpose of
ohtaining a decree enjoining the making and

enforcement of such levy, or any levy, im-




