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Travis L. Thompson
It@idahownteri.com

o - November 10, 2005
' Via Facsimile & U.S. Mail: (208) 878-0146

Mr, William A, Parsons

Parsons Smith & Stone LLP

137 W, 13% 8¢, '
PO Box 910

Burley, Idaho 83318

Re:  Birch Creck Water Users Assn. / Oalklcy Canal Company Birch Creck Water
Right Claims in the 8nake River Basin Adjudication (SRBA)

Dear Bill:

This letter concerns the meeting held to day batween representatives of the Qakley Canal
Company (“Canal Company”) and Tim and Chuck Payton on behalf of the Birch Croek Water
Usars Association’ (“Association®). T thank you for teking the fime to meet with us and clarify
the concerns raised aver the Department’s proposed language concerning the Canal Company’s
and the Association’s waler rights out of Birch Creck.

For purpases of the Canal Company’ § considerntion of this matter at ity Noverber board
meeting (11/15), here is an outline of what T understand to be the resolution of the matier:

1) The Association agrees to have its scason of use for ail of its Birch Creek clzims
decreed as Tollows: 2/28t0 11/15

2} The Canal Campany will not object to fhis season of use (as will be reflected in
the amended Dircctor’s Repart for the Association’s Birch Cresk claims),

3} The Association will withdraw its objection to the Canal Company's Birch Creek
water right claim (45-2063 )-

' All cloims filed in the SRBA are in the nemes of the individua! landowners, The Aséncfatiun heg no claims fled in
ita seme,
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43 The Association, as will bereflected on its water Tight decress issued by the
SRBA Court, will be able ta divert 947 inches (tatal daily diversion rate) from
February 28" to November 157, These water vights will have various 1875, 1881
and 1882 privrity dates (sce enclosed Dayley desred).

b}

5) The Canal Company, es will be reflected on its water right decree issucd by the
SRBA Cotrt, will be gble to divert to 5,000 inches (tatal daily diversion rate) for
its year round storage and irdgation vse with a 1909 priority date (see erclosed
copy of recommendation for water vight 45-2063). : :

In other words, the Association will continne to be able to divert and use water early in
the irrigation season consistent with historicl practice, Likewise, the Canal Company will still
be able to continue to divert its water fght year-round, and in priority with the Association’s
between February 28" and November 15% of each year, The following example llustrates how I
understand the water rights would be adminigtersd: -

Navember 15% to 1 chruary 28", the Canal Company has the right divert up to 5,000
inches from Birch Creek to the Goose Creck Reservoir for irrigation storage (depending on the
capability of the Company to divert the water from Birch Creek to the reservoir). On Feb
28" the Birch Creck flows arc 3,000 inchos, the Association has the first vight to divert 947
inches and the Company then hes the second right to divert the remaining 2,053 inches,

Special Master Dolan has scheduled a status conference for the Association’s Bireh
Creek claims on November 17, 2005 at 10:00 aam. I would like to be able to advige the Court
that we have reached un sgreement with the Canal Company on fhis matter if possible. Please
advise me on the Canal Company’s position after they have considered the above proposal at
their November board meeting. Also, feel fee to call me if you have any questions or ather
concerns,

Thanks again for meeting with us to discuss this matter. Given the history of the watcr
use by the Association and Canal Company from Birch Creek I am confident that same level of
covperation will continue in the future, .

Sincerely,
BARKER ROSHOLT & SIMPSON Lip
AT T
Travis L. Thompson
Bne,

ce:  Tim Payton (Prosident - Birch Creck Water Users Assn)
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SECOND DIVISION

JAMES McMILLAN, CoMMISSIONER
' TWIN FALLS, IDAHO
1910

. J. Millard, H, B, Matthews, Mar-

Decreed Water Rights

Birch Creek, Cassia County

IN THE DISTRICT COURT OF THE
FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IM AND FOR

CASSIA COUNTY ;

dasch Dayley, 1. & Dayley, L. 4. Y
Nelson, Jas, Worthington, Geo,
Craner, Wi B. Les, Louigg, JIT aight,

T

» Plointiffs | |

the Matthews, cq;?—‘?' kg Dritolie
. Bt
fiold, g

'\“Z? V..
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' B  Hebar €. Dayley, Timothy Mate’

,’ thewy, Jamer Lapmen, John Medlye 2

: vay, 1. H. West, Jomes Walleor,
Thos, Rirch and Nophi Rirch, S

Defendants

DHORER.

|

i This cause having been regularly cilled, snd the defend-

' .l Heber O, Dayley, baving filed his disalaimer heraln, .

] - ond the default of fhe defendants, Timothy Matihews,

1 James Liyman, Jos, Mciurray, James Walker, Thomas

i Birelt and Nephi Bireh, for faffure fo appear and anawer,
haviog been duly enteved, and all the partics hereto nok in

e defanit or having diselaimed, having ngreed npou &, state-
' ment of facts herin, and the Clonrt having made its {ind-
r mgs of fact and conclusions of lnw:

| 1T I8 NOW ORDERED, ADJUDGHD AND DE-
: OREED that the fellowing paviies are entitled to diverh
: from Birch Oreels the amountf, of water hovein indicated,
' aud the right of each pavty dates ffum the time harelnafter
i : stated nnd get opposite ench name, to-wit:

Martha Majithews ......50 inclley from Dee, 1st, 1882
T B. 'West, all {le waters of £t certain Boring known as
Oold Springs, being a tributary to Blrel Oreel,
. Orrissa Orltehlield, two.thirds of all the waters of Oritche
Lield Bprings by her placed in said Bivch Greek, not ex.
. veeding In amotnt 200 inches,

i : Jacob Dayley.......... B0 inches from Maxr. - 1st, 1875

. Jaecod Dayley.......... 30 inches Irom Apr. ‘st 188

' Jacob Davley.......... 50 inches from Dee, Gth, 1882

B B Dayley..v.o...... 80 inches from Mar. lst, 1875

' B, B Daylev..........30 inches from Apr  Ist, 1841

[ E. R. Dayley.......... 50 inches from Tee. Gth, 1882

! Lo A Nelgon.......,... 48 inches frem Apr  lgt, 1881

; James Worthington. .. .48 finches from Apr, 1st 1831

™ : Glew, Qraner ...v....... 70 incher {rom Apr, 16th, 1882
: Wi B Lee o.vvenn.. . 48 inches from Apr. Lst, 1881

{ Louiss Jaight ........, 48 inches from Apr st 1881

' Joo, J. Millard ........75 inches from Apr, 16th, 1892

; H. B. Matthews .,....., 40 inches from Jume 1st, 1882

ek ambs . m o
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It Is further orderved, adjudged and decrced that he
plaintlfl, Jacol Dayley, upon demand belnp made therefor,
shall deed by good and sufficient conveyance, properly
signed and acknowledred, such Interest in the water vights
and the right to the use of the walers of Bireh Creck hawsin
decreed to him, to the pariles to whom he has hieretofon,
and prior to the commenocument, of thia actlon, agreed to
81l and sold and dleposed of eertain parta and portiong of
the lands owned and possessed by him wnd deseribed in the -
complaint herein, and eeriain broportionsie interests in .
the water rights end the ripht {o the nge of the water of ‘
said Blreh Orecl: appurtenant to said land; such interssts
80 conveyed fo each of safd parsors to ba of gueh o propor-
tionate cmount of paid water right and the right to the use ]
of wafer decrsed to him na the land boaght or ugread to be -
bought by each of salil perwens bears to the whole of gaid
lands deseribed in the complaint hervn as belenging to
sdd plaintiff,

Lt Is further ordered, adjudged nnd docvesd that the
plalnilff, B. B, Dagley, upon demand being made thereror,
shall deed by pood and soffieient conveyunge, propeely
signed and acknowledged, such interest in the water righty
and the right to the nse of the waters of Bireh Cresl: herein
decraed to him, to the parties to whom he has heretofore,
and prior to the commencement; of this action, agreed fo
sell and sold and disposed of eerlain parts and portions of
the lands owned and possessed by him and deseribed in the
complaint hereln, and cerlain Proportionate interesty in
the water rights and the right fo the nse of water of said
Bireh Creclt appurtensnt to seid land; such interests so
vonveyed to eech of snid persons bo be sueh a proporlions
e amount of sald water right and the vight to the nee of
the water deereed to iim ag the land bought or agreed Lo
Lie bought Ly cach ol suddl persons heaws to the wheld of snld
Jands deseribed in the complaint horein as belonging to
suddd plaintify,

It Is further adjudped and decreed that the sevarnl quen-
tities of water hereln decreed shall be the guantities liorein.
hefore named, measured at the point of diversion theraol,
under o four-ineh presgure, and that the Hrst appropriator
in point of time is firat in right, . .

e b s i

e
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It {a further ordered, edjudged and deeveed thal in cige
of an insufficlency of water to supply all the partles here
to, to whom water is decreod, the endive volume of the wa.

- or of sald siream s to be divided o and be used by those

appropriators who are first in peint of time, except the
witer from sald Cold Springs, decreed to defendant, T, B.

Wast, and the two-thirds (23) of the walers of Critehfield
. Bprings deczeed to the plaintiff, Orissa Critehiield,

-~ "1k 18 fuzther ordered, adjudped and decreed .that ench

and-all of the partles to this netion, and thelr successors

und asglgng, and each and every of them, sre hereby pop-

© potually enjoined from diverting o interfering with any
.of the waters of snid Birch Creal, except in the quanlity
~and in the order and manner-in which they and each of

them are herein decreed to be entitled thereto.

1t is further ordered, adjudged and deeresd that cach of
the paviies herein shall poy g1l ihe costs by him or her in.
gurred without recourse npon any of the other parties
hereto, '

(Signed) " LYTTLETON PRIOE, Tudge.
Filed in open Qourt this 10th day of Qctober, 1903, Re-
corded Nov. 30, 1902, JOS. Y. TAIGET, Clerk,

SPATE OF IDAHO, 1.
Qotnty of Cussia,

I, Joseph Y, Ealghl, Clerk of the District Qourt of the
Panrth Judiclal Distriet of Idaho, in and for the County
of Oassia, do hereby certify that the {oregoing thres gheets
of typewritien matter i a full, true and correct copy of the
decree ih on action entitled Jaeoh Dayley, et al., va, Eeber
C. Dayley, et al,, the originul of which I8 now on file fn my

”~

offlce.

IN WITNEES WHREREOF I have heretnto sef my hand
wnd affixed the feal of gaid Court, at Albion, Idaho, thig
26{h day of May, 1810,

[ Beal) P JOB. Y, HAIGHT,
Clerls of tha District Court of the Fourth Judicial
Digtrict of Idako, in and far Ceesie Connty,

P.O0T/0(p0
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WATER RIGHMT NUMBEF: 452083 W1

Br T Name and Addrags

Criginal Qwnar SAMUEL M HAYS

15 PINEVIEW AV

DELMAR, NY 12054
Criginol Cwror TWIN FALLS QAKLEY LAND & WATER CO

CAKLEY, 1D 83348 ‘
Peerlly Dato:  e310/1809 o
Baaig: " Heansa
Statug Activa . ‘
Sourca Jbutary
BIRCH CREERK SINKS
Banaficlal Use Erom _To DverslonBglo  Apnual valumg
IRMIGATION STORAGE 0101 to 125 ’ 74,350,0D AF -
IRAIGATION FROM STORABE 0315 1o 115 T74,350.00 AF
{RRIGATICN 03NS o 118 166,000 CEg

Towl Dlvaralor: 100,000 GFS 74,350.00 AF
BIRGH CREEK SEVASWINW1/A 506,24, Twp14S, Hgo22E BM.
CASSIA County
Plaze ol Uag
ahs of nld

1. 128 Placs of usa Is within the aree servad by Onkley Canal Company,

2 185 The boundary ancompassing the place of ueo for this watar Hight i dascribiod with & digltal boundary as
daflnod by LG, Sectlon 42.2025(2) and autherized Aurstiant 10 1.0, Soclion 42-1411(2)(h). Tha data
comprising the diglal boundary ara Incorporated horsin by refarence and are stored on 8 CD-BOM disk
iayed In duplicato orlginala on fila with tha SRBA District Caurt and the Idaho Daparimant of Watter
Reanurces, A map depicting tho place of uge is attachod herato 1 Hlustraly (he placo of use dassribod
by the digltal boundary, R

3. C03  RIGHT INCLLIDES ACCOMPLISHED GHANGE IN POINT QOF DIVERSION PURSUANT TO SECTION

‘ 42-1425, IDAMD CODE, B TR

4. 18 ‘Thin patial doeroa Is subjact 1o such ganaral pravislons nocossory for the dafnliion of the tits or for

' ther atliclant adminisiration of the water rights as may be ukimately dotarmined by the Court ata polat in
Ume na latar than the entry of & final uniffed decres, Section 42-1412(8), Idahe Codo. .

Bamarks: '

1.

IDAMO DEPARTMENT OF WATER RESOURCES
Adjudicatian Recammendnilon Repert 45.2083 9

Ploce of Use USE OF THE RIGHTS LISTED BELOW IS LIMITED TG THE IRRIGATION OF A COMBINED
- ~lrigation - TOTAL OF 27,550 ACRES IN A SINGLE IRRIZATION SEASON. COMBINED RIGHT NOS.;

45-53, 45-54, 45130, 48.133, 45.2040, 452055, 45-2080, 45-2062, AGZ053, 4512438,
4512443, 4512449, 4512455, 45-12748, 4512750, : I

P.00B/0A]
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|DAHC DEPARTMENT OF WATER RESOURCES
. Adjudieation Recemmandailon Repert 45-2063

2 Placnol Usa THIS RIGHT IS LIMITED TO THE IRRIGATION 24,974 ACHES WITHIN THE PLACE OF
-Irigetion  USE DESCRIBED ABGVE IN A BINGLE IRFIGATION Sehainy

Eomments:

1 THORNTON  1/8/1983  CORIED FROM REMARKS

Commant: P/D IN NW 1/4, SEC, 11, T44S, R22E, P SAME AS HY, 45-3U6T, THIS AT
GOMBINED WITH 45-DaHED, 02060, AND 02082 AND GLAIMED AS AMB-12242. HET 1/283

2. vhaneoek  7/2212004 -AECOMMENDATION
Comnonk: BASED LPON LIGENGE.

3, hencock 722004 CUANT ‘
Comaiart; RESEVOIR CAPAGITY GF 74350 AF BASED UPON 1960 HEFORY.




