SD-0607-2 Basin: 29 Starting Water Right: 00333 STATE

- o

b4 Water Name W Priority sTG/ Use

L Right No. Last, First N Date STS Source Code Desc
- 29-00333 HENDERSON, JAMES Cc 07/01/71879 D/ LOST CREEK 01 IRR

_ HENDERSON, BENJAMINE C BIRCH CREEK

_ HENDERSON, JR., JAME C

_ 29-00334 HENDERSON, MELVIN c 07/01/1879 D/ BIRCH CREEK 01 IRR

— 29-00335 MARLEY, GWENLION c 07/01/71879 D/ BIRCH CREEK 01 IRR

_ 29~-00336 DAVIS, MARY Cc 04/01/1881 D/ BIRCH CREEK 01 IRR

—_ 29-00337 LAWRENCE, MARK R. Cc 07/01/1888 D/ BIRCH CREEK 01 IRR

— 29-00338 MARLEY, THOMAS Cc 07/01/1889 D/ BIRCH CREEK 01l IRR

— 29-00339 00/00/7/0000 /Z

_ 29-00339Aa COFFIN, W. H. Cc 05/01/1872 D/ BRUSH CREEK 01 IRR

_ 43 DOMEST
— 04 STOCK
— 29-00339B BLOXHAM, EST. OF JOH C 05/01/1872 D/ BRUSH CREEK 01 IRR

— 29-00339C ALDOUS, FRED Cc 05/01/1872 D/ BRUSH CREEK 01 IRR

— 29-00340 BYBEE, WM. J. Cc 06/09/1915 D/ SPRINGS 01 IRR

— JOHNSON, MARK L. Cc 43 DOMEST

(Enter=Continue) (GOLD 7=This Query) (Menu
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In ¢he District Court of the Fifth Judicial bDisuiich of Tdan
and for the Count,. oi Dannock.
Janes IHenderson, b oajamilne

Vi, Henderson, and Jame:n Hendersoen, JU,
partners under the firm nase and s yle
of Jame: ilendersen & lons, a-a Llvin Ilen-
derson,

mindings of Facth
and Conclusions of Law.

19}

vS

Thowas larler, ~arik i, Lawrence, Williai
Stinger, ~ary pavis, and Gwenlion arley
(intervencr),

e " e e e e e e e S S e e S S

Delendants,

This case having: leen comaenced on ay 7ti, 1C01, and
thercafter ail the parties having duly entered thelir appenconce,
V., T. Recve., Esq., and F. 5, Dietrich, Esq., ar .earing for tie
plaintiffs, S.‘“. inters, Isq., apsearing for Thowmas arley,

William Stinger, and the intervenof, rs., Gwenlion llarley, and
essrs Terrill & Guheen anpearing Tor the defendants —ack T, Law-
rence aml nary bav: '.:3.

And thereafter it.was stivulated by the couns.l for tue
regunective parties that the ciross coﬂplaints and the cemplaint in
intervention should be decmed and treated as duly denled win’ the‘
saime iorce and effect as if verified answers there o wers dulf filed,

And thercaftor, the court having heard the evidenc
adduced by the several nartlpﬂ in su.sport of thelr resnsctive claims,
and the counsel or the respective :arties having made theilr argu-
ments, and the court being fully advised in the premises, uow, upon
tHis ...e.day o7 larch, 1302, the same being a doy of the regular
term of said court, the court makes and files its findings of
fact and conclusions of law herein as follows, to-wit

FINDINGS ol ACT.,
That ever Si'r;lceQul;y' 1st, .18'79,> the plaint " To, James
=~ T
Henderson, Benjamine W, Hender.on, and Jaien Henderson, Jr., vart-

ners under the Lira name of James jtcnderson & Dous, and (hedr

vre-

decessors in iunterest, have been in actual possession and have been




A

{

e

the owners and entitled to possession asg ag:iust all the werld

except the United States of about [two lundre _ngg)_ag;éé)of land

lving adjacent to that certaln strean of water known as Birch Creck,
hoth said ereek and land being situate iu Bannock County, Idaho,

gaid land being bounded on the Souih by what is known as the Par-

+

ley Cutler tract of land, on the VWes: by the lands knowan as the

<

Fary Davis and James Ellis tracts of land, aud upon the North by
the George Gittens tract, and upon the Tast by the lands of Thomas
Jenkins. That such possession has been continuous and without ob-

jection upon the part of any person wnatever,

Second, That said tract of land so possessed by thu said nlain-
PECON,

+iffs is naturally arid in character, and requires the artificial
use of wabter thercon to produce crops of any kind in paying quan-

tities,.

:thind. That on-the first day of July, 1879, the said plaintiffs

and their predecessors in interest, by means of dzms and diiches,

[V

divert

q opge and one-tenth cubic Teews per second cf the vater flcu-
—
ing in the said Birch Creek, and conveyed the sawe to and upon the
said land, and ever since the said July lst, 1879, they have con-
tinued to use the said amount of water in the irvicagation of saild
1ands and in raising agricultural crops thercon and for domestic
puUrposes. {
Tourth. That in the Spring of the said year 1879, thc said plain-
tiffs, and their predecessors in interest, by means of dams and

ditches, diverted and conveyed to the said land all of that certain

stream near said lands known an Lost Creek, and ever since saild

spring of 1879, they, the said plaintiffs, and their prodecessors,
in interest, have continuously used all of the water Tlowing 1n the
said stream in irrigating tggwga%gwland and in raisin; agricultural
crops thercon, And in regard to the said strcam, the cout further
finds that the water flows thercin only during the gpring and early
summer of eacih yéa; and that no other person has ever used any of
the water thereof,

Fifth, That the whole of the water flowiiyy in the sald Lostu Creck
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and theamount of water sc diverted and used from the said Bireh
Creck was, and is insufficient properly to irvigats all of the said
lands of the said plaintiffs,

Sixth,

s 5 Tage %
TR LR R T TR

That ever since July first, 1879, the plaintiff, Ilelvin
? b )
m

Henderson, and his predecessors in interest, have been in the actual
] ’ ]

possession and have besn th: owners and entitled to possession as
against all the world excent theﬁnited States of the
of land 1lying adjacent to that certain stream of mter known as
Birch Creek, both the said cre-k and land being situat . in Eannock
County, Idaho, the said land lying near the tract ne-inbefcre des-
cribed as being in the possession of the said James Henderson &
Sons, and being at the time of the commencement of this action, and

at the tim= of th

-

[¢

> trial thereof in possession of the said plaintiff,
IMelvin Henderson; that such possession has been continuous and

without objection on the part of any person whatever,

tiff, Melvin Tenderson, is naturally arid in character and requires
the artificial use of water thereon to producc crops of any kind in

paying quantities,

\gﬁghth:w That on the said first day of July, 1879, the said plain-

tiff, lfelvin Hender.on, and his predecessofs in interest, by menas
of dams and ditches, diverted one cubic foot per second of the water
flowing in the saild Birch Creck, and conveyed the same to and upon
the said land described as being in histpossession, and ever since
the said first of July, 1879, he, and his predecessors in intérest,
have continued to use the said amount of water in the irrigation of
said land and in réising agricultural crops thereon and for donestic

purposes,

That it requires at the rate of onc foob (cbiec) of water
per second succezsfully to irrigate fifty acres of the lands herein-

e .
T oo e S
Sy

hefore described as being in possession of and belonging to the said

plaintiffs, and each and all of them,

‘Tenth, That therc is no source from which water could or can be




L
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4,
obtained with ﬁhich to irrigate said land.:, or any oI them, other
thon the said Birch Creek and the said Lost greek?

Eleventh, That the use of the amounts of wate hereinbefore men-
tioned has on the part of the éaid olaintiffs, and their predecess-
ors in interest, always becn open and notozous, and under the claim
on the part of the plaintiffs and their predecessors in interest of
a uricr and exclusive right thereto.

ng}ith, That during the yearﬁ}@OO the defendants interfered with
 the plaintiffs' rights in the said wter, and with the plaintiffs! us:
thereof, and threatened to continue such interferenes,

Thirteentii.  That at the time of the commencenent of this action
the plaintiffs, Jamnes Henderson, Benjaminé ¥/, Hender on, and Jaues
Henderson, Jr., were, and for a long time iimediately prior thereto
they had been, partners under the firm name of James lenderson &
Sons.,

Eggytggnth. That at the time of the commencement of this action
and at the time of the trial of the same the sald plaintiffs, the
said James Henderson & Sons, were the owners of and had the right
to use ohe and oné-tenths cubic feet per second of th. waters of
the said Bireh Creck, and the said plaintiff, ilelvin Henderson, of
one cubic foot per second of the waters of the said Birch Creelk,
prior and superior to the rights of all other parties to this suit
in the vaters of said creck, excepting only'the.right of the inter-
venor, Gwenlion Marley, whose right, as hereinafter found, is of
equal dignity therewith,

Tifteenth, That both of the said strceams and also the lands of
the plaintiffs, a: well as all the lands of the defendants and of
the intervenor, except the claim of the defendant Williaﬁvstinger,
are situate upon what is knom as the Fort Hall peservation, but the
possession of the said lands and the use of the s5=2id waters by the
plaintiffs and their predecessors in interest have neverbecn ues-
tionedor objected to by the Indians occupying the séid reservation
or by any officer or agent of the said Indians, or of the United
States of America, but, upon the other hand, the said Indian Agent,

gave to the plaintiffs express permission to occupy the said lands




[ § [ §
#5.
and use the said waters and the said plaintiffs and their predecess-
ors in interest during all the times herein mentioned have occupied
and resided upon the said lands and have usSed them as homes and for

the purpose of raising agricultural cops theeon.

Sixteenth, That the intervenor, Gwenlion ¥arley .s th. widow T

[

cf John liarley, deceased, and is the duly qualified ani acting
adininistratrix o: his estate,

Seventeenth., That ever since the first day or July, 1379, the
said intérvenor and her predecessors in interest have becn in
pogsession of" cert in unsurveyed lands situate upcn the said Indian
Reservation, as aforesaid, the same being approximat.ly the South

one-half of the southwest quarter of section thirty-threc (33),

the south one-half of the southeast quarter of section thirty-two .

(32), Township nine (9) South, Range thirty-six (36) Bast, B .,
Ccunty of Bannock, State of Idaho.

Eighteenth, fhat on the first day of July, 1879, the said inter-
venor and her predecessors in interest by means of dams and
dithces diverted two-fifths of édéubic foolt persecond of the ater
flowing in the said Birch Creek, and conveyed the saime to and upon
the said land and ever sincé the said July 1, 1879, they have con-
tinued to use the sid amount ofwater in the irig tionvof the said
ands and in the raising of agricultural cropi thereon, anda for
domestic purposes.-

Ninetecnth, That the said lands of the intervenor ar‘e-ar‘id in
character and require the artificial use of water thercon to raise
agricultural crops in paying quantities,

Twentieth, That it requires at the rate of one cubic foot of water
per second to‘irrigate fifty acres of the said land, and there is
no other source from which water to irrigate tlic same can be ob-
tained,

Twenty-first That the plaintiffs have not interfered with the

said intervenor in her use of the said amount of vater, and have

@

mot so threatened so to do,

|

PN
S,
e i et e K
Nk e st 13

Twenty-second, And ever since ppril 1, 1861, fhe defendant, vary
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Davis, and her predecessors in interest, lhave been in vossession of
the tract of land situate upon the said Indian neserva.ion, in the
County of Bannock, State of Idaho, bounded on the South by the said
lands of lMelvin Hend:rson, on the West by the lands of liark R. Law-
rence, on the North by the lands of James Lllis, and the East by
the lands of George Glover, the same being adjacent to the said

Bireh Creck.

Twenty-third, That on the said first day of April, 1281, the

ééid Mary Davis and saer predece:zsors in interest by means of dams
and ditches diverted three—tenths'%f a. cubic foo: per sccond ofthe
vater flowing in the said Birch Creck, and conveyed the same to
and upon the lands so possessed by them, and ever since the said
April 1, 1881, tlhiey have continued to use the said amount oi .ater
in the irrigation of said lands and in thelraising ol agricultural
crops thercon, and for domestic uvurposes; that the said divercicn
and appropriation was subsequent and subject to the diversions and
appropriations madoe by the plaintiffs and the said intervénor,

Gwenlion Marley and their predecessors in intcrest,

Twenty-fourth, That the fcurth paragraph of the croug comilaint

of the saild ary Davis is not true, and no agreement wasmads by

the parties hereto, or their predecessors in intsrest, or anv of

ther, by which it vas agreed that the water of Biren Creck should
be owned or held jointly, or that each should have the clternate
uss thereofl, nor was the said water ever used in such manner or
under any such agreement,

Twenty-fifty, That there is no otlier vater supply available for
the irrigation of said land.

Twentyosixti:, That the said land is natvrally arid in charzctor
and requires at the rate of one cubic foot per second cf water for
every fifty acrei properly to irrigate the came,

Twenty-seventh, That the plaintiffs have never interfered with the
savd defendants in the rightful use of said water,

Twenty-cighth, That the said defendants use of the said vater has

not becn adverse to the rights of the plaintiffs,

Twenty-ninth. Thet ever since July 1, 1888, the defendant, lark
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R. Lawrence, and his predecessors in interest, Lhave been in the

possession of that certain tract of land situatc on the said Indian
Reservation in Bannock County, Idaho, and described as being the un-

surveyed East one-half of the Southeast one-{ urth and the goutheast
e e e ccvagree . e e / S ———
one-fecurth of the Wortheast one-fourth of Section thirty-two (32),

m—

B
and the SQuthwe:t one-fcurth of the Northwest one-fourth of Section
' .

thirty-three (33), Township nine (9), South, Range thirty-six (36)

e

_East B. M., cont~ining one hundred sixty (160) acres, the said land
being situate near the said Birch (Cresk,
Thirtieth, That on July 1, 1888, the said defendant, l'ark R, Law-
rence, and his predecessors in interest, by means of dams and ditch-
eg diverted one-tenthh of a cubic foot of " ater per second of the
vater flo.ing in the said Birclhi Creck, and conveyed the sanme to
and upon the said land, and ever since the said July 1, 1888,
| they have continued to use the said amount of vater in the irrigation
of the said land and in the raising of agricultural crops thereon,
and for domestic wurposes,
Thirty-first, Thot the sald land is arid in character, and requires
>£he artificiél use of water thereon, aﬂd there is needed for the
successful irrigation thereof at the rate of cne cubic foot ner
second of water for every fifty acres;
Thirty-second, That the said defendant's use of the said vater has
never been adverse to the use or rights of the nlaintiffs.
 ?R}F§Y7third. That the said diversion énd appropriation were made
subsequent to and are subject to the diversions and o viopriations
of the plaintiffs and of the said intervenor,
_Thirty-fourth, That the said defendant and his predccessors in in-
tcrest,’djd not make any appropriation or divefﬁion of the vaters
of the said Birch Creeck in 1880, as alleged,
Thirty-1ifth, That there is no other availalle i ater 2o ply for the
said land, |
Thirty-sixth. That the said defendant never had the actucl, cr
opern or exclusive use of more then one-tenth of a cubic foot per

secend of the vaters of Direh Creck, for a perics of five years, nor




78 .
has he ever had possession of or the use of any of tlie vaters of
the said Birch Creck adverse to or exclusive of the rights, use
and possesgicn of the plaintiffs in andtc the vaters of the said
creck to the amount as hereinbefore fcund.
ThlrtV-SPVLnth. That ever sincc July 1, 1889

Thoma Marley, and his predecersors in interest, Lhave becn in poss-

, the defendant

e —reevraa—

ession of the Nortlh one-lieli of the Southwest one-icurili of Section

thirty-tliree (3%), and the Ves: one-half c¢f the Southeast cne-{ourth
b

)

of Section thirty-tvo, Township nine (9), gouth, Range thirty-six

T
(3n) East B, M,, the same being situvate on the saic Indion Reservation
in the County of Bannock, State of Idalio; that said lands, as all

other lands hercin referred o, are unsurveyed,

Thlriv c¢ighth, That on the first day of July, 1889, the said

Thomas ! arley, and his predecesscors in interest, by means of dams

el
5

and ditcles diverted thiree-t.nths of a cubic fool per seccnd of the
vwater flowing in the said Birch Crecl:, and conveyed t ¢ same to and
upon the said land, and ever since the said Tirst of July 188¢, they
have ccntinued to use the saild amount of water in the irrigaetion of
the said lands,‘und in raising agricultural cropsg, and for dcoi.estic
purposes,

Thirty-ninth, That the saidé lands are aric in character, and requir:
the artificial use of water thercon and water at the rate of one
cubic foout per second for ever fifty acres thereotl 1. necessary to
properly irrigete the same,

Fortieth, That there is no water cther than that of Birch Creck

‘_\‘,

available for the irrigation of thre said land.
Krorth irst, That the said diver:icn and ap;ropriaticn were made
subsequent and are subject to the diversicns and appropriations or
the plaintiffs and cf the intervenor ani of the said other defend-
ants,

Forth-scconda, That all the vaters of the saic Birclh Crevi had been
diverted prior to any claim or atte pit on tle part of the defendant
villlem Stinger to divert or appropriate any part thereoy, and the

said defendant William Stinger never made any acpropriation or




Wr&aw ’

#9.

diversion of any of the aters of sald sireav, and the said def-
3

cndant William, Stinger, has nc right to o1 any interest in any

portion of the .aters of the said stieam,

Forth-third., That none of the parties heret.o ever made any appro-
priation or use ot any of the vater: of the said Bireh Creck
or Lost Creck other than at the times and in the amcunts hercinbe-

Tore expressly found,




Cenclusions of Lav,

And the ccurt makes and files the follouing ccrclusions of
law, to-wit:

That the plaintifl, James llenderson & Sons, is entiltled
te a decree for all of the water of Lost Creelk, and for one and one-
tenth cuble feet per seeond of the water of Birch Creclz, dating from-
July 1, 1879,

That the plaintifl Melvin Hencor:son is entitled to a
decree for orne cublc fool of water per second of the waters of
Bireh Creck, dating from July 1, 1879,

That the intervencr Gwenlion Marlcy is entitled te tvo-
rifths of a cubic foot per second of the vater of Birch Creel,
datihg from July 1, 1879,

That “ary pavis is entitled to a decree for three-tenths
of a cubic foot per second of the waters 6f Birch Creelz, dating from
Aprilul, 1asl.,

That the defendant Mark R. Lawrencs 1i: entitled to a decree
for one-tenth of a cubic foot per second of the waters of Birclh
Creck, dating Trom July 1, 1888.

That the defendant Thoras Harley 1is centitleda to a decree
for three-tent s of a cubic fcoot of water per seccond of the vaters
of the said Birch Cree:, dating from July 1, 1889,

That the defendant Villiam Stinger is no' entitled to a
deeree for any of the waters of the saia Birch Creck/

And accordingly it 1s ordered that a decrée‘be entered
in the usual form, decreeing the said .aters as hercinbefore
specified and enjcining the parties thereto from interfering with
each others rights, ﬁnd provicing a method fo: nmeasuring the said
wvater,

Dated thig 13th day ot March, 1202,
Joseph C, Rich,

Digtrict Judge
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T TN RIS U2IC T COURT OF il TLPTH JUDICILAL PISTWCT oF Iv:

O7 1D FOR THE COWITY OF BAIIIOCK

Junoo liondorson, Denjonine U, lienderson,
and Jonos Jenderson Jr., periners under the Tirm
name ond style of Jamws Henderson & Sons, wnd
Melvin Kenderson,
Plo intiffs

VS, DECRIT.
Thorps ibrley, Mark R. Tawrecnece, iillism
Stinger, lry Devis, and Gwenlion lbrley

(intervenar),

bl S L Y W . L L N Y W N R R WO

Dofendants.

Thls co  lhoving boon comwenced on ay 7th. 1201, end thore al'ler nll the parties
having duly entered their sppeersnce, Y, T. Keeves Dsg., and ¥, 3. Dietrich 'BQe, GppoOT-~
ing for the plaintiffs, 3. C. inters L8Qe, appearing for Thomss Inrley, 7illinm Gtingor
and the intervenmor, Cwonlion Iwrler, end lessers Terrell and Gulioen sppoorin s~ for tle delen-
dents-Mark R. Lawrence ond (5ry Doavis.

And theresfher 1% oas g tipulated by the counsel fer tho respective porties thet
‘the cross complaints snd 4ie complaint in izitervention should b» deconed uad treated as
duly denied with the somc Torec snd effcet as if verified onavers thereto waorse éuly Tlled.

And thercofier, the courd hoving heard the ovidence odiluced by tho several purties
in support of thoir roaspectly. c¢lolng, ond the counsel for tho respectivo parties hoving
made their arpuments, and the court bei;lg fully odvised in the promiscs ond having made
and filed herein its findings of fact and conclusions of law.

‘ Now thorefore in accordance with its findings and conclusions i% is ordored, ad~
Judged and decreed that the wators of Rireh eroolk: and of Tost Creglc both of vhilech said

ereeks are situstc in Bennock county, State of Idrho, be, ond the soue cru heraby,
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4ted end decrcod to 4o soversl parties %o this sult for boneTiclsl mrpoms and

$8 and of the dotes with priority of rishts as follsus, to wit

ekt

Qg’SqTo arss Henderson, Benjamine i, Henderson snd Jarmes lHenderson Jr., pariners under

——

T name end style of Jones Ienderson o Song, 8ll of the wators of s:id loat creeic,

and one :md ono-tench cubia roog DEr 80C. of the wnter of Bireh eranlk

tenc G datine from July lst,

——————t it

NG3I3A To Melvin Hend erson one cubic food of water per second of the waters of Birch

Creqk dnting from .Td.lj 1 1379
(ﬁ@gw "\
()33 “the intervenor Cwonlion lprley two fifths of a cuble foot p.**' scoond of the
~, 0 ke,

water of Bireh grecs, dntin- fron July 1 1879

103%1‘0 IQ"' Davis three tenths of a cubic foot per second ol the woter of Birch creek

datin.g-w-- April 1 18531:

5(3 03?97'1'0 vk R Lowrencs, onc tenth of o cuble foot nar soesnd of the witor of Zirch

—

Creek doting from July 1

Tarley thros btonths of s cuble Toot por soeond of tha wotor of Lirch

c:eg_l; dating from July 1, 12u9

Thet Tilliem D4inse s not. antitled to any of tho wators of the m id ireh Creek,
Thot tm, savaral awounts of yaier alove decrocd bo mee sured and distributed to

the said mrtioc‘ at tholr so VO rl polnts of diversion froa the natuml chonnel of tho said

e

Birch erock, excopting tha rliht deereed in tle s0id Lot eroelk,

’Q}glt the gnid

under bthe we fr ays u"n m cubio

feet per mocond of tiim,

It 15 further ord

JG Elat eash of the mold partles to this ouit coastrct aand

msintdin ot thoir soversl polnts of dlversion res eetblvals substontlol o wnifor: boxaes

head gatcs and velrs for tho nmessurerent of thoir said woter,

It is fubther orderad, adjud zed and decreed, that oagh and every of tho parties
to this sult, their szents, sttornoys, assitmees, and srantaes be ond Hler aro hareby
restrained & psrpetanlly anjoined from in any ranneor {04 erferring it ithe uotors of the

.

sald Bi\rch cereok and of the 3id Lost erecls, or oxercising any othor or Teeotor richts
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eronce to the soid wssters than is hercin decreced to the s2id perties respectively,

It 1s further ordored that esch party to this suit psy hils owm costs,.
Dated this 13th day of Mareh 1902

e e i

Jossph C. Rich

Judge of the District Court.

¢ STATE OF IDAHO, )
( ss.
County of Bannock. )

I, B. G. Gollet, Clerk of the Districet Court in and for said County
and State, hereby ccrtify the 7ithin and foéresping to be a full true ond correct copy of
the origzinael deerec as recordod st page 118 of Judgernnt Book No. © reeords of sisid County,

In testimony wher.of I haove horeunto set ry hond and affixed the geal
of said Court this 1lth dny of Ly, A.1241903,

Ee Go Gallet,
Clerk of said Court

(SEAL) By__D.H.Carpbell » Deputy,




