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113 Main Ave. West, Suite 303 N
P.0O. Box 485

Twin Falls, Idaho 83303-485
Telephone: (208) 733-0700
Facsimile: (208) 735-2444

Attorneys for Tugaw Ranch

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
) Subcase No. 45-487A
Case No. 39576 )
)
) AFFIDAVIT OF JOSEPH E. TUGAW
) IN SUPPORT OF MOTION TO FILE
) LATE NOTICE OF CLAIM
)
)
State of [daho )
) ss

County of Twin Falls )

JOSEPH E. TUGAW, being first duly sworn upon oath, deposes and states as follows:

1. I am the owner of Tugaw Ranch, the claimant in the above-listed subcase, and
make the following affidavit upon my personal knowledge of the facts and circumstances set
forth herein below.

2. In 1963 I purchased the Dry Creek Ranch from Valeria, George, and Geneva
Fuller. See Exhibit A. This property is located in Cassia County and includes the following

parcels in Section 12, Township 12 South, Range 19 East:
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NW1/45W1/4 SWi/4SwW1/4

NWI1/4NE1/4 SWI1/4NE1/4
NE1/4ANW1/4 SE1/4NW1/4
NE1/4SW1i/4 SE1/45W1/4

The property also includes the following parcels in Section 1, Township 12 South, Range 19
East, Cassia County:

Lot 3, SE1/4NW1/4

3. In 1979 I purchased additional property for the Dry Creek Ranch from Everett
and Leah Fuller. See Exhibit B. This property is located in Cassia County and includes the

following parcels in Section 1, Township 12 South, Range 19 East:

Lot 2, SWI/4NE1/4 NE1/4SW1/4

SE1/4SW1/4 NWI1/4SE1/4

SW1/4SE1/4

4, In addition to acquiring the land, I also acquired various appurtenant water rights

from Dry Creek (see table below). Specifically, in the 1963 Agreement I acquired 48 inches
(0.96 cfs) of 1879 water. See Exhibit A at 2. In the 1979 Agreement I acquired 98 inches (1.96
cfs) of 1879 water. See Exhibit B at 1. These rights, as well as later priority rights, are generally

described as follows (as listed on the partial decrees issued by the SRBA Court):

Water Right No: Diversion Rate: Priority Date:
45-487B 2.08 cfs . March 1, 1879
45-491 2.60 cfs March 1, 1884
45.492 .08 cfs March 1, 1894
45-493 08 cfs March 1, 1895
45-496B 2.40 cfs October 21, 1908
5. I divert water from Dry Creek through a ditch to a holding pond where the water

is then pumped through a metered pump and diverted through my property in a gravity system. I
have continuously diverted and used approximately 146 inches (2.92 cfs) from Dry Creek under

the 1879 priority right since 1963 and 1979. I have grown a variety of crops includiﬁg alfalfa,
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wheat, potatoes, sugar beets, and corn. It is my understanding and experience that all of the
water decreed by the court in the Stoner v. Willhite decree for water right no. 45-487 (292 inches
or 5.84 cfs) has been diverted and put to beneficial use continuously since 1963 by myself and
the other landowners where that water is appurtenant.

6. In 1974 I filed application for transfer no. 1762 to change the place of use for
certain water rights, including water right no. 45-487. After the transfer it was my understanding
that water right no. 45-487 was split into two rights, part A and part B. It was mjf understanding
that after the transfer was approved water right no. 45-487B was appurtenant to approximately
150 acres of my property located in the NE1/4NW1/4, SE1/ANW1/4, NE1/4SW1/4, and the
SE1/48W1/4 in Section 1, Township 12 South, Range 19 East, Cassia County. It was my
understanding that a portion of water right no. 45-487, or what remained as part A of the right,
was still appurtenant to approximately 102.5 acres of my property located in the NW1/4NE1/4
and the SW1/4NFE1/4 of Section 12, and the NW1/4SE1/4 and the SW1/4SE1/4 of Section 1,
Township 12 South, Range 19 East, Cassia County.

7. I originally filed a claim for water right no. 45-487B in July 1989 for 0.96 cfs,
which represented Part B that was transferred to the new place of use under transfer no. 1762. 1
later amended the claim in August 1999 to cover the diversion rate for the remaining portions of .
45-487 that I diverted and used on my property which was 1.96 cfs. I did not realize that I
should have filed a separate claim for my portion of water right no. 45-487A at the time.

8. It is my recollection that I met with Vikie Hancock at IDWR’s Southern Regional
Office in Twin Falls, Idaho in the fall 0f 2003 and thé.t we discussed IDWR’s proposed
recommendation for water right no. 45-487B. I did not understand there was a need to file a

separate claim for water right no. 45-487A. Tt was my understanding based on discussions with
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Ms. Hancock that no additional claims needed to be filed for my 1879 Dry Creek water right. I
did not purposefully fail to file a water right claim for water right no. 45-487A.

9. After my meeting with Ms. Hancock in the fall of 2003, I did not review IDWR’s
recommendations that were made for my Dry Creek water right claims in Basin 45, Due to my
busy work schedule in the fall of 2004 and the winter of 2004-05, I inadvertently did not review
IDWR’s preliminary and final recommendations for my Dry Creek water right claims. In
addition, I lost track of the court schedule regarding those claims over the winter.

10.  InMay 2005 I received copies of partial decrees from the SRBA Court for my
Basin 45 Dry Creek water right claims. I reviewed the partial decree for water right no. 45-4878
(decreed for 2.08 cfs). I then reviewed the partial decree for water right no. 45-487C (claimant
Darrell & Patricia Funk, decreed for 3.20 cfs). After reviewing the partial decrees and
comparing them to the water right that was originally decreed under the Stoner v. Willhite decree
(45-487) as well as to the rights as they existed after transfer no. 1762 (45-487A for 4.88 cfs and
B for 0.96 cfs), I discovered that IDWR did not recommend the full amount of the 1879 water
right (45-487) as had been historically used.

11.  After realizing this mistake with the amounts recommended and decreed for the
1879 water right, I immediately contacted and met with Doug Jones at IDWR’s Southern
Regional Ofﬁcé in Twin Falls in June 2005 to discuss what [ had discovered after reviewiﬁg the
various partial decrees. At that meeting I also discovered that I had erroneously failed to file a
water right claim for my portion of water right 45-487A (0.56 cfs) that had gone unclaimed in
the SRBA.

12.  In order to confirm the water rights that were conveyed to me in 1963 and 1979

(see Exhibits A and B), as well as my historical use of the portion of water right no. 45-487A, 1
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am filing the present Motion to File Late Notice of Claim for 0.56 cfs. Tt is my understanding
this amount represents the difference from the original water right as recognized by the court in
the Wilhite v. Stoner decree and IDWR after approving transfer no. 1762 (45-487 for 5.84 cfs) as
compared to the two water rights recently decreed by the SRBA Court (45-487B for 2.08 cfs and

45-487C for 3.20 cfs, which total equals 5.28 cf5s).

DATED this 27 day of October 2005.

STATE OF IDAHO )
) ss.
County of Twin Falls )

Onthis R 7 dayof ﬂ “ Vla é e/=_ 2005, before me, a Notary Public for
said County and State, personally appeared JOSEPH E. TUGAW, known or identified to me to
be the owner of Tugaw Ranch and the person whose name is subscribed to the within instrument,
and acknowledged to me that he/she executed the same

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.
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CERTIFICATE OF SERVICE

. =
I hereby certify that on the 27 day of October, 2005, I served a true and correct copy of
the foregoing document(s) on the person(s) listed below, in the manner indicated:

Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 3™ Ave North

P.O. Box 2707

Twin Falls, 1daho 83303-2707

Copies to:

IDWR Document Deposttory
P.O. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P.O. Box 44449

Boise, Idaho 83711-44449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort St., MSC 033

Boise, Idaho 83724

oy A

Favis L. Tﬁompson
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A G R E E ME N T

THIS AGREEMENT, Made and entered into this 1ith day of
January, 1863, by and between VALERIA I. FULLER, & widow, and
GEORGE W. FULLER and GENEVA FULLER, husband and wife, parties
of the first part, hereinafter calied 'SELLERS", and J. E. TUGAW,
party of the second part, hereinafter called "BUYER",

WITNESSBETH:

That Seilers agree to zell and Buyer agrees to buy under the
termes herein contained the following described real property situated in
Cassia County, Btate of Ideho:

-~ W 1/2 8W 1/4, Sec. 12; NW 1/4, N 1/2 8W 1/4, SW 1;4 8W 1/4,
~ Bec. 13; NW 1/4 NW 1/4, See. 24, Twp. 12 3., Rge. 18 E,B. M.

Lot 3, SE 1/4 NW 1/4, Sec. 1, Twp. 12 8., Rge. 19 E, B. M.
~ MW 1/4 NE 1/4, SW 1/4 NE 1/4, NE 1/4 NW 174, 8B 1/4 NW 1/4,
NE 1/4 8% 1/4, SE 1/4 SW 1/@ Sec. 12, Twp. 12 8,, Rge
19 E.B. M, _
SE 1/«; NE I/4, E 1/2 8W 1/4, 8E 1/4, Sec, 28, Twp. 12 s.,
Ryge. 19, E,B.M. and NE 1/4 NE 1/4, Sec. 32, Twp. 1Z.,
Rge. 13 B, B, M.
NE 1/4 88 1/4, See. 35, Twp., 13 8., Rge. 185 E.B. M.
S 112 NW 14, Bec. 8, Twp. 14 5., Rge 20 E. B, M.
Together with all water rights appurtenant thereto and a Johnson head pamp
and & one-third interest in a L.ayae Bowler pump (which pumps shaii be
considered part of the above described realty), and together with Taylox
Grazing Hights _anﬁ Forest Grazing Permiis commensurate to gaid real
propexty, being 748 AUM's uader Taylor Grazing Rights and Forest Grazing
Permits covering 376 head of livestock and together with the fé}.imwmg

degcoribed pergonal property:

249 hreeﬂing LOWS i mowing machine -

3 bulls 1 agide delivery rake-

15 calves 1 eorrugator -

3 head horses 1 land leveler-

1 weed sprayer 2 plows -

1 commercial fertilizer I prain drill
apreader 1 diteher




i chute 1 wagon
1 1951 3/4 ton Ford Pickup ~© 1 manure loader

"T08 bushels mixed grain Miscelisneous steel and wood

1 spike harrow fenoe pogts

1 19585 International 300 o 1 International C~4¥ tractors’
iility tractor Approximately 300 toas hay .

Ta best of Seliers' knowledye, information and belief the follow-
ing water rights are appurtenant io the above deporibed land and Beliera

know of no adverse clalin or other facis impsiring the W&lidit:; of the same.

AMOUNT: PRIORITY DATE: I
_ 43 inches 1875 Dry Uresk
19, W, er 4
' - 2 =+ 130 inches 1884 Diry Creek
e (5
70 4 inches 158% Dry Creek
[ "+ M’Z?gﬁ'
Cij 128 inches 1808 Dry Creek
S, ﬁ_ 2
45 inches 13G8 Deeyr Creell

k? of bater Lsconc e G 2530 d 3 o posdey [i5een e & aBLIL,
but Sellers do not warrant the validity of such water rights,

IT IS HEREBY AGREED THAT THE TERMS OF SAID SALE ARE AS
POLLOWS: "

1. Buyer agrees to pay Sellers as the purchase price for said
property the sum of Two Hundred Thousand and No/100 (3200, 088, 60)
Deollars payable as follows: . |

{m) $$$; 000. 09 upon the execution of this agreement.

()., $1432, 000, 00 together with interest thereon at the rate
of & 1/3% per annum from January 10, 1363, payable as
foliows: 385, 478,00 together with aceraed laterest on
Jasuary 15, 1984, and $3, 466, 00 together with accrued
interest on January t8, 1965, and on the 10th day of each
succeeding January for the following thirteen (13) years.
All of said payments shsall be made at the Twin Falls
Bank & Truat Company, Twin Falls, Idaho. Buyer may,
after the lst day of January, 1064, make additional pay-
ments of principal and interest at any time but such
payments shall be in addition to and not in lieu of payments
calied for herein and ail of such payments shall be applied
in inverse order to said payments called for herein.

&, Upon the execution of this agreement, Hellers shall deliver
Buyer a Bill of Ssle transferring to Buyer free and ciear of all encumbraaces,
the personal property enumerated above. Buyer shall immediately theye-
after execute and deliver to Sellers a chattel mortgage mortgaging to Sellers

said 248 breeding cows and said 9 bulls, to secure the payments due under



this agreement and the performance of aill terms herein contained, In ihe
event théd: any of the livestock covered by said mortgage shall die, Buyer
ghall immediately replace the same with comparable iiv&stack, oy if any

of the said livestock must be replaced for breeding purposes, the right of
the Buyer to make such replacements being heyeby granted, Buyer shall
replace the same and the lien of said Chaitel Mortgage shall extend to and
sover such replacement livestoek and sald Chattel Mortgage shall s
provide. None of the Hvestock mortgaged to Sellers may be sold nor moved
from the real property above described and the public ranges herein referred
o until thé lien of said Chattel Mortgage is released as hereinafter provided,
It in, however, agreed that any calves bora after January 1, 12683, from

the above described breeding animals or replacements thereof shall be

the property of Buyer and subjeet to disposition by him. When the unpaid
principal balance has been reduced to the sum of $75, 005, 4 Sellers agre&‘
to deliver Buyer a release of said Chattel Mortgage. '

3. All of the breeding livestock sold hereunder or any r‘epiama-
ment thereof shall be branded with the L. brand on the left hip. Baid brand
ig included in this sale, but shall also be covered by the Chattel Mortgage
mortgaging livestock and it is further egreed that in the event this agreement
ig terminated ownership of said brand shall revert to Sellers.

4. In the event this agreement is terminated by 5&3&‘:*3 prior io
release of gald Chattel Morigage as hsre.inaﬁér provided, Buyer shall be
ebligated to pay Sellers, in addition to liquidated damages hereinafter
prmrwmi,' the market value on said date of termination of %&ﬁ tons of hay
and 700 bushels of mixed grain or furnish Sellers hay and mixed grain in
guch amounts,

_ 5. Sellers shall pay real and personsl property taxes on the
property sold hereunder for the year 1962 and preceding years and Buyer
ghall pay said texes for the year 1963 and succeeding years.

‘ §. ‘There is situated on the real estate sold hervunder two modern
—j)j homes

% o and the Buyer shall, at his expense, maintain a fire lasurance policy
o~ /8, 060 &

} 3; covering the smaller of sald homes in the amount of $12,-558-00 and the

‘ A .

M oow? o

LH



4% 4

¥ ow, I,
(S 000 °

iarger of said homes in the amount of § a4 and sald policies shall
boar a contract of sale clause showing Sellers’ interest, In the event |
proceeds are collected from either of said fire lnsurance peolicles the same
wimy be either used to rebuiid or repair the damaged lmprovemant or applied
againgt the unpaid balance of this agreement at Buyer's option,

7. Buyer shall maintain all improvements oo the premises sold
nereundsyr la the ssme sondition as they now are, ressonable wear and tear
and damage by fire and the elements -ﬁﬁﬁ#ﬁpﬁ&ﬁ. Buayer fuarther sgrees prior
to the release of ssid Chatiel Morigsage to maintain the livestock sold here-
under or any replacement thereof in scoordance with accepted livestock
standurds in the area. Buyer further agrees. at his expense, by revasonable
means 10 prevent the gspread of noxious weeds on the above descoribed
premises,

&. An executed copy of this agreement together with Warranty
Deeds from record title holders of the property sold hersunder couveying
said property to Buyer free and clear of all encumbrances other than exist-
ing rightes-of-way, eszsements and 1963 taxes, and ingtrumments executed by
Buyer rgtransﬂwrmg all grazsing rights to Seilers, and fire ingurance
policles iasuring the two homes on said premises shail be placed in eserow

“in the Twin Falls Bank & Trust Company, Twin Falla, Idaho, and said
‘Em-':k shall, as egerow agent, deliver all of sald instruments to Buyer when
Sellers have been paid in full, or deliver all of said instruments to Sellers
i tlaiﬂ__sgr@eméﬁ{ is terminated as hereinafter provided. -

3., Qeritain of the real property sold hereunder is being purchased
under a State of Idaho Land Sale ﬁwrtiﬁaata, the vapaid balance of which ia
now being paid by Sellers and as soon asg titie te lands covered by said
L.and Sale Certificate have been received aﬁd recorded Sellers shall furaiwh
Buyer a titie insurance poliey in the amount of $1338, 609, 8¢ covering all
of the real estate sold hereunder showing merchantable titfle thereto and
after the same hag been examined by Buyer's attorney said title insurance
polley shall be placed in eserow in the Twin Falls Bank & Trast Company
together with the instruments described above. SHellers and Buyer shall

each pay one-half of all escrow fees.,




18. In the event either parity hereto shall engage the services of
an attorney to enferoe any of their rights under thie agraem&m, the pravail-
ing party shall pay the other party a reasonable sam ae atiorney's fees.

ii. Buyer shall not assign this agreement nor sell any of the real
property or pumps sold hereunder without the prior written cansent of
Sellers, except that eaid pumps may be replaced il necessary, such replaced
pumps to beconsg part of the reality. This agreement may, however, be
apsigned to an Idaho corporation, the majority steck of which is owned by
F. B, Tugaw and/or J. | T. Tugaw, bul gsueh assignment shall not relieve
the Buyer nor J. T. Tugaw, noy either of them, from any personal lability
under this sgreement., In the event of such a-a-aignm&nt.tm guch corporatiomn,
it shall theveanfter become null and void if the majority stock in such covpora-
tiecn is sold to others than J. B, Tugew or J. T. Tugsaw unless the Sellevs
shall consent 1o guch sale of gtock in writing,

12. Sellers shall co~operate with Buyer in securing assignments
of Tayfiar Grazing and Forest Grazing Bights. Buyer ahall fully comply
with all laws and regulations concerning euebh grazing rights and shall pro-
tect such rights, In the sveat that satd permits or either of them become
jmwardiméd by aetion or inaction of Buyer, George Fuller, regardiess of
any provision of thiz agreement, may without notice te Buyer take any action
necessary te protect such grasing righis snd charge the Buyer the reason-
alzle cost thereof.

13, Pa&nga#i&n of the property sold hergunder shall be delivered
te Buyer upon the execution of ihis sgreement and payment of the swn of
$58, 000, 00 to Sellera by Buyer and Bayer may continue (0 have possession
thereof aa long 28 the terms of this agre&mém ave performed. However,
tizae iz of the sssancs of ﬂas'agrm@m&m, and in the event Buyer shall
refuse or neglect o pay installments of purchase price and/or interest, or
any of them, or fail to comply with any of the provisions heréin coatained,
it gshall be optional with the Sellers to:

{ay Declare this agresmcent ta-rmi;@amd,, and upon the making
of such deoluration, il of the rights of the Buyer to continue said purchase,

or to continue in posseszion of gald premises shall immediately terminate




and Bellers shall retain 81l money paid to them ap purchase price as
liguidated deamages and Buyer shall theyeupon re-transfer sald Forest
Graning rigmg and Tayior Grazing rights to Sellers.

:.- b}y Declare all instailments of parchase price and intereat
thereon dus E:aﬁ&rﬁunndgr o be immedistely due and paysble; provided, however,
thet belfore such t&ﬁﬁ%iﬁmian of this agreement, or before declaring Mi
installments of purchase price snd interest thereon immedistely due and
payable, the Sellers must give Buyer 30 daye' written notice of their inten-
tion te terminate thiz sgreement or to declare all ingtallments of purehasge
price immediately dus and puyable and said written notice shall contain
the grounds upon which such action is baged, snd if within such 30-day period
the Buyer ghall fully comaply with and conform with the provision or provizions
hereof for the breach of which theﬁellm‘*a shall give such notice, then, and
in that event, thia agreement shall remain snd be ia full force and eifect
the same as if such default by Buyer had never been made, p-r&viﬁed, however,
thal such remedy or remedies shall m&t be sxclugive but ahall be cumulative
and not in derogation of say remedies or righta the Sellers may otherwise
have by reamon of the bresch of this agreement by Buyer,

In the event the Sellers shall exercise any of the above remedies
Sellers shall have the right to, at the same thme, foreclosge the Chattel
Mortgage on livesiock or may ferecloge the same individually for a breach
of the terms of this agreement.

14, As a consideration of the entering into of this ayreement by
Beilers, J. T, TUGAW hereby personally guarantees performance ef this
agreement by Buyer and joins in the execution of this agreement for that
purpose, and this agreement shall not be effective until he 8o joins in such
execution.

1$. The parties hereto respectively hind themselves, their heirs,

legal representatives and permitted assigns.




IN WITHESS WHEREQF, the partiss hereto have executed this

sgreement the day and yeay fivst above written,

vru&m/i,u ) ;ﬂ;,éé&/v’

,&Koﬁ/q/\ NI &Mmm

Sl’ut///é/l/

"SEILLERE”

STATE OF 1IDABO, 3
County of Twin Falla: g .

On this [#ﬁay of J anuary, 1883, before me, the undersigned,
a Motary Public in and for ssid State, ﬁ&w-ﬁéﬂ&lﬁy appeared VALERLA L.
FULLER, a widew, and GEQRGE W, FULLER and GENEVA F*ﬁLL‘ER,
husband snd wife, known to me to be the persons whose names are subscribed
to the within instrament, aod acknowledged to me that they executed the
pasne,

IN WITHESS WHEREOF, I have hereunto set my hand and affixed

my official seal, the da}* and year in this certificate first above written, -

_ AL

Notary FPublic for Id&iw, :
Residing at Twin Fallg, idaho.



STATE OF IDAHG, }
County of Twin Falis, g °s

On this ) 2____ day of January, 1883, before me, ihe undersigned,
a Ng‘mry PuBlic ia and fer said State, persopally appeared J, B, TUGAW,
nown to me to be the person whose name is subscribed to the within insiru-
wment and acknowledged (o me that he executed ééw BRIIES .

IN WITNESS WHERECHF, I have hereunto set my hand and affized
my official seal the day and year in this certificate first aboye written.

DT e Sy

Motary Puablie for hiaho,
Hegiding st Twin Faﬂs, Idaius.

FTATE OF WARY

)} eam.
County of {u,_d/?a% ) .

On thisg ARG day of Jaauary, 1963, before me, the undersigned,
s Notary Public in and for said State, personally appeared J. T. TUGAW,
inown to me to be the person whoese name ig subseribed to the foregolng
instruscent, and acknowledged to me that he executed the same.

IN WITHNESS WHEREOF, I have hersunto set my hand and pffixed
my official sesal, the day and yosr in this certily

T
_/, LA O

Maotary I?'umm/tor m&:ﬁtgtan,
Reaiding st Inl

cate first above written,
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AGREEMENT

THIS AGREEMENT, made and entered ‘into this dav of
iApril, 1979, by and betweén EVERETT M. FULLER énd LEAH TULLER,
hushand and wife, presaently residing in the Couﬁty'of Cassia,
State of Idaho, hereinafter referred to as Séllers;rand JOSEFH E.
TUGAW, presently residing in the City of‘Salt Lake, County of
Salt Lake, State of Utah; hereinafter reférréd to.as Purchaser.

7 | WHEEEAS,Vthe Selleré are the ownefs Qf.certain feél
estate, with improvements and irrigation equipment loéated thereoﬁ,
551tuate in the County of C3551a, Stété of Idaho, séid.real estaté;,

13

" libeing hereinafter referred to as Parcel A and more partlculﬂrly

'described as follows, to-wit:

Lot Two (2}, SWLNEL, ELSWhL, and WksStk,
Section One (1}, Township Twelve (12) South,
Range Nineteen (19) East, Boise Meridian,

TOGETHER WITH a water right of Ninety-elght inches

1 (98") of the water of Dry Creek with a priority

date of March 1, 1879, and with an additional

water right of Fifty~Three inches (53") of the

water of Dry Creek with a priority date of March 1,

H : 1884, and Two-Thirds {2/3) interest in the water

1 %9445 -  right of 3.9 cubic feet per second, evidenced by

g' . ORKPe Water License number G-25303 issued by the Reclamation
| .

4

- Department of the STate of Idaho, in and to that
‘certain well located in the NWkNWY%, Section 24,
Township 12 South, Range l9 East, Boise Merldlan,
County of Gassia, State of Idaho, and

-An easement of ingress and egress for a road

rlght of-way running across the West Twenty-— Five feet
(25') of Parcel I excepted below and a canal easement
running across the East Fifteen feet (15') of Parcel T
excepted below, which easemsnts are exceptaed in

| that certain Warranty Deed executed by Everett M.

il Fuller and Leah Fuller, husband and wife, as Grantors

: ) and Wynne ¥. Begsire as Grantee, recorded on the

; ) 16th day of March, 1975, as instrument number :

81689, racords of the Cassia County Recorder's Of£fice,
State of Idaho.

EXCEPTING THEREFROM the folloﬁing described parcels:

PARCEL 1:

Beginning at the Northeast corner of sald Section 1;

|
[
o




‘hereln stated.

i section line:

i ' North boundary of said SEction 13
! THENCE Noxrth 89°59'00" East 71.00 feet along

}and easements appurtenant thereto and all 1mprovements and

LR L T I e T

THENCE South 89°59°'0Q0" West 1314.80 feet along
" the section line to the Northeast corner

of Lot 2, which point is the True Poln;
of Beglnnlng,

THENCE South 0°16'43" West §99. OO feet along
the Fast line of Lot 2;

THENCE South 839°59°'00" West 135.95 feet

THENCE Noxrth 0°15'43" East 890.00 feet to the

! ‘ THENCE North 89°59'00" East 135.95 feet along
the eectlon line to the True Point of
Beginning.

PARCEL No. 2:

Beginning at the North quarter. corner of said
Section 1,

THENCE, North 89° 59 UO” East 1178.85 feet

‘ along the section line to the True.

- Point of Beginning; said point lies

South 89°59'00"  West 1450.75 feet, from the
Northeast corner of said Section 1;

THENCE South 00°16'43" West 342.00 feet:

THENCE Scuth 89°532 '00" West 71.00 feat;

THENCE North 00°16'437 Bast 342.00 fest +o the

L

the section line to the Trua Po;nt of
Beglnnlng_ .

rand,
WHEREAS, the Sellers are Wllllng and de51re to sell
rto the Purchaser Parcel A with all 1mprovements and 1rr1gatlon

1

equlpment located thereon upon the terms and condltlons herelnafger

set forth, and
WHEREAS, the Purchaser is willing and'desires to

ipurchase of and from the Sellers, Parcel A w1th all water righits
1rrlgatlon equlpment located thereon upon the terms and condltlons
NOW, THEREFORE, in eonsideration 0f the premises,

‘covenants and agreements herein contained, the parties hereto,

?agree as follows:
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The Sellers do hereby agree to'eell to the Purchaser
and the Purchaser does hereby agree to purchase of and from the
Sellers Parcel A witﬁ all water rights appurtenant.thereﬁo an&l.
all improvements and ifrigation eguipment located thereon for:

the purchase price of TWO HUNDRED THOUSAND AND NO/100 DOLLARS

($200,000.00) .. Said purchase price of TWO HUNDRED THOUSAND AND -
HNO/100 DOLLARS ($S200,000.00) for Parcel A Wlth all water rlchts

.rappurtenant thereto and all lmprovemepts and 1rr1gatlon eoulpment

located thereon shall be allocated as follOWS

(a). TWENTY-FPIVE THOUSAND AND NO/lOO DOLLARS
($25,000.00) for the. irrigation equipment
more particularly described in Exhibit A
attached hereto and by reference thereto
made a part hereof.

{h) FIEDY THOUSAND AND NO/1G0 DOLLARS ($50,000.00)
for the residence of Sellers' located on Parcel A.

(c) ONE BUNDRED TWENTY-FIVE THOUSAND AND NO/100
DOLLARS (§125,000.00) for the real estate describhed
above as Parcel A.

II.

The purchase price in the sum of TWO HUNDRED THOUSAND

AND NO/100 DOLLARS ($200,0200.00) shall be pald by the Purchaser

to the Sellers in the following manner:

(a} TEN THOUSAND AND NO/100 DOLLARS ($10, OOO OG)
upon the execution of this agreement the receipt
fo Whlch is hereby acknowledged. :

(k) ~THIRTY THOUSAND AND NO /100 DOLLARS (SBO 000.00}
to be paid by the PUrchaser to the office of Barnes

on July 1, 197%, which shall be carrled until July. l, )
1979, without interest. .

(<) TWENTY-~EIGHT THOUSAND SIX HUNDRED THIRTY-THREE
AND 37/100 -DOLLARS ({$28,633.37) by the assumption of

Realty, 1043 Blue Lakes Blvd. North, Twin- Falls, Idaho,

i e g i 5
¥
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a First Mortgage encumbering Parcel A held by the

Federal Land Bank Association, which Fivet Mortgage

the Purchaser does hereby agree to assume and pay :
‘ according to the terms and provisions thereof commancing
April 1, 1979. . ;

() The remaining principal balance of ONE HUNDRED ;
THIRTY-ONE THOUSAND THREE HUNDRED SIXKTY-SIX AND 63/100 :
DOLLARS ($131,366.632) shall bear interest at the rate
of eight percent (8%) Per annum commencing with
April 1, 1979, until paid, and shall be payable in
annual payments of THTRTEEN THOUSAND FOUR HUNDRED _
FORTY-FOUR AND 20/100 DOLTLARS ($13,444.20) each. - !
The first of said annual payments in the sum of ;
: THIRTEEN THOUSAND FOUR HUNDRED FORTY-FOUR AND 20/200 ) :
5 : DOLLARS ($13,444.20) shall become due and pavable on !
i the first day of April, 1980, with a like sum of s :
i THIRTEEN THOUSAND FOUR HUNDRED FORTY-¥OUR AND 207100 t
£ ($13,444.20) becoming due and payable on the First !
L day of April each and every yealr thereafter until said I
i

i

i

i

principal balance with interest has been fully paid.
Each annual payment shall first be applied to the

! accumulated interest then due with the remainder

h thereof then being applied to the unpaid balance af
/ the purchase price. : . :

i {e) Purchaser shall have and is hereby granted the

§ , right of prepayment, which shall not excead twenty-nine
éplq ) percent (29%) g;,the purchase price in the vears 1980, -

- 1881 and P@@%ﬁ ‘Thereafter sgaid Purchaser may prepay

i any amount, said prepavments may be made without '

i penalty. The amount of any bPrepayment shall first ba

} applied +o the accumulatediinterest then due with the

: remainder thereof then being applied against the.

unpaid principal balance of the purchase nrice.

III. | e
: Upon the execution of *his agreement Purchaser shall
i o
'Purchase from Sellers Sellers' stock in the Federal Land Bank

éﬁssociation for the purchase price of ONE THOUSAND FOUR HUNDRED . {
N . i i

i
i

SEVENTY AND NO/100 DOLLARS ($1,470.00). It being understood and |
!

iagreed that the purchase of said stock is hecessary in order for

i . . ’
ithe Purchaser to assume Sellers' First Mortgage encumbering.

%Parcel A, which mortgage is held by the Federal Land Bank ) ' E

Association at its Burley, Idaho, office.
¢ Iv.
E.

Sellers shall pay all accrued interes+ on saidIFirst

—_




Mortgage encumbering Parcel A through March 31, 1979.
V.
The Purchaser shall make, execute and deliver +to the
Sellexs all documents reguired by the Uniform Cémmercial Code -

securing Sellers’ interest in the irrigation equipment more

payment of THIRTY THOUSAND AND NO/100 DOLLARS {($30,000.00) on

PJuly 1, 1979, as set forth above, the Sellers shall release
.Sellers' secured interest in said irrigation equipment and

"deliver, or cause +to be delivered, to the Purchaser a good and

free and clear of all claims and demands.

: - ' VI.
It is further understocd and agreed by and between
, these respective parties that the Sellers are reserving unto

?themselves, or the survivor thereof, a life estate in sellersg!

fresidence located on Parcel A and that part of Parcel A'on which

;Said residence is logated, said lands being more particularily
%described és follows, to-wit:

Commencing at the North quarter corner of Section
One (1), Township Twelve (12) South, Range Nineteen
(12) East of the Boise Meridian, which point is the
True Point of Beginning; ‘

Said point lies South 89°59'00" West, 2629.60 feet .

Thence North 89°59700" East 90.00 feet along  the

i _ section line; .

e Thence South 00°18'47" West 343.00 feet parallel
o : to the West boundary of the NWLYNEY;

: Thence South 89°59'00" West 90.00 feet to the West
P boundary of the NWYNEY: _

; Thence North 00°18'47" East 343.00 feet along the

- West boundary of the NWYNEY% to the true point of’

beginning. ‘

‘The deed executed by the Sellers to the Purchaser, hereinafter

referred to, shall contain the reservation of'sail'life estate.

—-5-

‘particularxly described in Exhibit A attached hereto. Upon the.

“sufficient Bill of Sale transferring said irrigation eguipment

from the Northeast corner of said Section One (LY




During the term of Sellers’' occupancy of the residence
§fon the above described lands in which Sellers' have retained a-
‘Slife estate, Sellers shall maintain said residence, domestlc well
-and pump used in connection therewlth in as good & condition as
;the same now are. .

VII.

Upon the executloﬁ of this. agreement the same shall be:;

.placcd 1n the esScrow department of the Twin Falls. BAnk & Trust
Company at its Klmberly offlce in Klmberly, Idaho, together w1thea
.good and. suff1c1ent Warranty Deed exccuted by the Sellers conveylng
Parcel A .together with all water rlghte and easements appurtenantt

'thereto, to the Purchaser free and elear of all encumbrances and .

!subject to the Sellers’ life estate.

The Sellers shall furnish the Purchaser with a policy
|of title insurance in the sum of ONE HUNDRED SEVENTY-FIVE THOUSAND
@AND NO/lOO DOLLARS - ($175,000.00) insuring a good and merchantable

ititle in Parcel A to be vested in the Sellers._ Ssaid pollcy of

tltle.lnsurance ehall,SMNqno EXceptions other than the prasently

existing easements,grlghts o£~way and the First Mortgage referred
to above.i The cost and expense of said tltle 1nsurance shall he
tlan expense. of the Sellers. . Al papers and documents held by sald
;escrow holder shall be delivered to the Purchaser upon final
ipayment of the purchase price. |

| The 1n1t1al aescrow handllng eharges shall be equally

Hdivided . between ithese respective parties. All future escrow charges

shall be paid by the Sellers and deducted from the payments-as

jithey are received by the escrow holder.

: VITI.

j

' The Sellers shall pay all- taxes and asseesments levied-
i
H
;and assessed agalnst Parcel A for the vear 1978 and prior thereto.

i




. The Purchaser shall pay all taxes and assessments levied and

assessed against Parcel A for the yvear 1980 and thereafter exlud-—

1_ing-n';}mn: portion of the taxes and/or assessmenrs which may be'
ilevied and assessed upon the land aﬁd improvements in which the .
;Sellers have retained a life estate,_whioh portion of the'taxesr
;and/or assessments the Sellers shall pay so long as'they shall
3ocoupy said premises. .

é i All taxes and aesessments levied and assessed agalnst

%Paroel A for the year 197% shall be prorated as of Aprll 1 1979,

gand in additicon thereto the Sellers shall pay that portlon of the-

taxes and assessments levied and assessed against the lands and
1_

1mprovements in which they have reserved a life estate for the

perlod of time commencing with April 1, 1979, through December 31,

_l .

H1979 .

IX.
S50 long as SBellers, or the surviver thereof, occupy
jthe residence in which they have reserved a life estate they

shall malntalﬁ a policy of fire and extended coverage on said

re51dence in the max1mum amount attainable, whlch rolicy of flre-

and extendead coverage shall be placed in escrow with the other

papers and documents referred to above. Said pollcy of fire

iflrst to the Purchaser and then +to the Sellers as their 1nterests
gmay appear . .In the event of damage to said re51dence caused by
{flre or other calamlty covered by said policy of insurance t+he
Sellers shall have and are hereby granted the optlon i ale) use the
prooeeds derived from said insurance pollcy for the purpose of
;restoring or rebuilding said residence.

X.

The Purchaser shall have possessron of Parcel A

as of April 1, o 1979.

i

lnsurance and extended coverage shall contain a loss payvable clause!

v ey e o i g




KI .
Purchaser agreeas that he will not allow any workmanfsl
.or materialman's liens to be filed against the above described
p;opertv or commit waste of said premisés during the term of o _ E
;jthlS contract under penalty of forfeiture hereundefi

i Sellers likewise agree that they shall‘ﬁot allow aﬁy"
%}workman's or materialman's liens to be Filed against the residenceé
é;or premises in which they have reserved a life estate, and if

;,any such lien should be filed the Purchaser may pay the Saﬁé and

X

:re061ve credit against the purchase price for the amount so paid. |

g
i - XIT. ‘ ' : ;
It is hereby acknowledged that theVSellers have a _ %
'portion of the 1978 hay crop remaining Qn.Pércel A. With regard. i
! thereto, it is hereby agreed that the Selleré ﬁay contiﬁﬁe o :
%istore said'hay on Parcel A until July 1, 19879 with the right of-"?
:ingress and eg£ess for the purpose of removing said hay from | ?
éParcel A, 7
XIIT.
It is hereby ackndwledged that'the Purchaser has

)personally inspected Parcel A and the 1mprovements situate thereonj:
iThat no representations have been made by the Sellers as to the |

condltlon of said land or 1mprovements- That no representatlons

have been made with regard to the absence or existence of noxzous‘i

weeda, and that the Purchaser accepts Parcel A with the improve—

5

;ments thereon in the condition that the same now are. K  3

XIV. . L : !
Should any controversy arise between these respective

‘parties resuiting in- litigation, the party adiudged tohbe in

g




i default by a court of

% aggreived party,

competent Jjurisdiction shall pay

in addition to all damages allowed by

. court costs and a reasonable attorney's fee.

i
1

%default,
%of this agreement.
-gsixty~day periocd then Sellers shall be entitled‘to the immediate
?pogsession of the premises,
gWill immediately deliver up possession of fhe same .
épaid by Purchaser hereundexr,

fsald lands, shall be retained by Sellers as llquldated damages for

i

breach of contract and Purchaser hereby waives and releases the

costs for any such rermanent 1mprovements.

5
H

heirs,

agreement,

Time and prompt perfocrmance of

Purchaser shall have sixty

;be deemed Sellérs’

The parties hereby respectfully bind themselves, thelr

successors,

XV.

cof Purchaser are the essence of this agreemant,

| to the Purchaser at 1875 Jeremy Drive,

If such default is not corrected within said

(60)

i Purchaser fail to make any of the payments due under this contract
ior fail to abide by any- other terms and conditions of this
then Sellers may cause to be prepared a written notice

iisetting forth therein the manner in which Purchaser is claimed ‘

Salt Lake City.,

i of said notice in which to correct the matters clalmed to be in

or to correct any other matters constituting a breach

and the Purchaser agrees that he R

or permanent improvements placed on

;Sellers from any claims or demands he may have for relmbursement of
é

exclusive remedy hereunder-

XVI.

ass;gns_and legal representatlves.i

© lg_

each and every obligation!

and should

days after. the malllng 3}

All monies’ :

Forfeiture shall not

"to be in default and said notice shall be mailed by certified mail%

Utah 84101-§




IN WITNESS WHEREOF, the parties hereto have_executed

S this agrement in triplicate the day and vear first above written.

- SELLERS: . PURCHASER:

Ecnan 0t I, 06, \O’MZ i ‘ -,% %M@/M_/

Everett M. Fuller - Tugaw ¢/

Lotk Foplo.

Leah Fullexr

STATE OF IDAHO )

3 ‘ ) ss

i County of Twin Falls )

On this day of | , 1979, before me,

L the undersigned, a Notary Public in and for sald State, Personally:

E;appeareé EVERETT.M- FULLER and LEAH FULLER, husband and wife,

known o me to be the persons whose names are subscrlbed to the

. foregoing instrument and acknowledged te me that they executed

é_the_same-

IN WITNESS WHEREOF, I have hereunto set my hand anad

s_aFflxed my official seal the day and vear in thlS certificate

:fflrst above written.

Notary Public for the State oF Idaho:;

residing at , Idaho.
f‘ :
{ STATE OF IDAHO }
s )ss
FCounty of Twin Falls )
On this day of , 1979, before me, the .

'_undersigned a Notary Publlc in and for said state, p@rsonally

appeared JOSEPH B TUGAW, known to me to be the person whose name

~10-

T VR




is subscribed to the foregoing instrument and acknowledged to me
that he executed the same.
IN WITNESS WHEREQF, T have hereunto set my hand and

affixed my official seal the day and year in this certificate

first above written.

. - Notary Public for the State of Idabhos!
residing at s Ldaho.
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