WAKLEY vs Wakisy
o 29-Gl ¢/l09/)904

Booy 8 page 523, records suid county, being the farm lands now owncd intended hereby and
contizuous to end irrigeted from ssid streém.s, all in Bennock County, Idoho.

That plaintiff Wi}.liam W. Woodland be adjudged snd decreed to hsve the use and
benefig'zggxe continuous snd uninterrupted flow of one-fourth of all the waters of Dry

Hollow end lsple Croeks and the use snd benefit of the continuous snd uninterrupted flow of
e ———— ] x

That sald water is used upon and be asppurtenant to Lot No. 3 of Section 30, Township 11 South,

Range 37 Hast Doisc Meridian, cnd N 1/2 of S.F.1/4 and N.E.1/4 of S.1.1/4 of Section 25,
Township 11 South, Rsnge ¥5 L. Doise Meridlan, Bannock County, Idsho, contsining 172,82/100
acres, less 14,75 acres doocded by spid plointiff to Estate of Illen co0d1lanid; also to 67,38 ac
adjoining laust traet deeded to plaintiff by estate of Ellen Vicodlsnd heretofore; also to 27.10
acres by deed from Henry Wakley, book 13 of deeds page 424, records of sesid Bannock County,
it being intended boreby to cover all ferming lsnds now owned by ssid plaintiff ssu irricsted
from said streans,
11111 0323 That the Tiatate of Illen Woodland be adjudpcd and decreed to have the use and
benefit of the continuous and uninterrupted flow of one-fourth of sll the wmters of Dry Hollow
_ and Maple Creaks Em% tg%gbﬂ and benefit of the tontinuous snd undntorrupted flow of one-fift
of all the waters oi‘ Stotion Creek, end the use end benefit of the continuocus and uninteriup te

- R9Q 0325 o

flow of one-sixth of all the wtors of Birch Creek flowing towards lbrsh Valley. That said

water is used upon and appuricmant to,th No. 4 of Section 30, Township 11 South, Range 37 E.
Boise Merldien, and 5,1/2 of 5.X.1/4, and S.E.1/4 of S.%.1/4, Section 25, Township 11 South,

- Range 36 Last B,M., contsininz 172.83 acres, less 127 acres convoyed to \.. W. %oodland, Henry
Wakley and .T..T.Waklcy under deeres of the Probate Court, Bsnnock County, {drhoj also to 46
acres deeded to said estste by V. W. Woodlsnd, John J, Wakley and Henry Vekley; slso to the
tract of land known as the Ellen Woodland Desert Entry situated on said Birech Creek, contain-
ing 160 scres, 81l of said lsnds being in said Bsnnock County, it being intended hercby to
cover all lands now owned by suid estote as irrigeted from said streams.

That defondant Georse Vakley be adjudged and decreed to have the use and benefit



Claim No. Claimant_ Fract, Qby Rec Acres Stream Remarks _
Phillips vs Edwards Decre Row
29-11242 Wm Phillips  1/2 1.50 75.0 Rowley Ck
29-12020 P Fergus 1/4 2.02 100.8 Rowley Ck
29-13469 K Williams 1/4 2.52 126.0 Rowley Ck
Claimed in-full

Wakley vs Wak| r
29-00321 Vaughan, etal 1/5 3.91 Station Ck
29-00326 F Winward 1/5 1.92 96.0 Station Ck
29-10461 Lazy VZ Trust 2/5 3.08 Station Ck
29-11699 P Adams 1/5 5.64 282.2 Station Ck

Decreed right(s) claimed in-full
29-13476 TJL Properties 0.065 Station Ck Recommended as BU, Priority 6/10/1904
Wakley vs Wakley, 1904.....Dry Hollow (Big Ck) and Maple Ck (Mi an
29-00317A Vaughan,etal +4 0/0 3.91 Big Ck/Maple Ck DISALLOWED-ownership not
‘proven
29-00320 Vaughan,etal 1/4 3.91 Big Ck/Maple Ck
29-10462 Lazy VZ Trust +4 1/2 1.23 Big Ck/Maple Ck Recommended as 1/2 flow **
29-11698 P Adams 1/4 564 282.2 Big Ck/Maple Ck '

Claimed in-full
29-11700 P Adams XX 0.36 2822 Unnamed Strm Beneficial Use
29-10407 TJL Properties XX 0.07 Big Ck/Maple Ck Recommended as BU, Priority
6/10/1904
Daniels vs Woodl . r
29-13103 Malad Valley Irr 3/4 6.20 LgPOU Birch Ck

Marsh Creek side (B29) users got 1/4 of the flow of Birch Creek as shown below.

Wak

vs Wakle ir

29-00322 Vaughan, etal 4/24
29-00327 Marler/Gardner 2/24

29-00328A K Williams
29-00328B P Fergus

29-00328C

29-00329 F Winward
29-11241 Wm Phillips
29-11650 TJL Properties
29-11697 P Adams

Notes:

1/24
5124
2/24
2/24
2/24
2/24
4/24
Claimed in-full

F Winward

391 1953
254 128.0
252 126.0
2.02 100.8
192 96.0
0.80 40.0
150 75.0
1.76 88.0
564 2822

Birch Ck
Birch Ck
Birch Ck
Birch Ck
Birch Ck
Birch Ck
Birch Ck
Birch Ck
Birch Ck

"™ Re; 29-10462 see Transfer #3032 Claim combines 29-317 and 29-330C (which recombines A & B)
The Decree of Davis vs Treasure only involves Birch Creek water.



BASIN 29; BIRCH CREEK WATER RIGHTS

Mapping: USGS Quad, CC-91, recognizes a perennial stream flowing East from
Section 28, T12S, R36E, named Mill Creek. Flowing into NWSW of Section 27 this
same stream is called Mill Creek. Then, at a small dam located in the center of the
NWSW of Section 27 the same stream trace continues on to the East, but, in NWSW
of Section 26 (T12S,R36E) the name changes to Birch Creek and continues on, as
such, into Basin 29. Points of diversion and points of injection are in Oneida County.

Brief History: On October 10, 1878, a Decree in Equity (Daniels vs Woodland) was
issued.  Thereby, allocating % of “... all the waters of Birch Creek,...” (no
quantitative analysis of flow is mentioned) to Daniels, et al. This % flow was (is)
diverted, at two points, in NWSW Sec. 27 T12S, R36E and ditched to flow into Basin
15 and on into Devil Creek; ultimately being held for storage in Devil Creek
Reservoir. This water right is claimed (SRBA) as 29-13103 and claims the 1878
priority date; held by Malad Valley Irrigation (MVI), in Oneida County.

The remaining % of flow to, Woodland, et al, (again, no quantitative analysis of flow
is recognized) is diverted at the same points of diversion, then injected (same legal
description as the diversion, only a few yards downstream) back into the creek
channel (Birch Creek) and carried on into Basin 29, Bannock County. Part of the
flow of Birch Creek (after the split, as above), on the Basin 29 side, is then rediverted
at SESENE Section 23, flows into a pipeline and under Interstate 15, then open flows
into Birch Creek Canal system for distribution to several users. The remaining flow
continues down the original stream channel to the valley floor and is used by other
appropriators.

The Problem: The SRBA claims, from Birch Creek on the Basin 29 side, claim a
priority date of June 9, 1904 (priority dates are not recognized by the decree so the
decree date is used as the priority date), consistent with Wakley vs Wakley Decree
(29-G1). However, Wakley vs Wakley allocates the flow (Basin 29 side) of Birch
Creek to the many appropriators and fails to recognize the Daniels vs Woodland
Decree setting the priority of Birch Creek waters. Wakley v Wakley also discusses
the allocation and distribution of the waters of others streams on the Basin 29 side.
And, again, does not recognize priority dates of those streams; therefore the priority
date is the decree date of June 9, 1904, and is appropriate.

However, those claimants of Basin 29 having rights to the waters of Birch Creek
(“...% of the waters of said Birch Creek™) and its Basin 29 tributaries, as address by
Daniels vs Woodland, fail to claim the 1878 priority date.

In theory, under the Priority Doctrine, as mandated by the Constitution of the state of
Idaho, “first in time is first in right” the appropriators (MVI) of the % flow of Birch
Creek, claiming some 6.2 cfs, could demand their right be filled in those times of
short water years leaving Basin 29 appropriators without water due to their 1904
claimed priority date.
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