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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

CIVIL CASE NUMBER: 39576

Ident. Number: A65-03S580
Date Received: 11/ 9/1988

Receipt No: X999999
Received By:
COPY FOR NOTICE OF CLAIM TO A WATER RIGHT COPY FOR
YOUR FILES ACQUIRED UNDER STATE LAW YOUR FILES
1. Name: DAVIS CATTLE CO 208-382-4892

Address: 19 WARM LAKE HWY

CASCADE ID
2. Date of Priority: APR 1,
3. Source:

4. Point of biversion:

PAYETTE RIVER, NORTH FORK

83611

1917

Trib. to: PAYETTE RIVER

Township Range Section 1/4 of 1/4 of 1/4 Lot County
14N 03E 26 NE NE 5 VALLEY
5. Description of diverting works:
DITCH & PIPELINE
6. Water is used for the following purposes:
Purpese From To C.F.S8 (or) A.F.A.
IRRIGATION 04715 10/15 0.840
7. Total Quantity Appropriated is:
0.840 C.F.S. (and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
INCIDENTAL STOCKWATERING WITH IRRIGATION.
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
14N 03E 25 NE SE IRR 7.0
A65-03580 Page 1 Date: 10/22/99%



10,

11.

12.

13.

14.

15.

Place of Use: Continued

Township Range Section

04E 31

Place of use in counties:

1/4 of 1/4 Lot Use

Section Acres

NW NW 1. IRR

Section Acres

Total Acres

VALLEY

Acres

37.0

37.0

44.0

Do you own the property listed above as place of use? YES

Other Water Rights Used:
NONE

Remarks:

ADDRESS CORRECTION 10/22/99 SB

Basis of Claim: DECREED
Case Number: 3667
Court :

Decree date: 1/21/1986

STATE OF IDAHO

Decree Plaintiff

A65-03580

Page

A & C CORP., ET AL.

vs Decree Defendant

2 Date:

10/22/99



[]

[]

[

[]

[1]

STATE OF IDAHO
IDAHO DEPARTMENT OF WATER RESOURCES

CHANGE IN ADDRESS OF NOTICE OF CLAIM RECE’VED
0CT 2 2 1999
. %Es A RE&')UR; E:,.
Water Right Number(s): TERN REqig
Claimant Name(s): Dovw Caads Co.
1. Ph ;LLM@B LA O
Old Mailing Address: B 1] By 005
(’ w0 g Br ]:c\ KR (|
New Mailing Address: \ Ci oaemwnm LREE H’l,{ﬂzll
Qascsde TH w26l
Telephone Number: c:(? (i Yy HEL - 45 ‘73_
Signature of Claimant(syr ="

Date: __/0 / r9,/27
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEHM.
Ident. Number: A65-03580
Date Received: 11,/09/1988
Receipt No: %X999999

Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: DAVIS CATTLE CO. 208-382-4892
Address: HC-71, BOX 2005
CASCADE, 1D 83611
2. Date of Priority: APR 01, 1917
3. Source: PAYETTE RIVER, NORTH FORK Trib. to: PAYETTE RIVER
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County
14N 03E 26 NE NE 5 VALLEY
5. Description of diverting works:
DITCH & PIPELINE
6. Water is used for the following purposes:
Purpose From To C.F.8 (or) A.F.A.
IRRIGATION 04/15 10/15 0.8490
7. Total Quantity Appropriated is:
0.840 c.F.8. {(and/or) A.F.A.
8. Total consumptive use is Acre Feet Per Annum.
9. Non-irrigation uses:
INCIDENTAL STOCKWATERING WITH IRRIGATION.
10. Place of Use:
Township Range Section 174 of 1/4 Lot Use hcres
14N 03E 25 NE SE IRR 7.0
Section Acres 7.0
A65-03580 Page 1 Date: 11,/09,/88

MICROFILMED
SEP 22 1992



10. Place of Use: Continued
Township Range Section 1/4 of 1/4 Lot Use
14N 04E 31 NW NW 1 IRR

Section Acres
Total Acres

11. Place of use in counties: VALLEY

12. Do you own the property listed above as place of use?

13. Other Water Rights Used:
NONE

14. Remarks:

15. Basis of Claim: DECREED
Case Number: 3667
Court H
Decree date: 1/21,/1986

STATE OF IDAHO

A & C CORP.,

Acres
37.0

37.0
44,0

YES

ET AL.

Decree Plaintiff vs

A65-03580 Page 2

Date:

Decree Defendant

11,09/88

MICROFILMED
SEP 22 1992



16. Signature(s)

{a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will recei notice in the Snake River
Basin Adjudication." (b.,) 1I/We do do not §| wigh to receive and pay
a small annual fee for monthly copies of the do t sheet.

Number of attachments:

For Organizations:
I do~golemnly swear or affirm that I am /i:gézéf-aad,géz;ﬂ/ﬁ// of

. . - s Title

= (gZEZﬁﬂ%, Cg;; . that 1I &Q/Qigned the foregoing
Organization A f’quL{;ééé¢»§

nt in the space below as ' of

Title

"
and at the state
Organization //?
foregoing document are true and correct.

d in the

Ehori;;d Agent

T and Organi;ation
Sy
e

State of Idaho )
} 88.

County of Ué?/?;gg )

. . . 7=
Subscribed and sworn (or affirmed) before me this §7 day
o

of Ao/ 19 ?f -

Notary Public

Seal .
Residing at éZﬂ*l ,)&%ﬂ
7
My Commission Expires 9%3}7@?9;/
A65-03580 Page 3 Date: 11,/09/88

MICROFILMED
SEP 22 1992



AJO749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 10/22/99

Ho. R&65-03580 ADJUDICATION CLAIM PROFILE REPORT PAGE : 1
(REGIONAL )
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
€ DAVIS CATTLE CO 0470171917 IRRIGATION 04-15 10-15 0.840 CFS
19 WARM LAKE H WY .  mmssssasee==
. CASCADE ID B3611 TOTAL DIVERSION: 0.840 CFS
(208) 382-4892
Water Source: PAYETTE RIVER, NORTH FORK Tributary to: PAYETTE RIVER Stage: DECREED
Point{s} of Diversion: T14N RO3E S26 Lot0S( MENE) VALLEY County

Place of use Legal Description for: IRRIGATIDN
NE NW SW 86

NENE NWNE SWNE SENE : NENW NWNH SWNW SENW NESW NWSW SWSW SESW : NESE NWSE SWSE SESE @

T R S :zLtAcLtAcLtAcLtAc : Lt Ackt Ac Lt Ac Lt Ac = Lt Ac Lt AcLtAc Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : SUM
14N 03E 13 - 06 : : ;32 13 40 : 91,1
14N O03E 24 - 40 22 28 40 H 3 5 40 35 41 41 302.3
14N O3E 25 : 40 K1) -] 0 21 H 29 28 179.6
14N 03E 36 : 04 : : : : 4.1
14N O4E 18 : 01 : 34 35 37 40 40 34 o1 : 224.9
14N O4E 19 : : 28 40 40 20 : 28 40 40 40 05 : 281.4
14N O4E 30 : 06 19 : 40 40 39 40 : 40 39 39 33 26 01 : 362.9
14N D4E 31 : 04 19 40 29 = 36 33 01 28 : 15 29 03 40 40 : 318.4

TOTAL ACRES 1764.7
POU County: VALLEY
Other Rights: NONE
Conditions of Approval:
c1g - THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
- NECESSARY FOR THE PEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
- ADMINISTRATION OF THE WATER RIGHTS.
Remarks: POUT THIS RIGHT 1S LIMITED TO THE IRRIGATION OF 44 ACRES WITHIN
THE PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.
USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 4831 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 65-02832, 65-02920,
65-03579, 65-03583, 65-02931, 65-07312, 45-07649, 65-04031A,
65-040318, 65-04031X, 65-02536, 65-03582.
EXP THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH POINT OF
DIVERSION DESCRIBED ABOVE:65-04031A, 65-04031B, &5-04031X%
Dates: Exam Made Date: Verified Date: Objection Filed Date:

Misc: Water District Number: &5 Field Inspection Flag:
Presumption Flag: c



ASO74PNP
No. R65-03580

IDAHO DEPARTMENT OF WATER RESOQURCES
ADJUDICATION CLAIM PROFILE REPORT
(REGIONAL}

DATE:
PAGE :

10722799
2

Date: 0972571999 User-1D: AJU10-J5 Subject: AJU10 CONDITION UPDATE
CONDITION CODE(S) C18 ADDED IF NOT ALREADY PART
OF RECORD THRU AJU1D.

Date: 10/22/1999  User-1D: SBOCK Subject: ADDRESS CORRECTION
PER CLAIMANT

10/22/99 SBOCK

SR



AJOT49NP IDAHO DEPARTMENT OF WATER RESOQURCES DATE: 10/07/99
No. R&5-03580 ADJUDICATION CLAIM PROFILE REPORT PAGE: 1
(REGIDNAL)
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
C DAVIS CATTLE CO 04/01/1917 IRRIGATION 04-15 10-15 0.840 CFs
e 71BOX 2006 . eessssssee=s
CASCADE 1D 83611 TOTAL DIVERSION: 0.840 CFs
(208) 382-4892
Water Source: PAYETTE RIVER, NORTH FORK Tributary to: PAYETTE RIVER Stage: DECREED

Point(s) of Diversion:

T14N RO3E S26 Lot05{ NENE)

Place of use Legal Description for: IRRIGATION

T
14N
14N
14N
14N
14M
14N
14N
148

R
03E
Q3E
03E
03e
04E
04E
04E
04E

NENE NWNE SWNE SENE

NE NW SW
NENW NWNW SWNW SENW NESW MNWSW SWSW SESW

$§ : Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt
13 : 06 H : 32

24 = 40 22 28 40 H 3 15 = 40

25 : 40 31 N 30 : 21 : H 29
36 = 04 : : :

18 : 01 : 36 35 37 40 40 34 -

19 : : 28 40 40 20 28 40 40 40

30 : 06 19 : 40 40 39 40 1 40 39 39 35

31 : 04 19 40 29 : 36 33 01 28 : 15 29 : Q3

POU County: VALLEY

Other Rights:

NONE

Conditions of Approval:

Remarks:

Dates:

Misc:

c18

Pou1

EXP

Exam Made Date: Verified Date:

- THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
- NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
- ADMINISTRATION OF THE WATER RIGHTS.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 44 ACRES WITHIN
THE PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

USE OF THIS RIGHT WITH THE RIGHTS LISTED BELOW IS LIMITED TOQ
THE IRRIGATION OF A COMBINED TOTAL OF 4831 ACRES IN A SINGLE
IRRIGATION SEASON. COMBINED RIGHT NOS.: 65-02832, 65-02920,
£5-03579, 65-03583, 65-02931, &65-07312, 65-07649, 65-04031A,
65-04031B, 65-04031X, 65-02536, 65-03582.

THE FOLLOWING RIGHTS ARE ALSO DIVERTED THROUGH POINT OF
DIVERSION DESCRIBED ABOVE:65-04031A, 65-04031B, 65-04031X

Objection Filed Date:

Water District Number: &5 Field Inspection Flag:

Presumption Flag: c

VALLEY County

SE

MESE NWSE SWSE SESE

Ac Lt Ac Lt Ac
13 40
35 41 41
28
m
05
26 o1
40 40

TOTAL ACRES



AJO749NP

1DAHO DEPARTMENT OF WATER RESOURCES DATE: 10/07/99
No. R65-03580 ADJUDICATION CLAIM PROFILE REPORT PAGE: 2
(REGIONAL)

Comments: Date: 0972571999 User-iD: AJU10-JS Subject: AJU10 CONDITION UPDATE
CONDITION CODE(S) C18 ADDED IF NOT ALREADY PART
OF RECORD THRU AJU10.

Audit: 10/07/99 SBOCK



STATE OF IDAHD 00:19:30

DEPARTMENT OF WATER RESOURCES 05/08/99
ADJUDICATION CLAIM VERIFICATION REPORT 240
PAGE: 15
PROFILE REPORT CLAIM MUMBER: A65-03580
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM T0 RATE VOLUME
C DAVIS CATTLE CO 04/01/1917 IRRIGATION 04-15 10-15 0.84 CFs
TOTAL DIVERSION: Q.84 CFS
Water Source: PAYETTE RIVER, MORTH FORK Tributary to: PAYETTE RIVER Stage: DECREED
Point(s} of Diversion: T14N RO3E S26 Lot0S5( NENE) VALLEY County

Pltace of use Legal Description for: IRRIGATION
NE N sW SE
NENE NWNE SWHE SENE NENW NWNW  SWNW SENW NESW NWSW SWSW SESW : NESE NWSE SWSE SESE

T R S :LtAcLtAc Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac SUM
14N 03E 25 - : : s o7 : 7.0
14N O4E 31 - : 01-37 : : : 37.0

TOTAL ACRES 44.0

PO County: VALLEY
Non-Irrigation Uses: INCIDENTAL STOCKWATERING WETH IRRIGATION.
Other Rights: NONE
Dates: Exam Made Date: Verified Date: 04/10/1985 Cbjection Filed bate:

Misc: Water District Number: 65 Field Inspection Flag:
Presumption Flag:



STATE OF IDAHOD 00:04:34
DEPARTMENT OF WATER RESOURCES 05/08/99
ADJUDICATION CLAIM VERIFICATION REPORT
PAGE: 1 226
GENERAL INFORMATION CLAIM NUMBER: A65-03580

LAST: DAVIS CATTLE CO FIRST:

ADDRESS:  HC-71 BOX 2005

CITY: CASCADE STATE: iy ZIP: 83611
PHONE NUMBER: 208-382-4892

OWNER CODE: C

FIELD EXAM REQUIRED? FIELD
DATABASE EXAMINER

VERIFECATION REQUIRED DUE TO REMARKS? N

NO REMARKS IN CLAIM

FIELD EXAMINATION INFORMATION

CONTACT PERSOM: PHONE NUMBER: ( ) -

DATE OF FIELD EXAM: _ / [/ APPOINTMENT MADE: Y(__ ) N(__ )  TIME: : AC__ ) P(__)

ACCOMPANIED BY: PHONE NUMBER: ( ) -

RELATIONSHIP TO CLAIMANT:

DIRECTIONS TO PROPERTY / NOTES:




PAGE = 2 227

PRIORITY DATE REVIEW PAGE CLAIM NUMBER: AG5-03580
A. AJ CLAIM: # A&85-03580 PRIORITY DPATE: 04-01-1917 STAGE: D
B. WR RECORD: # 65-03580 PRICRITY DATE: 04-01-1917 STAGE: D
C. CAN THE PRIORITY DATE CLAIMED BE CONFIRMED BY A DECREE OR LICENSE? Y(z“) NC__ )
D. HAS THERE BEEN A LATER COURT DECREE OF THE WATER RIGHT(S) FROM THIS WATER SOURCE? Y(__) N(_;Z’
E. 1S THERE ANY INDICATION THAT THERE HAS BEEN A FIVE YEAR PERIOD OF CONTINUOUS NONUSE? K
(IF YES, DESCRIBE BELOW) YO__ ) N(F N

F. [IF THIS CLAIM IS BASED ON A PERMIT, WHERE IS THE PERMIT IN THE LICENSING PROCESS?

PROOF OF BENEFICIAL USE SUBMITTED N/AC_L ) Y(___ 3 NC___}
FIELD EXAM COMPLETED NARC_ LY YO 2 N(__)
FIELD EXAM SENT TO STATE OFFICE NAAC_ 1) YO ) N(__ )
LICENSE ISSUED NFAC__ ) Y(___3 N(_

* IF THE PERMIT WILL NOT BE LICENSED PRIOR TO THE DIRECTOR’S REPORT,
USE CONDITION CODE AO1 AND RECOMMEND AS PERMITTED.

G. 1IF THIS CLAIM IS BASED ON BENEFICIAL USE, IS ADDITIONAL EVIDENCE 3
OF THE PRIORITY DATE REQUIRED? N/AC N )

YO__ ) N

* FOR CLAIMS BASED ON BENEFICIAL USE, DESCRIBE THE EVIDENCE OF PRIORITY SUBMITTED,
INCLUDING THE AMALYSIS OF THE EVIDENCE.

<z

H. 1S THE STAGE OF THE CLAIM CODED CORRECTLY? Yy NC__ D)

NOTES:

RECOMMENDED PRIORITY DATE:
04-01-1117

REVIEWED BY ‘5%) DATE %\Q\q Q




PAGE: 3 228

POINT OF DIVERSION REVIEW SHEET CLAIM NUMBER: A65-03580
A. AJ CLAIM POINT OF DIVERSION AND SOURCE:
POD
RIGHT TWP. RGE. SEC. /6 W4 /4 LOT  FLAG COUNTY DIVERSION NAME DIVERSION NUMBER
AS5-03580 14N O3E 26 NE NE 5 VALLEY
OTHER AJ CLAIMS WITH SAME AJ POD WR RECORDS IN SAME 40 ACRE TRACT
A PREFIX R PREFIX
A65-02232 NONE 65-02927A
AB5-02718A 65-029278
A65-02338X 65-04031A
A65-04031A 65-040318
A65-040318 65-04031X
AGS-04031X 65-13619
AB5-12096 T65-02927A
T65-029278
SOURCE: PAYETTE RIVER, NORTH FORK TRIB: PAYETTE RIVER
B. WR POINT OF DIVERSION AND SOQURCE:
POD
RIGHT TWP. RGE. SEC. 14 14 /4 LOT  FLAG COUNTY DIVERSION NAME DIVERSION NUMBER
65-03580 94N D3E 26 NE NE 5 VALLEY
OTHER WR RECORDS WITH SAME WR POD AJ CLAIMS IN SAME 40 ACRE TRACT
A PREFIX R PREFIX
65-02927A A65-02232 NONE
65-029278 AGS-02338A
65-04031A A65-02338X
65-04031B AG5-04031A
65-04031X A65-04031B
63-13619 A65-046031X
T653-02927A A65-12096
T65-029278
SOURCE: PAYETTE RIVER, MORTH FORK TRIB: PAYETTE RIVER

C. IS THE CLAIMED POD WITHIN THE SAME 40 ACRE TRACT THAT IS DESCRIBED IN THE WATER RIGHT FILE? N/A(__ ) Y(ﬁ}g} N(__)

* IF NO, AND IF THE CRANGE IS VERIFIED AS AN ACCOMPLISHED CHANGE IN POD, DESCRIBE THE INJURY
ANALYSIS PERFORMED AND ENTER FLAG “C" WITH THE APPROPRIATE EXPLANATORY CODE.

B. CAN THE CLAIMED POD BE VERIFIED USING THE WATER RIGHT FILE OR GPS DATA? N/ ) Y(_% N(__ )
E. SHOULD THE CLAIMED POD BE VERIFIED BY FIELD EXAM? Y(__) Nﬁz



PAGE : 4 229
POINT OF DIVERSION REVIEW SHEET CONTINUED CLAIM NUMBER: A&5-03530

F. IS THE CLAIMED SOURCE THE SAME AS DESCRIBED IN THE WATER RIGHT FILE? N/AC__ ) \"&_) N(__ )

* IF NO, AND IF THE CHANGE IS VERIFIED AS AN ACCOMPLISHED CHANGE IN SOURCE, DESCRIBE THE INJURY
ANALYSIS PERFORMED AND ENTER FLAG "C" WITH THE APPROPRIATE EXPLANATORY CODE.

G. CAN THE CLAIMED SOURCE BE VERIFIED USING THE WATER RIGHT FILE? \’(B) N(__ )
H. SHOULD THE CLAIMED SOURCE BE VERIFIED BY FIELD EXAM? Yi___) N(b
I. HOW WAS THE POD AND SOURCE VERIFIED?

LICENSING FIELD EXAM (DATE OF FIELD EXAM ) \/9(_}5.)-’3’ YO__ YN D)

AJ FIELD EXAM (DATE OF FIELD EXAM NAME OF EXAMINER Y OY(__ 3y N(__ )

OTHER (DESCRIBE IN NOTES BELOW)

RECOMMENDED POINT(S) OF DIVERSION AND SOURCE: CHECK HERE 1F RECOMMENDED AS CLAIMED €5 )

FOD
TWP. RGE. SEC. 174 1/4 174 LOT FLAG COUNTY DIVERSION NAME DIVERSION NBR
14N 03E 26 NE NE 5 VALLEY
SOURCE: PAYETTE RIVER, NORTH FORK TRIB: PAYETTE RIVER

REVIEWED BY: %% DATE: %\ 1\?%

SYSTEM DESCRIPTION: DESCRIBED BELOW (__ ), SEE LICENSE FILE (__ ), OR SEE ATTACHMENT (__ )




PAGE:

PLACE OF USE REVIEW SHEET

5

230
CLAIM NUMBER: A&5-03580

A. ROOT WATER RIGHT KUMBERS: AB5-03580
B. POU LISTING
A WR LANDSAT FIELD RECOMM.

TWP RNG SEC 174 1/4 LOT NAME #/ACRES #/ACRES DATA EXAN. ACRES
14N 03E 25 NE  SE DAVIS CATTLE CO A65-03580 s 7.0 &5-03580 7 7.0
14N 04E 31 NN  NW 1 DAVIS CATTLE co A65-03580 s 37.0 65-03580 / 37.0 18.¢

NW N DAVIS, TOM J. 65-12202 7 40.0

NW  NW 1 DAVIS, TOM J. 65-07312 / 15.0

NW W 1 DAVIS, TOM J. 65-07649 f 15.0

NW  NW 1 DAVIS CATTLE CO 65-13019 / 33.7

ADDITIONAL POU FOUND
TOTAL ACRES AS5-03580 44.00 44,00

POU COUNTY: VALLEY

C. 1S WATER USAGE FOUND IN TRACTS OTHER THAN THOSE CLAIMED?

* IF YES, ARE THESE TRACTS LISTED ABOVE (__ ), OR ARE THEY LISTED ON AN ATTACHED SHEET ¢{__ )

NO CLAIMS FOUND WITH SAME POU AND IRRIGATION USAGE

NO RIGHTS WITH SAME POU BUT NOT USED FOR IRRIGATION

D. ARE OTHER WATER RIGHTS USED FOR THE SAME PURPOSE?

LIST OF ALL REIGHTS WITH A SAME POU AND IRRIGATION USAGE

* IF YES, COMPLETE OVERLAP REVIEW:

OTHER RIGHTS LISTED IN CLAIM: NONE

18.00 l_\k.\

en———————

YO N(%

Y¢_) N(_%

E. 1S THE CLAIMED POU THE SAME AS DESCRIBED IN THE WATER RIGHT FILE?

* IF NO, AND 1F THE CHANGE 1% VERIFIED AS AN ACCOMPLISHED CHANGE IN POU, DESCRIBE THE INJURY
ANALYSIS PERFORMED AND ENTER FLAG "C" WITH THE APPROPRIATE EXPLANATORY CODE.

F. CAN THE CLAIMED POU BE VERIFIED USING THE WATER RIGHT FILE AND AVAILABLE AERIAL PHOTOS?

wrae_ v v

N/AC__ ) Y&} NC___)



PAGE: & 231
PLACE OF USE REVIEW SHEET CONTINUED CLAIM NUMBER: A65-03530

G. SHOULD THE CLAIMED POU BE VERIFIED BY FIELD EXAM? Y(__) N(%

H. IS THERE ANY INDICATION THAT THERE HAS BEEN A FIVE YEAR PERIOD OF CONTINUOUS NONUSE OF THIS
RIGHT, OR ANY PORTION OF THIS RIGHY? Y(__ ) N(__)

CHECK DOCUMENTS USED TO VERIFY POU: ( ) ORTHOPHOTOQUAD, IDWR NO. ; € ) TOPOGRAFHIC QUAD, IDWR NO.

{ ) NAPP, IDWR NO. + { ) ASCS PHOTO; ( ) OTHER

LY

NOTES:

RECOMMENDATIONS 2 .
TOTAL ACRES: ‘\k\ N/AC_ )

REVIEWED BY: ® DATE: %\1\01(—:);




PAGE : 7 232
PURPOSE OF USE, PERIOD OF USE, DIVERSION RATE AND DIVERSION VOLUME REVIEW SHEET CLAIM NUMBER: A65-03580

A. AJ CLAIMED USES:

PURPOSE OF USE PERIOD OF USE (MONTH/DAY) DI¥. RATE FOR EACH USE DIV. VOL. FOR EACH USE
A65-03580 IRRIGATION FROM 04-15 TO 10-15 0.840 CFs
TOTAL DIVERSION RATE/VOLUME 0.840 CFS

B. WR RECORDED USES:

PURPOSE OF USE PERIOD OF USE (MONTH/DAY) DIV. RATE FOR EACH USE  DIV. VOL. FOR EACH USE
65-03580  IRRIGATION FROM D4-15 TO 10-15 0.840 CFS
TOTAL DIVERSION RATE/VOLUME 0.840 CFS
C. DOES THE CLAIMED PURPOSE OF USE CORRECTLY DESCRIBE THE WATER USE? YOAL) N )
D. 1S THE CLAIMED PURPOSE OF USE THE SAME AS DESCRIBED IN THE WATER RIGHT FILE? N/AC__ ) Y(i) N(__ )

* IF NO, AND IF THE ACTUAL WATER USE IS VERIFIED AS AN ACCOMPLISHED CHANGE IN PURPOSE OF USE, DESCRIBE
THE INJURY ANALYSIS PERFORMED AND ENTER FLAG "C® WITH THE APPROPRIATE EXPLANATORY CODE.

E. SHOULD THE CLAIMED PURPOSE OF USE BE VERIFIED BY FIELD EXAM? Y(, ) N(__E)S
F. DOES THE CLAIMED PERIOD OF USE CONFORM TO 1DWR STANDARDS? Y(_: ;';) N__ )

~
G. SHOULD THE PERIOD OF USE BE RECOMMENDED TC IDWR STANDARDS? YO Y N(_ D)

* IF THE RECOMMENDED PERIOD OF USE IS DIFFERENT THAN IDWR STANDARDS, EXPLAIN IN NOTES BELOW. X

H. IS THE CLAIMED OIVERSION RATE FOR EACK USE THE SAME AS DESCRIBED IN THE WATER RIGHT FILE? N/AC__) Y(_Q\ N(__ )
* IF NO, DESCRIBE IN NOTES BELOW HOW THE RECOMMENDED DIVERSION RATE FOR EACH USE WAS DETERMINED.

I. SHOULD THE CLAIMED DIVERSION RATE FOR EACH USE BE VERIFIED BY FIELD EXAM? N/AC__ ) Y(__ ) N{%

J. IS THE CLAIMED DIVERSION VOLUME FOR EACH USE THE SAME AS DESCRIBED IN THE WATER RIGHT FILE? N/A(_R’ YO ) N(__ )
* IF NO, DESCRIBE IN NOTES BELOW HOW THE RECOMMENDED DIVERSION VOLUME FOR EACH USE WAS DETERMINED.

K. SHOULD THE CLAIMED DIVERSION VOLUME FOR EACH USE BE VERFFIED BY FIELD EXAM? NfA(_.i') YC_ ) N(__



PAGE: 8 233
PURPOSE OF USE, PERIOD OF USE, DIVERSION RATE AND DIVERSION VOLUME REVIEW SHEET CONTINUED CLAIM NUMBER: AS&5-03580

NOTES:




PAGE:
DIVERSION AMOUNT REVIEW SHEET

g

234
CLAIM NUMBER: A&5-03580

AJ CLAIM TOTAL DIVERSION RATE: 0.840 CFs
WR ROOT RIGHT TOTAL DIVERSION RATE: 0.840 CFs
A. IS THE CLAIMED TOTAL DIVERSION RATE THE SAME AS DESCRIBED IN THE WATER RIGHT FILE? N/AC__ ) Y&) R(__)
B. CAN THE CLAIMED TOTAL DIVERSION RATE BE VERIFIED USING THE WATER RIGHT FILE? NAAC D Y(__ Y N(__ )
* ALL CLAIMS BASED ON BEMEFICIAL USE (INCLUDING POSTED NOTICES AND STATUTORY CLAIMS)
REQUIRE A FLOW MEASUREMENT.
C. 1S THERE ANY INDICATION THAT THERE HAS BEEN A FIVE YEAR PERIOD OF CONTINUOUS NONUSE £>$\
OF THIS RIGHT, OR ANY PORTION OF THE DIVERSION RATE? Y(__) N_&
* IF AN AMOUNT SMALLER THAN THE ORIGINAL DIVERSION RATE IS CLAIMED AND A FIELD EXAM
IS NOT REQUIRED, EXPLAIN IN NOTES.
D. SHOULD THE CLAIMED DIVERSION RATE BE VERIFIED BY FIELD EXAM? YO N 3
E. FLOW MEASUREMENT
MEASUREMENT METHOD , SEE ATTACHED CALCULATIONS.
F. RATE/VOLUME CALCULATIONS: {IRRIGATION)

1a.

IRRIGATION RAT ﬂ;
ACRES x 0.02 CFS/ACRE = CFS

(Taken from pou review)
1S A DIVERSION RATE PER ACRE GREATER THAN 0.02 CFS/ACRE CLAIMED? Y(_ ) J;?E;)
IF YES, IS AN ADDITIONAL WATER USE FORM FILED AND ATTACHED? Y(___) N¢ )

FRRIGATION DIVERSION VOLUME

CLAIMED DIVERSICN VOLUME = AF/A
ACRES x DIVERSION VOL. AF/A FOR AREA =
TOTAL DIVERSION VOLUME AF/A

IRRIGATION CONSUMPTIVE USE

CLAIMED CONSUMPTIVE USE = AF/A
ACRES x CONSUMPTIVE VOL. AF/A FOR AREA =
TOTAL CONSUMPTIVE USE AF/A

CALCULATIONS FOR USES OTHER THAN IRRIGATION: SEE BELOW (__ ) OR SEE ATTACHMENT (___)

1b. CALCULATIONS



PAGE: 10 235
DIVERSION AMOUNT REVIEW SHEET COMTIMUED CLAIM NUMBER: A&5-03580

NOTES; MMMM_\QQM&
_ONogmase¥ Come oaee Vooenw Me. Shem oS

ars Q&z\'\'ﬁ: CS\C)..\M oS~ OQQE&!\’Q) ]4——\(

WR RECORD CONDITIONS/REMARKS:



PAGE: 1"
RECOMMENDATIONS REVIEW SHEET

236
CLAIM KUMBER: A65-03580

RECOMMENDATIONS: CHECK HERE IF RECOMMENDED AS CLAIMED (___)

REC.
PURPOSE OF USE

IRRIGATION

TOTAL FOR THIS RIGHT

REC. PERIOD
FROM T0
04-15 10-15

REC. DIV
RATE CFS$

DATABASE EXAMINER
0.840

0.840

NON-IRRIGATION USES CLAIMED: INCIDENTAL STOCKWATERING WITH IRRIGATION.

MON-IRRIGATION USES RECOMMENDED:

CHECK HERE IF RECOMMENDED AS CLAIMED (_ )

REC. DIV REC. CONS,
VOL. AF/A USE
DATABASE EXAMINER DATABASE EXAMINER
0.0
0.0

REVIEWED BY:

DATE:

FLAG:

STANDARD CONDITIONS (CODE):

STANDARD REMARKS (CODE):

EXPLANATORY CONDITIONS (CODE):

EXPLANATORY REMARKS (CODE):

EFY o

COD



PAGE: 12
BASIS OF CLAIM REVIEW SHEET
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CLAIM NUMBER: A65-03580

A. CHECK ONLY THE FOLLOWING THAT APPLY:

ACCEPTED NEEDS
AS CLAIMED REVIEW
OUNERSKIP ) ¢}
FORFEIT/ABANDON ) «
ADDITIONAL DIV. AMOUNT [ G [
N
B.  SPLIT WATER RIGHT REVIEW \
ROOY WATER RIGHT NUMBER: &5-03580
DATAEASE EXAMINER
TOTAL DIVERSION RATE OF WR SPLITS 0.840 CFS
SPLITS:
OLD RIGHT CURRENT DIVERSTION CURRENT MR% "R" DIV. WR RIGHT DIVERSION
NUMBERS CLAIM NUMBERS RATE CLAIM NUM. RATE RUMBERS RATE
- AG5-03580 0.840 - 65-03580 0.840
TOTAL CFS 0.840 0.840
DIVERSION RATE REVIEW FIELD
OATABASE EXAMINER
DO THE SUM CFS RATE OF THE SPLITS EQUAL THE ROOT RIGHT CFS RATE? (Y/N} Y YO__ ) N D

IF NO, IS THE WRITTEN REVIEW DESCRIBED BELOW (__ ) OR SEE ATTACHMENT (__ )7

NOTES:

AUTHENTICATION:

SIGNATURE: %Ej___z’ DATE: % 1\(—}\ c:{

NAME OF FIELD EXAMINER: TITLE:




PAGE: 13
LIST OF MAPS USED AND ATTACHMENTS

233

CLAIM NUMBER: A&5-03580

MAPS AND AERIAL PHOTOGRAPHS USEP TO REVIEW THIS NOTICE OF CLAIM TO A WATER RIGHT

COPY INCLUDED

TYPE OF MAP OR PHOTOGRAPH (CHECK IF USED) IF USED, SUPPLY APPROPRIATE DATE AND OTHER INFORMATION M FILE?

¢ ) ORTHOPHOTOQUAD DATE OF PHOTQ IDWR ID NO. Y(__ )N )
¢ ) TOPOGRAPHIC DATE FIELD CHECKED IDWR ID NO. Y(__ 3 N(__)
¢ ) NAPP DATE OF PHOTO IDMR 1D NO. Y(__ 2 NC_ )
{ ) ASCS AERIAL PHOTO DATE OF PHOTO Y¢__ 3 N¢__ )
( ) ASCS COLOR SLIDE DATE OF PHOTO Y(__ ) N(__ )
{ ) BLM OR USFS AERIAL PHGTO DATE OF PHOTQ YO ) NE__ )
¢ ) TOWNSHIP SURVEY (GOVERNMENT PLAT) DATE OF SURVEY YO )N
{ ) SCS SOIL SURVEY MAP DATE 1SSUED YO ) N(__ )
{ ) SUBDIVISION PLAT MAP DATE OF MAP YO__ YN D)
(A OTHER__{ q&b&@ DATE ?\’Z, 149 YWSIN )
{ ) OTHER DATE YO 3 M)
{ ) OTHER DATE YO 3 NC__ )

NO. OF

LIST OF ATTACHMENTS (CHECK IF ATTACHED)

(
(

)
)

LICENSING FIELD EXAM

WATER RIGHT LICENSE

1DWR APPROVED TRANSFE#
SYSTEM DESCRIPTION
PHOTOGRAPHS

SPLIT RIGHT REVIEW

HUBBLE AMALYSIS

CONVEYANCE LOSS AMNALYSIS

FLOW MEASUREMENT CALCULATIONS

OTHER

OTHER

IF ATTACHED, SUPPLY APPROPRIATE INFORMATION PAGES

DATE OF FIELD EXAM

NOTES

DATE LICENSE SIGNED

DATE TRANSFER APFROVED

DATE DRAWN

DATE(S) PHOTOS TAKEN

DATE REVIEW COMPLETED

DATE ANALYSIS COMPLETED

DATE ANALYSIS COMPLETED

DATE SYSTEM MEASURED

DATE

DATE




STATE OF IDAHD 00:04:34

DEPARTMENT OF WATER RESOURCES 05/08/99
ADJUDICATION CLAIM VERIFICATION REPORT
PAGE: 14 239
QUICKLOOK INFORMATION CLAIM NUMBER: A65-03580
WR ELEMENT DATA CORRESPONDENCE FIELD EXAM CHANGE ELEMENT COMPLETED COMPLETED VERIFIED
DISCREPANCY  SENT/RECEIVED BY WHOM/DATE CLAIM DOCUMENTED REVIEW DATA ERTRY DATE
Y/N BY WHOM/DATE Y/N HON/DATE WH ATE WROM/DATE WHOM/DATE
bﬂ—u& e
PRIORITY DATE \ g_lﬁci

POINT OF DIV

Ll

SOURCE

/)

PLACE OF USE

DIV. AMOUNT
CFS/VOLUME

CONSUMPTIVE USE

PURPOSES OQF USE

PERIOD OF USE

[ |/

|/

NI
R
[
[
\

BASIS OF CLAIM

\
/

REMARKS

/ﬁ""‘“‘*"/ﬁ\\//_c

BARCODE UPDATED
WHOM/DATE




P g From the desk of |
DONALD VANCE SHAFF

o 725/63
BCISS RS RECOMMEATED

5. 969 atF1va7s oF Citeenptr
ETL2, ’

T Y/ Y/
"’/ EC 720D ‘
L,f STV , DC) na




- June 22, 1984

Mr. Terry L. Uhling

T “Nelson, Rosholt, Robertson, Tolman '

and Tucker

'P,0, Box. 1906 = .
- Twin Fells, 10 83301

Ret Peyette River Hatermaster
"anear Mr,. Uhiing.u,”

A watermaster has regulated diversions on the Payette River and its major trib- :

utaries of the North Fork, Middle Fork and South Fork of the Payette River in
only one year, as far back as at least 1976.: - = :

: a'In 1977 under the authority of Idaho Code Section 42 602-A end appropriate ‘order of
“the district court, 2 water district No. 65 was formed for the Payette River and .
~.its tributaries. -A watermaster was elected by the waterusers and was appointed by -

the. Director of the Department. The waterusers requested the watermaster commence -

~ his duties on May 12, 1977. The. watermaster's report for 1977 shows the diversions !3 f?
‘were last regulated on September SOth.-_ I , P , o R

This information does not mean other streams in the Payette River Drainage Basin

‘have not had watermesters. Many smaller streams tributary to the main river and .

* - the three major forks had prior to 1977 and consistently afterward have had active

- water districts with watermasters appointed. . These water. districts are ‘now desig-_

nated by an alphabetic suffix to the number 65, eg, 65K. :

The documents and reports relative to Water Distriot No. 65 are availeble for in-

~ spection in the Boise office of this Department. - Copies -of - these documents and

all or parts of the reports are availeble upon request. :

Regards,

3_Dona1d V. Shaff .
_Ajudication Unit Leader e

DS/pma.e'-:

 CC: P, Nassier



ROBERT |, TROXELL

JESS B. HAWLEY, JR.
JOHN T. HAWLEY, PA.
THOMAE A, MILLER

M, NEAL NEWHOUSE
CRAIG L. MEADOWS
JOSEPH 0. McCOLLUM, JR.
WaAYNE B. SLAUGHTER, JR.
GARY D, BABBITT, RA,

P CRAIG STORTI

MERLYM W, CLARK
RICHARD F, GOODSON, RA,.
CARL W. HARDER

PHILLIP M, BARBER
DONALD E. KNICKREHM
ECWIN ¥, APEL, JR.
EUGENE A.RITTI

KAREN L, LANSING
RICHARD G. SMITH

JOHN & KURTZ, JR,

LINDA L. HOLODEMAM
BRENT F. LLOYD

SOHN McGOWM, JR.
ALBERT P. BARKER

VOHN T, HAWLEY, JR.

DON A, OLOWINEKI

>, CHARLES HEPWORTH
NICHOLAS G. MILLER
RONALD E, BUSH

Mr. Donald V.

o &

HAawLEY TROXELL ENNIS & HAWLEY T
ATTORNEYS AND COUNSELORS (16 - 1882)

A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

ONE CAPITAL CENTER
POST QFFICE BOX 1617
BRISE, IDAHC 83701

April 17, 1984 TELEPHONE

(208) 344-6000

Shaff

Adjudication Unit Leader

State of Idaho

Department of Water Resources

Western Region

450 West State Street

Boise,

Dear Don:

cage.

83720
Payette River Adjudication ﬁ)@ﬁﬁ'ﬁ?ﬁ@t

Thank you once again for being so helpful with this
We received a copy of the Findings of Fact, Conclusions of

. Law and Order and the three volume Proposed Finding of Water
$§ Rights in the Payette River Drainage Basin which we will return
ﬁ;y to you in a short period of time. 1If we intend to keep the three
" volumes longer than a week, I will give you a call to see what
can be arranged.

5CS/se

Again my thanks.

Sincerely yours,

S (- %\\9&5

SUSAN C. SAHLBERG
Paralegal

APR1 8 1984

Department of Water Resources
Western Regional Oifice
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ROBERT |. TROXELL

JESS B, HAWLEY, JR,
JOHN T. HAWLEY, P A,
THOMAS A, MILLEf

M. NEAL HEWHOUSE
CRAIG L. MEADOWS
JOSERR . McCOLLUM, JR.
WAYNE B, SLAUSHTER, UR.
GARY O, dABAITT, P.A.

P CRAIG STORTI

MERLYMN w. CLARK
RICHARD F. GOODSON, RA.
CARL w. HARDER

PHILLIP M. BARBER
DONALD E£. RNITKREHM
EDWIN v, APEL, JR.
HAREN L. LANSING
EUGENE A. RITTY

RICHARD G. SMITH

JOHM F RUBRTZ, JA,

P. MARK THOMPSON
LINDA L, HOLDEMAN
'BRENT F. LLOYD

JOHM MzGOWN, JR,
ALBERT P BARKER

JOHM T. HAWLEY, JR,

DOM A, OLOWINSK(
J.CHARLES HEPWORTH
NICHQLAS G, MILLER
RONALD E. BUSH

Mr. Donald V. Shaff

ATTORNEYS AND COUNBELQORS

A PARTNEREHIP INCLURING PROFESSIONAL CORPORATIONS

‘December 2, 1983

Adjudication Unit Leader

State of Idaho
Department of Water
Western Region

Resources

450 West State Street

Boise, Idahoe 83720
Re:

Dear Don:

Pursuant to your letter of November 30,

HawLey TROXELL ENNIS 3 HawlLEY

FALL 8, ENNIS
(19161982

ONE CAPITAL CENTER
POST OFFICE BOX 1617
BOISE, IDAHO 83701

TELEPHONE
(208} 344-8000

Tom Davis/Payette River Adjudication

1983, please

find enclosed a check from Hawley Troxell Ennis & Hawley in the

amount of $40.95.
‘Department of Water

of $36.30 {copy attached)

Rescources on November 23,

This check plus the check I left at the

1983 in the amount
should bring our account up to date.

We appreciate your helping us acquire the proper files

and will contact you if we need anythlng in the future.
you agaln.“{“,__md_wﬂ N i " o

Thank

5TATE OF IDAHC

Department of Water Resources

N?

32514

e/ -
Boise, Tdaho, , 1885
. %kan»iMﬁg — o -
R%%EI,Y%ED S EPRIN u_fx] ipxend . Cooongsn  of e gD T N
L A DS s i. N DOLLARS :
3
- i ]
FOR i
__________ N e W V- = T HQ!C‘&

_ﬁm§§$gﬁdatmfiikwvlﬁ”




HAWLEY TROXELL ENNIS & HAWLEY

ROBERT I, TROXELL FAUL B, ENNIS
JESS B. HAWLEY, JR. (1ora-1p82}
DOEN T HALEY B ATTORNEYS AND COUNSELDRS

THOMAS A, MILLER A PARTNERSHIP INGLUDING PROFESSIONAL CORPORATIONS

M, NEAL NEWHOQUSE
CRAIG L, MEAROWS
JOSEPH D. McCOLLUM, JA.
WAYME B. SLAUGKTER, JR,
GARY D, BABBITT, P.A.

R CRAIG STORTI

MERLYN W. OLARK ONE CAPITAL CENTER
RICHARD F, GOODSON, RA, 5

CARL W. HARDER POST OFFICE BOX I&I7
PHILLIF M. BARBER BOQISE, IDAHC B37C

DONALD E, KNICKREHM
EDWIN V. APEL, JR. —_—
HKAREN L. LANSING

BN A R December 2, 1983 TELEMHONE
JOHN F. KURTZ, JR. (208) 344-8000

P, MARK THOMPSOMN
LINDA L, HOLDEMAN
BRENT F. LLOYD

JOHN MGOWN, JR.
ALBERT P. BARKER
JOHHN T, HAWLEY, JR,
CON A, OLOWINSKI
J.CHARLES HEPWRQRTH
NICHOLAS G. MILLER
RONALD E. BUSH

Mr. Donald V. Shaff
Adjudication Unit Leader
State of Idaho

Department of Water Resources
Western Region

450 West State Street

Boise, Idaho 83720

Re: Tom Davis/Payette River Adjudication
Dear Don:

Pursuant to your letter of November 30, 1983, please
find enclosed a check from Hawley Troxell Ennis & Hawley in the
amount of $40.95. This check plus the check I left at the
Department of Water Resources on November 23, 1983 in the amount
of §36.30 (copy attached) should bring our account up to date.

We appreciate your helping us acquire the proper files
and will contact you if we need anything in the future. Thank
you again.

Sincerely,

e CS00

SUSAN C., SAHLBERG
Paralegal

BCS/se
Enclosures

Tz
’,.
L

ol

Dapartminy o

Vestorn icogional Gifize
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To THE ORDER OF
JETACH AND RETAIN FOR YOUR RECORDS

CHRCK AMOUNYT

CK GA~4 TR
HAWLEY, TROXELL, ENNIS & HAWLEY
Boise, Idaho 83702
DATE INVOICE AMOUNT
COPIRg 926
HAWLEY, TROXELL, ENNIS & HAWLEY 24
ATTORNEYS AND COUNSELORS
ONE CAPITAL CENTER DRAWER X 3201
999 MAIN STREET ‘ 19
BOISE, IDAHO B3702 NGOV, 18 83—
w 3.5
.Y, Dollars § :
- 1 HAWLEY, TROXELL, ENNIS & HAWLEY
DEFT. OF WATER RBSOURCELS COST ADVANCE
TO
THE ORDER
oF ) . .
/}ir{ s f . ! s
N
FIRST SECURITY BANK of Idaho, N.A. /oNGN. NEGO WIABEE
BOISE OFFICE BOISE, IDAHO i s
'~~_‘._—.-:-ix"1. \._,g_i\::.l C:,;_.\-._&-\:_:K\' N \‘*}}""ﬁ R .

o030 L N hEeLAO00OBLEODI OL708 L5

STATE OF IDAHO N? 3279 3

Department of Water Resources

Boise, Idaho, %ﬁ) . A3 19 .53

" D%@%; Ervd sl 1S
{ d Y and (00 S ___-Q——”""x DOLLARS

! 3001 w26
FOM . y o WEYZ
ALY T 8 Aol 30
(‘,Bﬂbéh:%l’ 3
L lwiton) s
$ J/Lwda, qubg
TOTAL - - - § —




:} fNovember 30

1983

-,-"Hawley, Troxel ‘Ennls & Hawley
P.O.. Box 1617

?”jaolse, D, 83701

‘Attn- Susan‘Sahlberg P

. iRE:‘ Tom Dav1s Objectxon

. on November 23,

'Ef

TOTAL

Payette vaer Adjudzcation

"'Dear Ms. Sahlbérg*

14 Microfalm copxea of Permit 14529
210 Microfilm copies 'of Permit: 16042
... 26 Photocopies of 65-4031 .. .-

. 115 . ‘Photocopies of 65-2338-

 ¥_ uState Offlce Water Rgght Files S

‘iﬁ géi€;‘4tH'

Descrigtlon ;

Sgaj Photocopies of 65*2232

Adjudxcatlon Claxm Files ;fii'“

DeBcrlptlon

;Photocoples of 65 4031X
. Photocopies of 65~ 403;A
‘*;PthOcOpféSﬂof”65~4OBIB
Photocopies of 65~3581 '

Fee/CoEz
,'50¢ R

. 50¢Lj.

25¢

P

”.;, ﬁ
;_*25¢
stéz
t25¢
288

-You plcked up: GOPLBS of materlals from varlous watar rlght fllas' -
‘1983, .that carry a service charge as deta1led
oL belleve we prevxouSIy discussed these charges.,;

. Sub Total

C-5.008 0

6.50

L28.75
22.00

Sub Total

1,00 .

CLIs

l ooiifﬁi..'

ol W R WA s

of 6
of.
of

Photocopies” of §5~3580 .
' Photocopies
Photocopies,
.. Photocopies

65+2338A
65-2338X
65~ -2237°

'i-25¢-1f'
sl

LA

,?g?ﬁtiéfi;‘fﬁrij

o .e500
ﬁ@-75_ -

- SR O
25¢ 175 -



S Ms. Saﬁibefg f- : :_f?-;: ”3lH2_1ﬁ77f{ ,*'  "¢Novembe: 30i i9&3'

*The;qﬁAhEitﬁ”of thé1itemé‘Qasfthbulatéd'frqmﬁﬁémdryﬁrather thanm*'

...of exact‘cqunt,béfore_you‘ret:ievea_the materialauv If~xou;concurjn'
' with the.amounts, pleaseftender‘payment:from;yourﬂfith!s,truat,;i*

‘accounty: Thank you. If-you-nded

‘Regards, -

ponald v.'shaff -t

more servi¢és offthe Department,

]

please contact me. .

* adjudicatlon Unit Leader .




. November 17, 1983

-;gTerry T Uhllng ' : R - _
- Elam, Burke, Evans, Boyd & Kcontz T IR AL TS
P.O. Box 1559 R e L B

',_Boxse, ‘ID 83701

.}RE' Davzs Ob]ectlon - C1v1l No. 3667'
'"*Dear Terry‘ o o

;;Your request for hlstorlcal 1nformatlon on Cascade Dam has. bepn
“forwarded to me. I have enclosed coples of materials:. from
various sources, 1nclud1ng the water right file for the present
_ Cascade Dam, that may be of some value to you.‘ You - may already‘
have some of these materlals.- o o,

,Some of the holes. could probably be fllled by contactlng the -
U.S. Bureau of . Reclamation, Snake River Projects. Offlce on -
Broadway Avenue for further details on the inundation of the old
dam gite by the present reservoir pool. The only other sugges-
tion. for prznted sources of information is a search of back - =
1ssues at the: approprlate dates of the Valley County newspaper(s). o

-Regards,

" Ponald"V. Shaff

©.. Adjudication Unit Leader .

 "DVs/cjk,;'



¥ [

o

CONVERSATION MEMORANDUM DATE Z/z. ?/65.
FILE_Dawvs LB

NAME OF PARTY 75 o D yys
EMPLOYEE D), S pyarr

RE: g’gg._!éAZ_'gQ ée_ggi—)éé‘

¥ EARC REL.
LOOSELY THE (ADD IRRIGATED FROM THE RIVER A%

SHOBID __OA) OO AERIAL_PHOTOS s, THE (20D

=C = o= en. FralvNG.

Heven _yuaT wenew [ spvised Dids ridT A

I\ L [ [l

R AMEMN e pec,

70 CORRECT  THE. DMTER TIGHTS . LAUS AN _HE

CWOVLD CoME 200T0 THE OFFICE FOR A=s/<STAMNC &

A FIE )G THE AMEPLDED CLA IS,
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HawLey TROXELL ENnis & HawLEY

O

Susan C. SAHLBERG

PARALEGAL

ONE CAPITAL CENTER
TELEFRONE POST OFFICE BOX 1617
{208) 344-6000 : BQISE. IDAHO 83701
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Abbreviations:
CP-—-Copayment
VCP—Variable Copayment

IP—Inpatient

IPP-—Individual Practice Plan

DO NOT RELY ON THIS CHART ALONE—

Before making a final decision read the brochures and
addenda for the plans of interest to you. All benefits are
subject to the definitions, limitations, and excfusions set forth

GPP—Group Practice Plan OP——Outpatient in the plan brochure(s).
.. : Common Characteristics of CMP/HMOs Continued —
- & CMP/HMOs usually charge copayments for some services, ¢ CMP/HMOs normally do not ulilize claim forme,
s CMP/HMO's benelit package includes catastrophic coverage, since these plans provide for necessary care during a year.
1964 1984
TR HTEITT | THAT | e e
Hosplial Care Surgery n\?lsﬂl:a“ Surgery I?Iqar&sﬂt D;;‘g‘ {see key below} Seit Only Farlly Self Only Family
Tennessee -
In full, $50 CP In ful In ful Ia full VCP $5CP 1 1-256-14-12-13 $50.57 $§177.37 $23.36 $81.86
In full In full In ful In ful In full In ul 1-2-5-7-12-13 27.68 99.28 12.76 45.82
in fulf In full In fult n full In full In ull 1-2-5-7-8-12-13 .27 13.19 9.81 52.24
Texas
In full in ful n full In full 2 full Ia full 1-2-5-7-11-13 18,19 60.46 7.47 27.90
In full In full in full in full VP o $3CP 1-2-5-6-11-12-13 16.43 78.83 7.58 36,38
In fult In full In gl In tull VCP $3CP | T1-2-56-11-12-13 16.95 85.1 7.82 35.28
It ful, $80 CP In il ~In gl in ful in full sacp 1-2-5-6-10-12-13 28.18 63.95 18.07 38.75
In full In ful In full In full in full in full 1-2-5-6-11-13 16.60 70.36 7.66 32.47
In full In ful I it o fulf tn full $20P 1-2-5-7-11-12-13 33.20 102.49 15.32 47.30
It futi In ful In fulé In fuli in full in full 1-2-5-7-11-12-13 29.43 87.97 13.58 40,50
In fuli, $60/day CP, days 110 | In full fn fult n ful In full $2 CP 1-2-3-5-7-11-13 16.17 75.48 7.46 34,84
Utah
o foll for most condtions | infur® | ntal | Wt | m | $30p [rasesesnnn] w6y | mu | w4 | s
Vermont
In tul | mf | [ nen | nw | seor [123smtzn] we | e | sw | wo
Virginia
In fulf In fult In tull in fullVGP | In fWIACP | tn fulVCP | 1-2-6-6-9-12-13 33.29 93.32 15.36 43.07
in full In fult n tul I full in fuli In ful 1-2-5-6-10-12-13 36.41 112.43 16.89 51.84
in ful fn full in full In ful in ful In ful 1-2-5-6-6-11-12-13 32.68 100.28 15.54 46.28
in full, $150 CP In full In fu¥ In full in tul $10CP | 1-2-5-6-8-11-1213 10.47 60.93 8.52 28.12
In ful In full In full In full n full In tull 1-2-5-6-13 29.22 87.43 13.48 40.35
In full, $30¢ GP 15t admit. fa full In full In ful in full In full 1.2-5-7-8-9-10-13 18.19 72.39 8.39 33.41
in ful In full in ful In fult in full In fol 1-2-5-6-10-12-13 42 .67 130.27 . 19.41 80012
Washington _
in Rl I fuil In full In full _ In fult In fghl 1:2-56-8-10-11-12-13 21.68 83.71 10.00 29,40
In ful in ful in ful In full In ful §4 CP 1+2-5-6-11-12-13 30.02 82.97 13.85 38.28
in tull In full in ful in full In fult $4 CP 1-2-5-6-11-12-13 15,72 49.69 7.26 22.93
in full, $200 CP ex. accident | I full In full In tull In ul $5 CP 1-2:5-6-11-13 69.52 143.96 32.08 66.44
In fuil In full in ul In fu In fuil $5 CP 1-2:5-6-11-13 42,63 121,49 19.70 56.07
BO% of 15t $5,000, then 100% In full In ull In tullVCP | tn fulVCP 52 0P 1-2-5-6-9-11-13 43.13 13.72 19.90 60.79
In full, $250 GP In ful In $ull In fud I ful In full 1-2-6-13 50.67 109.12 23.38 50.36
Key: 1. Routine Physicals & 4. Dental Care 7. AlcoholDrug Detox. Only 10 Hospice Care i
Immunizations 5. Home Heaith Care B. Midwives 11. Vision Care
2. Extended Care Facility 6. Alcohol/ Brug Abuse Care 9. Chiropractors 12, Prescrigtion Drugs
3. Preventive Dantal Care 13. Short Term Mental
far Children Health
21
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL ) Case No. 3667
DETERMINATION OF THE RIGHT TO THE )

USE OF SURFACE AND GROUND WATERS )} FINDINGS OF FACT AND
OF THE PAYETTE RIVER DRAINAGE ) CONCLUSIONS OF LAW
BASIN. )

The above entitled matter came on regularly for trial

the 23rd day of April, 1984; Idaho Power Company appearing

through dits attorneys Terry T. Uhling and Thomas G. Nelson of
Nelson, Rosholt, Robertson, Tolman, and Tucker, Twin Falls, Idaho
and Thomas J. Davis appearing in person and through his attdrneys
John T.,Haney and Albert R. Barker of Hawley, Troxell, Ennis and
Hawley, Boise, Tdsho and Robert H, Remaklus, Cascade, Idaho.
Numerous exhibits having been introduced and numerous

witnesses having testified; briefs having been filed, and the

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 1 @@ @(\(



Court being fully advised in the premises, makes the Eoliowing

Findings of Fact and Conclusions of Law:

Findings of Fact

1. 0On March 5, 1979 the State of Idaho Department of

Water Besources-filéd herein a PROPOSED FINDING OF WATER RIGHTS

" pursuant to Idaho'C&de section 42-1410, wherein the Department of
Water Resources found that Tom J. Davis is the owner of certain
| water rights in the Payette River in the total amount of 13.5?
cubic feet per second (cfs). Said water righté bear numbers
65-3580, 65-4031X, 65-4031A and 65-4031B, and one more par—
ticularly set forth in the attachment to the Don Watts Affidaviﬁ
on file in this action. | ) |

2. The original point of diversion for No. 65-3580 and
‘No. 65-4031X with a priority date of April 1, 1917 was in Lot 2,
Section 25, Township 14 North, Range 3 East, Boise Meridian,
Valley County, Idaho. However, such point of diversion was
changed by the coﬁstruction of the Cascade Dam in 1948, and since
that time theﬁtrue and actual point of diversion of said water
has been at the head of the outlet works of Caécade Dam.

3. The true point of diversion for the ﬁater rights
set forth in No. 65-4031A with a priority date of April 1, 1957
and No. 65-4031B with a priority date of April 1, 1964 was at the
head of the outlet works of said Cascade Dam in Lot 5; Section

26, Township 14 North,'Range 3 East, Boise Meridian, Valley

FINDINGS OF FACT AND CONCLUSIONS OF -LAW - 2
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County, Idaho, and at all times thereafter the water was conveyed

and -carried under the Cascade Dam through said outlet works by
gravity flow to a wooden penstock and finally to the place of
beneficial use on the property of Tom J. Davis. |

| 4, In 1§71 when Tom J. Davi§ fiied.said‘numbgred
claims 'for water rights he was acting upon the advise of the of-
ficials of the State Board of_water Resources at the Western
Regional offices thereof in Béisé, Idaho and said claims were
prepared with their cooperation and under their guidance and er-
roneousiy set forth the point of diversion on all of thé above
numbered water rights as bein the sahe as the original diversion
point of the 1917 water rights 4in Lot 2,'Section'25,'Township 14

North, Range 3 East, Boise Meridian, Valley County, Idaho.

‘Whereas in fact said diversion point of all of said water rights

ever since the construction of the Cascade Dam in“19h8 has been
at the head of the outlet works of Cascade Dam in said Lot 5,

Section 26, Township 14 North, Range 3 East, Boise Meridian,

‘Valley County, Idaho.

5. On Juiy 12, 1982 this Court entered 4its Order

amending said March 5, 1979 State of Idaho Department of Water

Resources PROPOSED FINDING OF WATER RIGHT to set fofth the true

point of diversion of such water as being at the head of the out-

let works of Cascade Dam in Lot 5, Section 26, Township 14 North,

Range 3 East, Boise Meridian, Valley County, Idahb.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 3



6; On September 1, 1982 the Idaho Power Company
objepted to the Order amending therProposed Finding of Water
Right. )

| 7. On October 6, 1982 Tom J. Davis filed a Motion to
Strike and/or-Dismiés the Idaho Power Company objection and the
matter: was set fog a hearing on November 8, 1982 in the Gem
County Courthouse, Emmett, Idaho. | |

8. On October 27, 1982 the Idaho Power Company filed a
Motion to Strike the Order of July l2, 1982 entered by Judge

Norris ameﬁding the Proposed Fiﬁding of Water Right.

9. . On March 14, 1983 the Court heard the Idaho Power

Company's Motion to Strike (and objection to) the Judge Norris

Order entered July 12, 1982. The Court hegggffﬁil aréument from
coﬁnsel for the Idaho Power Company and counsel for Thomas J.
Davié and read the affidavits of Thomas J. Davis, Donald Watts,
Nié Ysursa and Josephine'Beeman filed therein and subsequently
-denied tﬂe Idaho Power Company's Motion to Strike.

10. On March 24, 1983 the Idaho Power Company filed
its Motion for Reconsideration.

11. On April 18, 1983 Thomas J. Davis filed his Motion
for an Interloéutory Order in the_nature of a preliminary dinjunc-
tion pursuant to Idaho Code section 42-1406 et seq. Additional
affidaﬁits Qere filed by the Idaho Power Company of Glen Brewer

(May 6, 1983), Nicholas Ysursa (March 21, 1983 and May 6, 1983},

FINDINGS OF FACT AND CONCLUSIONS OF LAW - &4



Gary Wilbert (Aéril 28, 1983) and Darcy A. Frownfelter (April 27,
1983). | | |

12.. TIdaho Power Company's Motion to Reconsider and
Thomas J.. Davis Motion fdr an'Interlocutory Order in the nature
of a préliminary'injunction were heard on May 9, 1983 before this
Court.' .The Court,:ead the motions, réad the briefs, rgad the
numerous affidavifs and attadhmentsrand heard oral argument from
counsel for the Idaho Power Compaﬁy, the State of Idaho.and
Thomas J. Davis and at the request_of counsel Court withheld the
entry of an Order pending the outcome of discussions between the
parties concerning the restoration offgravity flow of water to
the Davis pfaperty. |

13, On October 728, 1983 thé Court received a com-
muﬁication from counsel for Thomas J. ﬁavis advising the parties
were unable Eo reach an agreement concerning. the restoration of
the gravity flow of water to the Davis prOpérty. A proposed
Order wasg also submitted by Ehe Court on Méy 9, 1983;

14, On'October 31, 1983 the Court signed said_Ordér
and on November 1,.1983 saia Order was filed in this Court.

15.1 Subsequent to tﬁe filing of the Order of this
Court dated October 31, 1983'the Idaho Power Company has filed
.the.following motions: (a) Motion to Reconsider said October 31,
1983 Order:; -(b) Motion to Alter and Amend said October 31, 1983

Order:; (c) Motion for Relief from said October 31, 1983:Order;

 FINDINGS OF FACT AND CONCLUSIONS OF'LAW -5
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(d) Motion Requesting the Court to Set Forth Findings of Fact and -
Conclusions of Law; (e) Motion for Stay of said Order. In
support of said Motions the Idaho Power Company has filed an ad-
ditional affidavit of Glen Brewer along with an affidavit of its
counéel Terry T. Uﬁling.

16. The Idaho Power Company's objection to and Motions

~ to Strike the Judge Norris Order of July 12, 1983 has been heard

by this Court on two separate occasions (March 14, 1983 éna May
9, 1983). Numerous affidavits were filed by the Idaho Power
Company and by Thomas J; Davis, | |

' 17. This Court finds that Thomaé J. Davis is the owner
of water rights iﬁ the Payette River in the amount of 13.52 cfs
with-a.point of diversion at the head of the outlet works of
Cascade Dam (Lot 2, Section j%% Township 14 North, Range 3 East,
Boise Meridian; Va11ey County, Idaho). | ‘

18. This Court finds that Tom Davis ( and his

‘predecessors) has been diverting his water from the head of the

~outlet works at Cascade Dam via gravity flow through a steel pipe

and redwood penstock to ‘his property from at least 1948 through
the irrigation season of 1981 (a total of 33 years). |

19. This Court finds that the Idaho Power Cdmpany Was
fully aware éf the fact that Davis diverted his water at the head
of the Cascade Dam outlet works and that said waterrwés carried

by gravity flow to his property. The tap, the penstock and the

FINDINGS OF FACT AND CONCLUSIONS OF LAW -6
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pipe of Davis which carried water to the Davis ditch were

destroyed by the Idaho Power Company din the spring of 1982

depriving Mr. Davis of his water for that irrigation season.
20. The 13.52 cfs of water which had been applied to a
beneficial use on the Davis ranch has never been run through the

Idaho 'Power Company power plant. Until the spring of 1982 the

water had been applied to Mr. Davis' ranch, dirrigating ap--

‘proximately 1,000 acres of pasture ground. Reinstating the Davis =

tap and pipe between the dam outlet and the power plant will re-

store to Davis the 13.52 cfs and the gravity flow wrongfully

' taken from him by the destruction of the tap and pipe.

21. The evidence is unrefuted that the Idaho Power
Company was fully aware of the fact that Tom Davis had for many
years been receiving hisrwater by gravity flow ?ia‘the‘ﬁap; pipe
andApenstock; the evidence is also unrefuted that the Idaho Power
destroyed Davis' diversion point, tap qnd pipe and'déprived him
of water without notice and due process; the Idaho Power Company

regsisted the Davis' motion to correct the record as to the true

point of diversion of his water rights, belatedly and without any

showing of good cause o;Jgood faith; that the Idaho Power Company
has delayedifinai resolution of this matter by numerous attempts
tcrfelitigaﬁé issues decided in Mr. Davis' Ffavor, including‘the
attempt to defeat the water rights of_Davis-and the additional

right to have the water flow continue as conveyed for more than

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 7




33 years through and by reason of the Idaho Power Company

facilitdies.

Conclusions of Law

1. The Order of the Court dated October 31, 1983
fshould‘be reinstated except as to the size of pipe, title td the
pipeline, and easement provisions, in that Davis should.have full
rights of usage and maintenance of the pipeline, but that Idaho
Power should provide the pipeline of sufficient capaciﬁy to carry
the 13.52 cubic feet per second of Davis, and to bear the cost of
and responsibility of ownership and replacement when necessary,
unless conveyed and accepted by the respective parties.

2. The motions of Idaho Power, except as herein above
set forth, to reconsider the October 31, 1983 Order, amend said
Order, grant relief from said Order and stay said Order, should
all be denied.

3. That as concerns the dissue of awarding attorney
fees, the Court concludeé that Tdaho Power's contest of the
amended point of diversion of Mr. Davis, has been frivolous and
without reasonable basis, and has rather been in Ffact aﬁ effort
to, after the fact and although legally barred therefrom, attem?t
to defeat and set aside the water rights of Davis together with
his right to have that water continue té flow as conveyed for
" more than 33 years. That such conduct should require Idaho Power

Company to pay the reasonablé attorney fees and costs of Mr.

FINDINGS OF FACT AND CONCLUSIONS OF LAW - 8
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Davis as hereafter approved as submitted by appropriate affidavit
and memorandum, |

4.--That as concerns the issue of whéther‘or not pump-
ing water from the Payette River vis a'permanent pumping system
would be an adequate substitute for the gravity flow pipeline
system' via tap-intq-the dam: the Court conludes such is not the
case and will not be authorized. | |

Dated this _jgffﬁaay of May, 1984,

Roger L, Williamg

‘Roger L. Williams
District Judge

'FINDINGS OF FACT AND CONCLUSIONS OF LAW - 9
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Idaho Power Company

Attorneys for

S

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL ) Civil No. 3667
DETERMINATION OF THE RIGHT )

TO THE USE OF SURFACE AND ) ORDER GRANTING MOTION TO
GROUNDWATERS OF THE PAYETTE ) REDUCE TIME REQUIRED FOR
RIVER DRAINAGE BASIN ; NOTICE OF HEARING

The above entitled action having come on pursuant to Idaho
Power Compan&'s Motion to Reduce Time Required for Notice of
Hearing, and good cause appearing therefor;

NOW THEREFQRE, IT IS HEREBY ORDERED, That said motion is
hereby granted, and that the hearing on the said Motion for
Stay, Motion to Reconsider, Motion to Alter and Amend Orde;)
Motion for Relief frem Order, and Motion for the Court to Set
Forth Findings of Fact and Conclusions of Law shall be held at
10:00 o'clock a.m., on the 8th day of November, 1983, at the
Canyon Couﬁty Courthouse, Caldwell, Idaho.

DATED This 4@ day of November, 1983.

Roger L. Willlams

District Judge

ORDER GRANTING MOTION TO REDUCE
TIME REQUIRED FOR HEARING - 1
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Terry T. Uhling
ELAM, BURKE, EVANS, BOYD & KOONTZ
10IQ FirsT INTERSTATE BUILDING
P O. BOX i559 BUOISE, IDAHO B37Q1
PHONE {208) 343-5454

Attorneys for. Idaho Power Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT QF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL ) Civil No. 3667
DETERMINATION OF THE RIGHT )
TO THE USE OF SURFACE AND )i NOTICE OF HEARING
GROUNDWATERS OF THE PAYETTE )

)

)

RIVER DRAINAGE BASIN

TO: All parties and their respective counsel of record:

YOU WILL PLEASE TAKE NOTICE That Idaho Power Company, by
and through their counsel of record, Elam, Burke, Evans, Boyd
and Koontz, will bring their Motion for Stay, Motion to
Reconsider, Motion to Alter and Amend Order, Motion for Relief
from Order, and Motion for the Court to Set Forth Findings of
Fact and Conclusions of Law on for hearing before this Cou££
on the Bth day of November, 1983, at the hour of 10:00 o'clock
a.m., of said day, or as soon thereafter as counsel can be
heard before the Honorable Roger Williams, at the Canyon
County Courthouse, Caldwell, Idaho.

DATED This __JZL day of Novembér, 1983,
//

NOTICE OF HEARING - 1
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ELAM, BURKE, EVANS, BOYD & KOONTZ

7

Terry T. ghling, Of tk€ Firm
Attorneys for Idaho Power Co.

CERTIFICATE OF SERVICE

I HERERY CERTIFY That on this 5& day of November, 1983,

I caused to be served a true and correct copy of the within and
foregoing instrument, by personal service of the same upon:

Jack Hawley

Hawley, Troxell, Ennis & Hawley
One Capital Center

Boise, Idaho 83702

Darcy Frownfelter
Deputy Attorney General
Statehouse

Boise, Idaho 83720

and by mall, postage prepaid, to:

Robert Remaklus
Attorney at Law

P.0O. Box 759

Cascade, Idaho 83611

oy 7y

Terry T. UOhling v

NOTICE QF HEARING - 2
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Terry Uhling
ELAM, BURKE, EVANS, BOYD & KOONTZ
1010 FIRGT INTERSTATE BURLDING
PO BOX iIssh BOISE, IDAHO 8370i
PHONE (208) 243-5454

Attorneys for Idaho Power Co,

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL Civil No. 3667
DETERMINATION OF THE RIGHT TO THE
USE OF SURFACE AND GROUNDWATERS OF

THE PAYETTE RIVER DRAINAGE BASIN .

AFFIDAVIT OF GLENN BREWER

STATE OF IDAHO ) ss.
County of Ada )

GLENN BREWER, being first duly sworn upon cath, deposes and says:

1. That I received a Master of Science Degree in Civil Engineering
from Montana State University in 1970;

2. That T am a registered professibnal engineer in good standing
in the States of Idaho and Californiaj;

3. That I am an engineer for Idaho Power Company and make the
following statements based upon my own personal knowledge and belief;

-4. That I am the project enginee;’for the Cascade Hydroelectric
Project currently under construction helow the U. 8. Bureau of Reclamation
Cascade Dam;

5. That the outlet works of Cascade Dam are owned by the United
States and operated by the U, §. Bureau of Reclamation;
/!

AFFIDAVIT OF GLENN BREWER - 1




6. That pursuant to my authority as project engineer for Cascade
Hydroelectric Project, I have supervised the installation of pumps in the North
Fork of the Payette River, NWi of Section 25, Township 14N, Range 3E, Boise
Meridian. That these pumps were installed on the left bank just_upstream of the
Highway 55 bridge over the North Fork of the Payette River, just north of
Cascade, Idaho. That the installation included electrical transformers, meter,
and panels to provide power for two pumps, pump supports, the pumps, valves and
piping from the pumps to Mr Dav{s’s ditch and a concrete basin and wier where
the pipe discharges into said ditch. |

7. That the installation described above has the capacity to deliver
13.52 cfs of water to Tommy J Davis and Jemima K Davis at Mr Davis's ditch.
That prior to and following my appointment as project engineer for the Cascade
Hydroelectric Project in March of 1981, I made several site investigations of
the project area from Cascade Dam downstream to the Highway 55 bridge, That
during these investigations I observed the existing site conditions including
the USBR outlet works, penstock and valves; Idaho Power Company overflow struc-
ture, penstock and 300 kw powerplant; and a tap with a valve and pipe going
from the Idaho Power Company penstock to the start of Mr Davis's ditch. That
included in the construction has been the demolition or removal of the exposed
portion of the USBR penstock and valves, the overflow structure, penstock and
300 kw powerplant, and the valve and pipe from the penstock to Mr Davis's ditch.
That the water delivered to Mr Davis's ditch from the present pumps is at the
same elevation and to the same ditch as the previous tap'from the Idaho Power
Company penstock discharged.

8. That the pumps were instalied by Idaho Power Company. That the
first pump, 65 HP submersible, was installed and operational June 26, 1983.
That a supplementary 58 HP submersible pump ﬁas installed aﬁd operational June
27, 1983. That these two pumps provided water to Mr Davis's ditch until July

22, 1983, when the 58 HP pump was replaced by a more ‘efficient 60 HP irrigation

AFFINAVTT OF £l FMN RRFVER 5



pump. That following completion of the installation on July 26, 1983, the system
has been capable of providihg 13.52 cfs.

9. That from June 26, 1983, until August 21, 1983, Idaho Power
utilized the pumps to supply Tommy J Davis and Jemima K Davis with water pursuant
to their alIeged water right. That the pumps were not operated aftér August 21,
1983, at the request of Tommy J Davis and/or his son.

10.  That following the instaliation of the pump system by.Idaho Power
Cdmpany the keys, operation, adjustment and control of the system were given‘to
Tommy J Davis or his appointee or individual in charge to control the delivery
~ of water into the Davis's ditch.

11. That Idaho Power Company will continue during the pendency of
this litigation to provide Tommy J Davis and Jemima K Davis with water in
accordance with their alleged water right through the pumping installation.
That Idaho Power Company will continue to pay all costs attributable to the
delivery and maintenance of this pumping installation.

12, That Idaho Power Company has designated the operator of the
Cascade Hydroelectric Project as the individual responsible for ensuring that
the pumps are in proper operating condition. That this individual will have the
responsibility of maintaining prompt and adequate delivery of water to Mr Davis's
ditch for Mr Davis's water delivery system during the pendency of this 1itigd~
tion.

13, That installation of a tap into the existing Idaho Power Company
penstock upstream of the powerplant with valves and & 16" pipe to the Davis's.
ditch is estimated to cost $73,998 plus contingencies. That the loss of energy
generation during said installation would cost up to $46,500 based upon five
days loss of generation at 3¢/kwh. That the annual loss due.to the diversion of
13.52 cfs during the irrigation season from upstream of the Cascade Hydroelectric

Project would result in lost generation costs of_ $10,550/year at 3¢/kwh. That

AFFIDAVIT OF GLENN BREWER - 3



removal of the tap and providing a permanent closure with generation loss for one
day would cost approximately $2040, That based on the above estimate the total
cost of installation of a penstock diversion with reﬁova] after one year would
cost $133,088 plus contingencies.

14.  That dewatering of the penstock and high pressure outlet works
which are under the exclusive control of the U S Bureau of Reclamation would be
required to install a tap in the penstock.

15, That prior to construction of the new Cascade Hydroelectric
Project, Idaho Power Company was not injured by the diversion of irrigation
water from the Idaho Power Company penstock, because the water required to operate
the plant at full capacity was always available. That releases to the Idaho
Power overflow structure by the U S Bureau of Reclamation which exceeded the
plant capacity were either discharged into the river or diverted into the Davis's
irrigation ditch.

16. That if a diversion were instailed into the penstock, there would
be a loss of generation due to diversion of 13.52 cfs upstream of the powerplant

which is estimated to be 351,700 kwh/year or $10,550/year based on 3¢/kwh.

Further your affiant sayeth not.

“GLENN BREWER

SUBSCRIBED AND SWORN To before me, the undersigned, this

#A_ day of@ML, 1983,
NOTARY POBLIC for®Idahe

Residing at ,Z5rse S 7o)
- i .

AFFIDAVIT OF GLENN BREWER - 4
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Terry Uhling
ELAM, BURKE, EVANS, BOYD & KOONTZ
1C10 FIRST INTERSTATE BUNLDING
R Q. BOX 1559 BOISE, IDAHO 83701
PHONE {208) 2343 -545a

Attorneys for. Idaho Power Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL . ) Civil No. 3667
DETERMINATION OF THE RIGHT )
TO THE USE OF SURFACE AND ) AFFIDAVIT OF TERRY T. UHLING
GROUNDWATERS OF THE PAYETTE }
)
)

RIVER DRAINAGE BASIN

STATE OF IDAHO } ss.
County of Ada )

TERRY T. UHLING, being first duly sworn upon oath, deposes
and says:

1. That I am an attorney for Elam, Burke, Evans, Boyd
and Koontz, representing Idaho Power Company in Civil Case No.
3667 in the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Gem, and makénﬁhe
following statements based upon my own personal knowledge
and belief.

2. That I was served with the signed Order with the
filing date of November 1, 1983, in Civil Case.No. 3667 in the
District Court of the Third Judicial District of the State of

Idaho, in and for the County of Gem, by hand delivery from

AFFIDAVIT OF TERRY T. UHLING - 1
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the lawfirm of Hawley, Troxell, Ennis and Hawley, representing
Thomas Davis in Civil Case No. 3667, on November 2, 1883.

3. That prior to receiving through hand delivery from
Hawley, Troxell, Ennis and Hawley the Order filed in Civil No.
3667 on November 1, 1983, I had filed with the Court in Civil
Case No. 3667 in the District Court of the Third Judicial
District of the State of Idaho, in and for the County of Gem,
an objection to the proposed order.

Further, your affiant saveth not.

(o 7 Dbyl

TERRY T. FHLING

/f SUBSCRIBED AND SWORN To before me, the undersigned, this
Z day of November, 1983.

.;“ “. _ , t\:]2%“¥f/{arx Zg;pk%“a L

t S NOTARY PUBLIC for Idahg '
Residing at Boise

AFFIDAVIT OF TERRY T. UHLING - 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 4 day of November,
1983, I caused to be served a true and correct copy of the
within and foregoing Affidavit of Terry T. Uhling, along with
the Affidavit of Glenn Brewer, by personal service of the
same upon:

Jack Hawley

Hawley, Troxell, Ennis & Hawley
One Capital Center

Boise, Idaho 83702

Darcy Frownfelter
Deputy Attorney General
Statehouse

Boise, Idaho 83720

and by mail, postage prepaid, to:
Robert Remaklus
Attorney at Law

v.0. Box 759
Cascade, Idaho 83611

s

Terry T. Uhling

h 4

AFFIDAVIT OF TERRY T. UHLING - 3
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Terrz T. Uhlin
ELAM, BIIRRE, EVANS, BOYD & KOONTZ
ISID FIRST INTERSTATE BuUILDING
B Q B0OX iI559 BOISE, IDAHO B3?0)
FPHOKE {208) 343-5454

Attorneys for_ 1daho Power Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL ) Civil No. 3667
DETERMINATION OF THE RIGHT )
TO THE USE OF SURFACE AND ) MOTION TO REDUCE TIME
GROUNDWATERS OF THE PAYETTE ) REQUIRED FOR NOTICE OF
)
)

RIVER DRAINAGE BASIN HEARING

COMES NOW Idaho Power Company, by and through their counsel
of record, Elam, Burke, Evans, Boyd & Koontz, and moves the
court for an order allowing Idaho Power Company's Motion for
Stay, Motion to Reconsider, Motion to Alter and Amend Order,
Motion for Relief from Order, and Motion for the Court to Set
Forth Findings of Fact and Conclusions of Law to be heard at
10:00 o'clock a.m., on the 8th day of November, 1983, on thé
ground and for the reason that if said Motions are not heard
at the time requested, they may suffer irreparable damage, as
the object of said Motions are to stay, reconsider, set aside,
change or alter the Order entered on November 1, 1983 in the

above referenced matter.

//

MOTION TO REDUCE TIME
REQUIRED FOR HEARING = 1
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DATED This Q day of November, 1983,

ELAM, BURKE, EVANS, BOYD & KOONTY

s

Terry T. Zhling, Of theé”Firm
Attorneys for Idaho Power Co.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 2 day of November, 1983,
I caused to be served 2 true and correct copy of the within and
foregoing instrument, by perscnal service of the same upan:

Jack Hawley

Hawley, Troxell, Ennis § Hawley

One Capital Centerxr
Boise, Idaho 83702

-Darcy Frownfelter
Deputy Attorney General
Statehouse
Boise, Idaho 83720

and by mail, postage prepaid,

Robert Remaklus
Attorney at Law

P.0O. Box 759

Cascade, Idaho 83611

MOTION TO REDUCE TIME
REQUIRED FOR HEARING - 2
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Terrg T. Uhlin
ELAM, BURKE, EVANS, BOYD & KOONTZ
10O FIRST INTERSTATE BulLDING
P C BOxX 1559 BOISE, (DAMO 83701
PHONE (208) 343-8454

Idaho Power Company

Attorneys for.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL ) Civil No. 3667
DETERMINATION OF THE RIGHT )
TO THE USE OF SURFACE AND MOTION TO RECONSIDER;

} MOTION TO ALTER AND

) AMEND ORDER;

) MOTION FOR RELIEF FROM ORDER;
) MOTION FOR THE COURT TO

) SET FORTH FINDINGS OF FACT

) AND CONCLUSIONS OF LAW

)

COMES NOW Idaho Power Company, by and through their

attorneys of record, Elam, Burke, Evans, Boyd and Koontz,

and makes the following motions requesting relief from the
Order filed on November 1, 1983, in Civil Case No. 3667 ?p ,
the matter of the General Determination of the Right to fhe
Use of surface and Groundwaters of the Payette River Drain@ge

Basin (hereinafter referred to as "Order"):

1. Tdaho Power Company, pursuant to Idaho Rules of

Civil Procedure 59{(e) and 54(b), moves the Court to reconsider

its order.

2. Idaho Power Company, pursuant to Idaho Rules of

MOTIONS - 1
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Civil Procedure Rules 59(e) and 54 (b) moves this Court to
alter and amend the Crder. -

3. Idaho Power Company, pursuant to Idaho Rules of
Civil Procedure Rule 60(b) (6), moves this Court for relief
from the Order.

4, Idaho Power Company, pursuant to Idaho Rules of
Civil Procedure Rule 52(a) and (b), moves this Court to set
forth findings of fact and conclusions of law.

The above motions are based upon, but not limited to
the following reasons.

1, The Order does not accurately reflect the Court's
rulings and comments on May 9, 1983, in Civil Case No. 3667.

2. The Court has never set forth specific findings of
facts and conclusicns of law to support the Order.

3. Idaho Power Company was denied notice and due
process under the Idaho and United States Constitutions and
law because we were never given the opportunity to object to
the Order.

4, Idaho Power Company was denied notice and due
process under the Idaho and United States Constitutions and
law because there was never a full evidentiary hearing to
determine the merits of the interlocutory order in the
nature of the preliminary injunction filed by Thomas Davis
in this action.

5. The Order signed by the Court exceeded the relief
requested by Thomas Davis' motion for an interlocutory order

in the nature of a preliminary injunction.

MOTIONS - 2
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6. The Order trénsformed Thomas Davis' motion for an
interlocutory order in the nature of a preliminary injunction
into an amended motion which is fatally defective for its
failure to provide Idaho Power Company with notice and a
full evidentiary hearing contrary to the Idaho and United
States Constitutions and laws.

7. Thomas Davis cannot recover attorneys fees under
Idaho Code §12-121.

8. The Court failed to follow the proceduf%d"require—
ments of Idaho Rules of Civil Procedure 54{e) (1) and (2},
by setting forth the bases and reasons for awarding attorneys
fees.

9. That the Court failed to follow the mandatory
requirements of Idaho Rules of Civil Procedure 65(a) through
(e} before signing an order granting the motion for an
interlocutory order in the nature of preliminary injunction.

10. That a preliminary injunction can only be utilized
to refrain Idaho Power Company's actions and cannot be
utilized to command Idaho Power Company to perform a manda-
tory action.

11. That Idaho Power Company has provided a physical
solution to maintain the status quo and prevent irreparable
harm to the parties.

This motion 1s further based upon affidavits filed
herewith and memorandum in support thereof to be filed, as
well as all pleadings and documents on filed herein. Oral

argument is requested.

MOTIONS - 3
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DATED This 4 Qday of November, 1983.

ELAM, BURKE, EVANS, BOYD
and RKOONTZ

v ST

Terry T. Ahling, Of t#e Firm
Attorneys for Idaho Power Co.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 4’ day of November, 1983,
I caused to be served a true and correct copy of the within and

foregoing instrument, by personal service of the same upon:

Jack Hawley

- Hawley, Troxell, Ennis & Hawley
One Capital Center
Boise, Idaho 83702

Darcy Frownfelter
Deputy Attorney General
Statehouse

Boise, Idaho 83720

and by mail, postage prepaid, to:
Robert Remaklus
Attorney at Law

P.0O, Box 759
Cascade, Idaho 83611

fo UL

. Terry T#Uhling &

MOTIONS - 4
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Tar T. Uhli
ELAM, BU£¥E. EVAHS.lElOnY'% & KOONTZ
1010 FIRST INTERSTATE BUILDIMNG
PO 80X I5S5S BOISE, IDAHES 83701
PHONE (208) 343-5454

Attorneys for__Ldaho Power Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAIL )
DETERMINATION OF THE RIGHT ) Civil No. 3667
TO THE USE OF SURFACE AND )
GROUNDWATERS OF THE PAYETTE )

)

)

RIVER DRAINAGE BASIN

MOTION FOR STAY

COMES NOW Idaho Power Company, by and through their

attorneys of record, Elam, Burke, Evans, Boyd & Koontz, pursuant

to Idaho Rules of Civil Procedure, Rule 62(b), and moves this
Court for a Stay of the Order entered on November 1, 1983,

in Civil Case No. 3667, In the Matter of the General Determina-
tion of the Right to use of Surface and Groundwaters of the‘
Payette River Drainage Basin. This Motion for Stay is based
upon the following reasons:

1. That Idaho Power has filed a ﬁimely motion to alter
or amend the Judgment and/or Motion to Reconsider the Order in
Civil Case No. 3667, filed on November 1, 1983.

2. That Idaho Power has filed a timely MStion'pursuant

to Rule 60(b) (6) of the Idaho Rules of Civil Procedure.

MOTION FOR STAY - 1
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3. That Idaho Power has filed a timely Motion pursuant
to Rule 54(e) (1) and (2) of the Idaho Rules of Civil Procedure
for the Court's failure t0 make a written finding in a separate
document as a basis for awarding attorneys fees.

4, That Idaho Power has filed a timely Motion pursuant
to Rule 52(a) and (b) of the Idaho Rules of Civil Procedure for
failure to have specific findings of fact and conclusions of
law filed with the Court in support of the Order.

5. Idaho Power has filed an Objection to the Inter-
locutory Order entered in the nature of a Preliminary Injunction
because it failed to comply with Idaho Rules of Civil Procedure,
Rules 65(a) through (e). That a Preliminary Injunction cannot
be issued without a full and fair hearing regarding the merits
of ﬁhe injunction. That Rule 65{(c) requires that security be
provided before a preliminary injunction can be issued and
that Rule 65(d) requires that before an injunction or restrain-
ing order can be set, the order shall set forth the reasons
for issuance and shall be specific in terms.

Idaho Power seeks a stay of the Oxrder since there is no
irreparable harm or injury occurring to the Davises at the.
instant time. There is no necessigf of water to be delivered
to the Davises in the non-irrigation season and Idaho Power,
during the pendency of this litigation, has implemented a
pumping installation to deliver the Davises the quality and
quantity of water they require under their alleged water right.

This Motion is further based upon Affidavits filed herewith

and Memorandum in Support thereof to be filed as well as all

MOTION FOR STAY - 2
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the pleadings and documents on file herein. ORAL ARGUMENT
IS REQUESTED.
DATED This 2 day of November, 1983,

ELAM, BURKE, EVANS, BOYD
and KOONTZ

oy 7 Dl

Terry T. UhYing, Of the Edrm
Attorneys for Idaho Power Co.

CERTIFICATE QF SERVICE

I HEREBY CERTIFY That on this
foregoing instrument, by personal service of the same upon:

Jack Hawley

- Hawley, Troxell, Ennis & Hawley
One Capital Center
Boise, Idaho 83702

Darcy Frownfelter
Deputy Attorney General
Statehouse

Boise, Idaho 83720

and by mail, postage prepaid, to:
Robert Remaklus
Attorney at Law

P.0. Box 759
Cascade, TIdaho 83611

L U]

day of November, 1983,
I caused to be served a true and correct copy of the within and

Terry T./Uhling
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Terry T. Uhling
ELAM, BURKE, EVANS, BOYD & KOONTZ
16t FIRST INTERSTATE BUILDING
P O. BOX (859 BOISE, IDAHO 83701
PHONE (208) 343-5454

Aumnqum-Idaho Power Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND=-
WATERS OF THE PAYETTE RIVER
DRAINAGE BASIN

Civil No. 3667

MEMORANDUM IN SUPPORT
OF MOTION TO STAY
ORDER, ETC,

FACTS

The record in the instant case establishes the following
facts:

1. There is no necessity for an interlocutory order in
the nature of a preliminary injunction {(hereinafter referred to
as "injunction") in the instant case. Tommy J. Davis and
Jemima K. Daﬁis have no necessity to be provided with irrigation
water during the nonirrigat.ca season on their Cascade propérty.

2. Tommy J. Davis and Jemima K. Davis cannot establish
irreparable harm to their Cascade property because the 1983
irrigation season has concluded and Idaho Power Company has
agreed to maintain the status quo during the pendency of this

litigation by the implementaticn and utilization of pumping

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC, -~ 1
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installations to deliver the Davises the qguality and gquantity

| of water they regquire under their alleged water right.

3. That Idaho Power Company was not provided an oppor-
tunity to be heard regarding its objections to the proposed
order filed with the court on November 2, 1983,

4, The November 1, 1983, order filed in case No. 3667
was provided to the court by Hawley Troxell Ennis and Hawley
and was signed by the court without any changes or alterations.

5. Idaho Power Company has filed the following timely
motions: (1) An Idaho Rules of Civil Procedure Rule 59(e)
motion to reconsider and/or alter, amend or set aside the
order; (2) An Idaho Rules of Civil Procedure Rule 52(a) and (b)
motion for failure to set forth findings of fact and conclusions
of léw; {3) An Idaho Rules of Civil Procedure Rule 54(e)(1)} and
{2) motion; (4) An Idaho Rules of Civil Procedure Rule 65{a)
through (e} ﬁotion to set aside the preliminary injunction for
failure to comply; and (%) An Idaho Rules of Civil Procedure
Rule 60(b)(6) motion. The above facts highlight some of the
major facfs that the court needs to consider in determining
Idaho Power Company's motions in the instant case. The pleadings
and documents on file in case No. 3667 provide the court with a

complete factual record for its review.

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 2
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ISSUES
I.

IDAHO RULES OF CIVIL PROCEDURE RULE 62(b) PROVIDES THE COURT
WITH THE DISCRETION AND ON THE CONDITIONS OF SECURITY AS
THE COURT DEEMS PROPER TO STAY THE EXECUTION OF ANY
ORDER PENDING THE DISPOSITION OF MOTIONS THAT IDAHO POWER
HAS FILED IN THE INSTANT ACTION

The record establishes that the court must grant a stay of
the interlocutery order in the nature of preliminary injunction
in the instant case.

Idaho Rules of Civil Procedure Rule 62(b) provides the
court with the authority to stay the order filed with the court
on November 1, 1983, in c¢ivil case No. 3667 (hereinafter referred
to as "order"). Idaho Power Company filed an objection to the
proposed order in civil case No. 3667 on November 1, 1983.
Idaho Power was served with the order on November 2, 1983, by
the firm of Hawley Troxell Ennis and Hawley. In Kelson v.
Ahlborn, 393 P.2d 578 (Idaho 1964), the Idaho Supreme Court
analyzed a factual situation strikingly similar to the instant
case. In Kelson defendant's counsel prepared objections to the
plaintiff's proposed findings of fact and conclusions of law
and filed them with the court on September 11, 1961. The trial
judge gigned the findings of fact and conclusions of law on
September 6, 1961, prior to receiving defendant's counsel's.
objections. The Idaho Supreme Court in Kelson addressed the
situation by expressing the following:

Therefore, the document titled "Objection
to Proposed Findings" is to be regarded as
a motion to amend and to make additional
findings, made within ten days after the
entry of the judgment. The appeal taken
November 28, 19861, was timely, and the

motion to dismiss is denied.

MEMORANDUM IN SUPPORT OF MCTION TO STAY ORDER, ETC. - 3
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Id. at 580.
In the instant case the objections to the prbposed order
filed by Idaho Power Company prior to being served or notified

of the signed order should be treated as timely filed. The

| court must stay the execution of the order until Idaho Power's

objections can be heard.
II.
THE ORDER FAILS TO SET FORTH SPECIFIC FINDINGS
OF FACT AND CONCLUSIONS OF LAW WHICH CONSTITUTES
REVERSIBLE ERROR
The order is defective because it fails to comply with

Idaho Rules of Civil Procedure Rule 52(a). Rule 52(a) provides

that in all actions tried upon the facts without a jury or with

an an advisory jury, "the court shall find the facts specifically
and state separately its conclusions of law thereon and direct

the entry of the appropriate judgment; and in granting or

refusing intérlocutory injunctions, the court shall similarly

set forth the findings of fact and conclusions of law which

constitute the grounds of its action." (Emphasis added.) The

order does not find the facts specifically and state separately
conclusions of law which constitute the grounds for the order.
Idaho Power moves pursuant to Rule 52(a} and (b) to amend and
correct the order to meet the procedural requirements of

Rule 52(a}.

In Compton v. Gilmore, 98 Idahe 190, 560 P.2d 861 (1977),

the court analyzed the importance of Rule 52(a) by stating:

Some trial judges make their own findings
and conclusions, but others delegate that
duty. We call attention of bench and bar
alike to a statement we recently made:

MEMORANDUM IN SUPPORT OF MOTION TO STAY QRDER, ETC. - &




BOISE. IDAMO B3TO!

FLAM, BURKE, EVANS. BOYD & KOONTZ
101G FiRAT INTERSTATE BUILDING
P.O. BOX 1559

PHONE (208) 343-5454

+

0w N

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

"IRCP 52(a) requires the judge in all
actions tried upon the facts without a
jury to 'find the facts specially and
state separately [his] conclusions of
law thereon and direct the entry of
the appropriate judgment', In re
Estate of Stibor, 96 Idaho 162, 163,
525 P.2d 357, 358 (1974).

Therein we quoted approvingly from the
Supreme Court o¢f New Mexico in Mora w.
Martinez, 80 N.M. 88, 451 P.2d 992, 993-4
{1969} :

"*IWe] take note of the fact that,
although our Rule 52 differs from the
federal rule, neverthsless the reasons
for both rules are the same, i.e., as
an aid to the appellate court by
plac1ng before it the basis of the
decision of the trial court; to require
care on the part of the trial judge in
his consideration and adjudication of
the facts; and for the purposes of res
judicata and estoppel by Judgmen
[Citing Barron & Holtzoff and Moore.]'
(Emphasis added.) In re Estate gg
Stibor, 96 Idaho at 163-64, 525 P.2d
357 at 358.

Thé New Mexico court in Mora continued on
from the above passage with the following:

"We agree with the federal cases
which, without exception, require
adequate findings and insist on the
exercise of an independent judgment on
the part of the trial judge in making
his own flndlngs of fact rather than
adopting those of one of the partles
(Emphasis supplied.)

The Supreme Court voiced its dissatisfaction
with this practice, quoting approvingly
from the advice given by Judge J. Skelly
Wright in his "Seminars for Newly Appointed
United States District Judges":

"Who  shall prepare the findings?
Rule 52 says the court shall prepare
the findings. 'The court shall find
the facts specially and state separate-

MEMORANDUM IN SUPPCRT OF MOTION TO STAY ORDER, ETC. -
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Id. at 864-65 (emphasis added). See alse, In re Johnson,
P. 492 (Idaho 1931)
follow Idaho Rule of Civil Procedure 52(a) in its order is
addressed in Pope v. Intermountain Gags Co.,

646 P.2d 988 (1982).

ly its conclusions of law.' We all
know what has happened. Many courts
simply decide the case in favor cof the
plaintiff or the defendant, have him
prepare the findings of fact and
conclusions of law and sign them.
This has been denounced by every court
of appeals save onhe. This 1is an
abandonment of the duty and the trust
that has been placed in the judge by
these rules. It is a noncompliance
with Rule 52 specifically and it
betrays the primary purpose of
Rule 52-~the primary purpose being
that the preparation of these findings
by the judge shall assist in the
adjudication of the lawsuit.

"I suggest to you strongly that you
avoid as far as you possibly can
simply sidgning what some lawyer puts
under vyour nose. Thege lawyers, and
properly so, in their zeal and advocacy
and their enthusiasm are going to
state the case for their side in these
findings as strongly as they possibly
can. When these findings get to the
courts of appeals they won't be worth
the paper they are written on as far
as assisting the court of appeals in
determining why the judge decided the
case," 376 U.S. at 656, 84 S$.Ct. at
1047, n. 4.

The effect of the court's failure to

103 Idaho 217,

300

The Idaho Supreme Court in Pope held that

failure to comply with 52(a) necessitated a reversal by express-

ing:

When the court sits as the trier of

fact,

it is charged with the duty of pre-

paring findings of fact and conclusions of

law in support of the decision which it
reaches. I.R.C.P. 52(a). Compton V.

Gilmore, 98 Idaho 190, 56 P.2d 861 (1977);

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - &
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Matheson v. Harris, 98 Idaho 758, 572 P.24
861 (1977). The purpose behind requiring
the court to "find the facts specially and
state separately its conclusions of law
thereon" is to afford the appellate court a
clear understanding of the basis of the
trial court's decision, so that it might be
determined whether the trial court applied
the proper law to the appropriate facts in
reaching its ultimate judgment in the case.
Perry Plumbing Co. V. Schuler, 956 Idaho
494, 497, 531 P.2d 584, 585 (1975). The
absence of findings and conclusions may be
disregarded by the appellate court only
where the record is clear, and yields an
obvious answer to the relevant gquestion.
Perry Plumbing Co. v. Schuler, supra; see,
e.g., Clements v. Clements, 91 Idaho 732,
430 P.2d 98 (1967); Call v. Marler, 89
Idaho 120, 403 P.2d 588 (1965); Merrill V.
Merrill, 83 Idaho 306, 362 P.2d 887 (1961).
Absent such circumstances, the failure of
the trial court to make findings of fact
and conclugions of law concerning the
material issues arising from the pleadings,
upon which proof is offered, will necessi-
tate a reversal of the€ judgment and a
remand for additional findings and conclu-
siong, unless such findings and conclusions
would not affect the judgment entered, In
the Matter of the Estate of Lewis, 97 Idaho
299, 302, 543 P.2d 852, 855 (1975); Perry
Plumbing Co. v. Schuler, 96 Idaho at 497,
531 P.2d at 585; and, where there is no
evidence which would support further find-
ings material to the judgment, the judgment
will simply be reversed, the plaintiff
having failed to prove his claim.

Id. at 996 (emphasis added). It is hecessary for the owamw.ﬁo
comply with Rule 52(a) in order to allow and afford the appellate
court a clear understanding of the trial court's decision Hm
determining whether the proper law and appropriate facts were
reached in entering the order in the instant case. The record
in the instant case is unclear regarding what facts were decided
and what conclusions were reached in the May 9, 1983, hearing.

The court needs to outline in a specific decision the factual

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 7
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and legal basis for each of the component parts of the order.
This procedure will provide the reviewing court with a clear
understanding of the basis of the court's decision.

In Sorenson v. Adams, 98 Idaho 707, 571 P.2d 769 (1977),

the supreme court outlined what constitutes proper findingsg of
fact and conclusions of law under Rule 52(a). The court in
Sorenson held that bench remarks do not comply with Rule 52(a)
by stating:

Although failure to make findings and
conclusions 1s not assigned as error, the
defendants urge upon us that the trial
court did in fact make the requisite find-
ings. We can only assume that defendants
would have us accept the trial court's
bench remarks, made in passing upon the
motion, as the equivalent of compliance
with Rule 52(a) which reads: "If an opinion
or memorandum decision is filed, it will be
sufficient if the findings of fact and
conclusions of law appear therein." The
defendants are not on sound ground; there
are no findings of fact and conclusions of
law; there is no memorandum opinion of the
trial court. A trial court's bench remarks
are simply that, and nothing more. A trial
court in fulfilling the reguirements of
Rule 52(a) may very well decide to make
findings gquite different from the indica-
tions stated in passing on the motion.
Bench remarks, sometimes referred to as
tentative impressions of what the evidence
shows, do not substitute for nor rise to
the dignity of writing findings of fact and

conclusions of law, either separately
stated, or embodied in a written memorandum
opinion.

Id. at 773-74 (emphasis added).

The Idaho Supreme Court has ruled on numerous cccasions
that the best procedure tc utilize in Qm<mwowwnasms order or
proposed findings of fact and conclusiens of law is to allow

both parties a full and fair Opportunity to be heard before

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 8
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signing the order. Idaho Power was»néver provided an oppor=-
tunity to voice its objections to the order and the implementa-
tion of an interlocutory qrder in the nature of a preliminary
injunction in civil cage No. 3667. The order was submitted on
a form provided by opposing counsel and was signed without any
changes or alterations. The record before the court does not
éupport the substance of the order and should be stayed until
both parties have an opportunity to have a hearing to correct
and modify the order pursuant to the Idaho Rules of Civil
Procedure.
III.
THE ORDER GRANTING AN INTERLOCUTORY ORDER IN THE NATURE
OF A PRELIMINARY INJUNCTIOCN FAILS TO MEET THE
PROCEDURAL AND SUBSTANTIVE REQUIREMENTS
UNDER THE LAW
The order is fatally defective by ordering an interlocutocry

order in the nature of preliminary injunction while failing to
satisfy the procedural prerequisites for such an order. The
original notice of hearing and motion for an interlocutory
order in the nature of preliminary injunction was signed by
John T. Hawley on béhalf of the Davises in c¢ivil case No. 3667
on April 18, 1983, and set for hearing on May 9, 1983, at

9:30 a.m. This motion stated the following "Pursuant to Idaho

| Code section 42-1406, etc., Thomas Davis moves the Court for an

Order enjoining Idaho Power Company from interfering with his
diversion of water from the point of diversion decreed by this
court and the Department of Water Reésources and éllowing them
access to this point." This motion requested the court to

enjoin Idaho Power freom denying Tommy Davis access to his point

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, 'ETC. - 9
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cf diversion. The statements contained in the order under
paragraphs 3, 4, and 5 provide greater relief than requested in
the motion and notice of hearing provided to Idaho Power Company.
Idaho Power Company was denied due process and the right to a
full and fair evidentiary hearing regarding paragraphs 3, 4,
and 5 in the order. The order cannot be entered without each
party having a full and fair opportunity to present evidence
and have a hearing regarding the necessity or propriety of
entering such an order against Idzho Power Company.

The order grants relief to the Davises which excessively
exceeds the notice of hearing and motion provided to Idaho
Power regarding the interlocutory order and preliminary injunc-

tion. In Lyon v. Cascade Commodities Corp., 97 Idaho 714, 496

P.2d.951 {1972), the court held that an amended preliminary
injunction which was s¢ much more restrictive than the original
preliminary injunction issued on March 3, 1971, was in effect a
completely new injunction which could not be issued without a
notice to the adverse party. Thelinjunctive order issued by
the court in the instant case is much broader than the original
motion and notice for an interlocutory order in the nature of
preliminary injunction. The breath and scope of the order in
effect transforms it inte a new motion"for an interlocutory.
order and preliminary injunction on grounds much broader than
the original moticn. Idaho Power Company was not provided with
notice or a hearing regarding the order that was‘entered in the

instant case on November 1, 1983.

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 10




BOISE, 1DARG BaTO
PHOME {208) 343-545%54

El-AM, BUURKE. EVANS, BOYD & KOONYZ
1010 FIRST INTERSTATE BUILOING
P.O. BOX 1558

w0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

l

fry o

Idaho Power was never provided a full and complete eviden-
tiary hearing on the original motion for an interlocutory crder
in the nature of a preliminary injunction. The record reflects
that the court on May 9, 1983, gave the parties time to work |
out a solution before entering any order. The parties have
been unable to resolve the controversy threough settlement
negotiations. Idaho Power requests a full and complete eviden-
tiary hearing on the motion for an interlocutory order in the
nature of a preliminary injunction. Idaho Power regquests the
opportunity to present witnesses and cross-examine witnesses at

the hearing. See Lawrence Warehouse Co. v. Rudio Lumber Co.,

Idaho , 405 P.2d 634 {1965).

The order in the nature of preliminary injunction also
fails to comply with Idaho Rules of Civil Procedure Rule 65(a)
through (e). Rule 65(c¢) is mandatory and states:

No"restraining order or preliminary injunc-.

tion shall issue except upon the giving of

security by the applicant, in such sums as

the court deems proper for the payment of

such costs and damages including reasonable

attorney fees to be fixed by the court, as

may be incurred or suffered by any party

who 1s found to have been wrongfully

enjoined and restrained.
Idaho Rules of Civil Procedure Rule &5(c) requires that there
be security given before a preliminary'injunction can be issued.
In the instant case, injunction relief was granted without
conforming to Rule 65(c) which is mandatory and the injunctive
order must fail. In Hutchins v. Trombley, 95 Idaho 360, 509
P.2d 579 (1973), the court addressed the mandatory security

deposit requirement of 65(¢) by stating:

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 11
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The order pendente lite was improperly
issued for another reason. Rule B5(c¢)
provides that no restraining order or
preliminary injunction shall issue except
upon giving a bond by the applicant in such
sum as the court deems proper. . . .In view
of our background and practice under I1.(C.
§ 8-405 which made the filing of a bond
mandatory, we hold that before an injunction
is issued under Rule 65 the giving of
security by the applicant for the payment
of costs, damages and attorneys fees as
provided in Rule 65{(c) is mandatery, unless
the trial court makes a specific finding
based upon competent evidence that no such
costs, damages or attorneys fees will
result to the restrained party as a result
of a wrongful issuing of the injunction or
restraining order., Since there is no such
finding in this case, the trial court
improperly issued the order pendente lite
without requiring security as provided for
in Rule 65(c). For all o¢f the foregoing
reasons the order pendente lite was errone-~
ously entered by the district court.

Id. at 583.
The order is defective because it fails to comply with
Rule 65(d) which states:

Every order dgranting an injunction and
every restraining order shall set forth the
reasons for i1ts issuance; shall be specific
in terms; shall describe 1in reasonable
detail, and not by reference to the com-
plaint or other document, the act or acts
sought to be restrained; and is binding
only upon the parties to the action, their
officers, agents, servants, employees, and
attorneys, and upon those persons in active
concert or participation with them who
receive actual notice of the order by
personal service or othervise.,

The order in the case at bar deoes not meet the specificity
requirements under Rule 65(d).
The Davises have failed to meet the legal criteria for the

issuance of a preliminary injunction as outlined in Rule 65(e)(1)

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 12
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Rule 65(e) of the Idaho Rules of Civil Procedure

sets out the criteria by which a district court should determine,

in its discretion, whether it should grant a preliminary injunc-

tion.

may grant a preliminary injunction:

(1). When it appears by the complaint
that the plaintiff is entitled to the
relief demanded, and such relief, or any
part thereof, consists in restraining the
commission or continuance of the acts
complained of, either for a limited period

.or perpetually.

(2). When it appears by the complaint
cor affidavit that the commission or continu-
ance of some act during the litigation
would produce waste, or great or irreparable
injury to the plaintiff.

{(3). When it appears during the litiga-~
tion that the defendant is doing, or
threatens, or is about to do, or is pro-
curing or suffering to be done, some act in
violation of the plaintiff's rights,
respecting the subject of the actien, and
tending to render the judgment ineffectual.

(4). When it appears, by affidavit,
that the defendant during the pendency of
the action, threatens, or 1is about to
remove, or to dispose of his property with
intent to defraud the plaintiff, an injunc-
tion ordet may be granted to restrain the
removal or disposition.

{(5). A preliminary injunction may also
be granted on the motion of the defendant
upon filing a counterclaim, praying for
affirmative relief upon any of the grounds
mentioned above in this section, subject to
the same rules and provisions provided for
the issuance o¢f injunctions on behalf of
the plaintiff.

(6). The district courts, in addition
to the powers already possessed, shall have
power to 1issue writs of injunction for
affirmative relief having the force and
effect of a writ of restituticon, restoring

MEMORANDUM IN SUPPCRT OF MOTION TO STAY ORDER, ETC. =
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any person or persons to the possession of
any real property from the actual possession
of which he or. they may be ousted by force,
or violence, or fraud, or stealth, or any
combination thereof, or from which he or
they are kept out of possession by threats
whenever such possession was taken from him
or them by entry of the adverse party on
Sunday or a legal holiday, or in the night-
time, or while the party in possession was
temporarily absent therefrom. The granting
of such writ shall extend only to the right
of possession under the facts of the case,
in respect &# the manner in which the
possession was obtained, leaving the parties
to their legal rights on all other guestions
the same as though no such writ had issued;
provided, that no such writ shall issue
except upon notice in writing to the adverse
party of at least five (5) days of the time
and place of making application therefor.

From the above-quoted sections of Rule 65(e), it is clear that
this rule codifies the common law c¢riteria for estabkblishing a
legal basis for injunctive relief. To this extent, Idaho cases
decided prior to the promulgatiocn of this rule are helpful for
determining if the plaintiffs here have actually established
any legal basis for relief.

The issuance of a preliminary injunction is, of course,
discretionary with the court, the court should’grant such
relief only in extreme cases where plaintiff's rights are very
clear, and it appears that irreparable injury will flow from

the refusal of that right. Farm Service, Inc. v. United States

Steel Corporation, 20 Idaho 570, 414 P.2d 898 (1966); Evans v.

District Court, 47 Idaho 267, 275 P. 99 (1929). The Idaho

Supreme Court in Farm Service, Inc. set out the following

criteria to be considered in determining whether a preliminary

injunction should be issued: (1} whether the plaintiff will

MEMORANDUM IN SUPPORT OF MOTION TCO STAY ORDER, ETC. - 14
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suffer great or irreparable injury during the pendency of the
action; (2) whether any such injury méy be adequately compensated
in damages and whether the defendant may be able to respond in
damages; and (3) whether plaintiff has demonstrated a clear
right to the relief sought. 414 P.2d at 907. The court also
indicated that these considerations should be weighed against
the injury which may result to thelhefendant during the pendency
of the action by the imposition of a preliminary injunctien in
the event that it should finally be determined that plaintiff

is not entitled to injunctive relief. Ibid.

.These considerations amplify the grounds stated in Rule 65(e)

for the issuance of a preliminary injunction. The reasons for

the rule, as well as the criteria set out in Farm Serviges,
lgg;.against the improper use of preliminary injunctions are
apéarent. The plaintiff should not be allowed, as plaintiffs

are attemptiﬁg here, to obtain relief without final determination
on the merits unless truly extraordinary circumstances warrant
the relief.

If the court enters the November 1, 1983, order Idaho
Power would object because Idaho Power was not provided notice
or a full evidentiary hearing on the matter. In the instant
case the order entered by the judge on November 1, 1983, pro-
vides Tommy J. Davis and Jemima K. Davis with the final and
ultimate relief requested in the civil case No. 3667.

In Rowland v. Kellogg Power and Water Co., 40 Idaho 216,

233 P.2d 869 (1925), the Idaho Supreme Court stated:

A temporary injunction will not usually.
be allowed when the effect is to give the

MEMORANDUM IN SUPPORT OF MOTION TC STAY ORDER, ETIC. - 15
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plaintiff the principal relief he seeks,
without bringing the cause to trial.
Neither should a preliminary injunction be
dissolved where its effect would be such as
to give the defendant the relief he seeks
without bringing the case to trial.

Id. at 225. The Idaho Supreme Court gquoted this language with

approval in Gilbert v. Elder, 65 Idaho 383, 144 P.2d 194 (1943)

and more recently in Lawrence Warehouse Company v. Rudio Lumber

Company, 89 Idaho 389, 405 P.2d 634 (1965). The granting to

plaintiffs of principally all of the relief which they seek at
the preliminary injunction level, deprives Idaho Power of the
opportunity to adequately prepare and meet the allegations and
present their case. In addition, the court should not exercise
ifs extraordinary injunctive powers when the Davises can be
adequately compensated by monetary damages. A review of the
pleadings which plaintiffs have submitted indicates that their
injuries, if any, are purely economic. Hence, to the extent
that such injuries can be proved, they can be easily remedied
by monetary relief.

In Lawrence the court noted that the preliminary injunction
gave the plaintiff All the relief it sought in the action
except incidental damages. The Idaho Supreme Court in Laﬁféﬂca
addressed the issue of allowing a temporary injunction te grant
the moving party the principal relief he seeks in the actioﬁ by
statiﬁg:

In Sims v. Greene, 161 F.2d 87 (3rd Cir.
1947), the circuit court set aside a pre-
liminary injunction on the ground that it
had been granted upon the pleadings and
affidavits filed by the parties and without

opportunity to the adverse party to produce
oral testimony. The court said:

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 16
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Id. at 638.

"The issuance of a preliminary
injunction under such circumstances is
contrary not only to the Rules of
Civil Procedure but also to the spirit
which imbues our judicial tribunals
prohibiting decision without hearing.
Rule 65(a) provides that no preliminary
injunction shall be issued without
notice to¢ the adverse party. Notice
implies an opportunity to be heard.
Hearing reguires trial of an issue or
issues of fact. Trial of an issue of
fact necessitates opportunity to
present evidence and not by only one
side to the controversy." 161 F.2d at
88.

and further:

"If anything more was reguired to
indicate with certainty that a pre-
liminary injunction may not issue
without giving the party sought to be
enjoined an opportunity to present
evidence on his behalf, it is furnished
by the provisions of Rule 52(a) which
requires the court, 1in all actions
'tried upon the facts without a jury'’
to state separately its conclusions of
law and 'in granting or refusing
interlocutory injunctions' 'similarly
[te] set forth the findings of fact
and conclusions of law which constitute
the grounds of its actions.' The
conclusion is inescapable that since a
district court is required by the rule
to make findings of fact, the findings
must be based on scomething more than a
one-sided presentation of the evi-
dence." 161 F.2d at 89.

injury is a cowucrstone for granting the preliminary injunctien:

In this case no hearing was had on the
motion for preliminary injunction, and the
defendants were denied an opportunity to
present evidence in opposition to . the
application. The court did not make find-
ings of fact and conclusions of law as
required by IRCP 52(a). . . .The procedure
followed by the court effectively denied
defendants their right to be heard, and an

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 17
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opportunity to make a record of their
opposition to the injunction.

Id. at 639.

In Lawrence the supreme court stated that because of the
severity of the preliminary injunction it necessitated having a
full and fair hearing with each party being able to present
oral as well as affidavit testimony. The court analyzed Idaho
Rules of Civil Procedure in conjunction with other jurisdictioﬁs
and stated:

Timely notice and an opportunity to be
heard are of the essence ¢f due process,
and are jurisdictional essentials of a

"valid judgment. Leonard v. Leonard, 88
Idaho 485, 401 P.2d 541 (1965); Armstrong
v. Manzo, 380 U.S. 545, 85 S5.Ct. 1187, 14
L.Ed.Zd 62.

The order granting preliminary injunction

is reversed and the cause is remanded for

further proceedings not inconsistent with

this opinion.
Id. at 639. The court in Lawrence went onto reverse the pre-
liminary injunction and remanded the case for a full and fair
hearing. Idaho Power Company has never been provided the
opportunity for a full and fair hearing regarding the issuance
of an interlocutory order in the nature of a preliminary injunc-
tion. Idaho Power must be provided theé opportunity to call.
witnesses before the court can enter the order dated November 1,
1983, in civil case No. 3667, Idaho Power Company was never
provided notice that the court was going to issue an injunction

and not consider the temporary solutions offered the court at

the time of the hearing. The motion for preliminary injunction

MEMORANDUM IN SUPPORT OF MOTION TO STAY ORDER, ETC. - 18
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and interlocutory order was not fully heard before the parties
because of settlement negotiations between Mr. Davis and Idaho
Power Company. Idaho Power Company reguests that the court set
a hearing where witnesses can be called and testimony taken
regarding the propriety of entering an interlocutory order in
the nature of preliminary injunction in this case,

The order signed November 1, 1983 in this case granting an
interlocutory order in the nature of a preliminary injunction
is beyond the scope and powers of the preliminary injunction
rules. In Brint v. Steele, 112 P. 319 (1910), the court stated:

[UInder the law of this state, an injunc-

tion is a writ or order requiring a person

to refrain from a particular act (sec-

tion 4287, Rev. Codes) and not a writ or

order requiring a person to do a certain

act. (Citations omitted.)
Id. at 320. The preliminary injunction in this case not only
enjoins Idaho Power Company from interfering with Tommy Davis's
and Jemima K. Davis's alleged water right but mandatorily
requires Idaho Power to take and affirmatively perform an act.
This is clearly beyond the scope and the power of an preliminary
injunction and the preliminary injunction must be stayed.

The record does not establish any facts which justif§-£he
award of attorney fees under Idaho Code section 12~121. The
order entered in civil case No. 3667 is defective for its -
failure to comply with Idaho Rules of Civil Procedure
Rule 54(e}(1) and (2} because the ceurt failed to make a written
finding as to the basis and reasons for awarding;the attorney

fees, There cannot be an award of attorney fees until such

requirement by the Idaho Rules of Civil Procedure is established

MEMORANDUM IN SUPPORT OF MOTION TO STAY OQRDER, ETC. - 19
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on the record. Idaho Power has never been provided notice or a
hearing to argue the rational for awarding the attorney fees in
the instant action under section 12-121.

Idaho Power would further move pursuant to Rule 60(b)(6)

that based upon the affidavits and record in the instant case,

there is no necessity or irreparable harm that can be proven by

the Davises to support the interlocutory order in the nature of
a preliminary injunction. Pursuant to Idaho Rules of Civil
Procedure Rule 8Q(b)(6) the corder should be set aside and
stayed based upon the record before the court.

RESPECTFULLY SUBMITTED This m\ day of November, 1983.

ELAM, BURKE, EVANS, BOYD & KOONTZ

o1 Lm0

Terry Z. Uhling, Of the Firm
Attorneys for Idaho Power
Company
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this Z day of November, 1983,
I caused to be served a true and correct copy of the within and
foregoing instrument, by personal service of the same upon:

Jack Hawley

Hawley Troxell Ennis-& Hawley
One Capital Center

Boise, Idaho 83702

Darcy Frownfelter
Deputy Attorney General
Statehouse

Boigse, Idaho 83720

and by mail, postage prepaid, to:
Robert Remaklus
Attorney at Law

P.0O. Box 759
Cascade, Idaho 83611

o

Terry A. Uhling [/
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ELAMTBUR E, EVAIEIJSh]éJé{fl & KOONTZ NOV 4 1983
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Attorneys for__Idaho Power Company _ %aﬂiwujll‘

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL ) Civil No. 3667
DETERMINATION OF THE RIGHT )
TO THE USE OF SURFACE AND } ORDER GRANTING MOTION TO
GROUNDWATERS OF THE PAYETTE ) REDUCE TIME REQUIRED FOR
)
)

RIVER DRAINAGE BASIN NOTICE OF HEARING

The above entitled action having come on pursuant to Idaho
Power Compan&'s Motion to Reduce Time Required for Notice of
Hearing, and good cause appearing therefor;

NOW THEREFORE, IT IS HEREBY ORDERED, That said motion is
hereby granted, and that the hearing on the said Motion for
Stay, Motion to Reconsider, Motion to Alter and Amend Order)

Motion for Relief from Order, and Motion for the Court to Set
Forth Findings of Fact and Conclusions of Law shall be held at
10:00 o'clock a.m., on the 8th day of November, 1983, at the
Canyon County Courthouse, Caldwell, Idaho.

DATED This gg day of November, 1983.

Roger L. Willlams

District Judge

ORDER GRANTING MOTION TO REDUCE
TIME REQUIRED FOR HEARING -~ 1

1)

r
e
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Terry T. Uhling
ELAM, BURKE, EVANS, BOYD & KOONTZ
1210 FIRGT INTERSTATE BuiLDING
P O, BOX I559 BOISE, IDAHO 8370l
PHONE (208) 243-5454

Idaho Power Company

Attorneys for.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL }
DETERMINATION OF THE RIGHT TO ) Civil No. 3667
THE USE OF SURFACE AND GROUND )
WATERS OF THE PAYETTE RIVER )

)

)

DRAINAGE BASIN. -

NOTICE OF HEARING

TO: All Parties and their respective counsel of record:

YOU WILL PLEASE TAKE Notice That Idaho Power Company will
bring their Objection to Proposed Order on for hearing before
this Court on the 14th day of November, 1983, at the hour of
9:30 o'clock a.m., of said day, or as soon thereafter as
counsel can be heard.

DATED This ____,__ day of November, 1983.

ELAM, BURKE, EVANS, BOYD & KOONTZ

By: /5]
Terry T. Uhling, Of the Firm
Attorneys for Idaho Power Company

NOTICE OF HEARING - 1
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1983,

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this _ | day of November,
I mailed a true and correct copy ¢f the within and

foregoing instrument, postage prepaid, to:

John T. Hawley

Hawley, Troxell, Ennis & Hawley
P.O. Box 18617

Boise, Idaho 83701

Robert H. Remaklus
P.O. Box 759
Cascade, Idaho 83611

Darcy Alan Frownfelter
Attorney at Law

State of Idaho

Department of Water Resources
450 West State

Boise, Idaho 83720

/5]

Terry T. Uhling

NOTICE OF HEARING - 2
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Terry T. Uhling
ELAM, BURKE, EVANS, BOYD & KOONTZ
1010 FIRST INTERSTATE BUILDING
P Q. 80X 1559 B8QISE, IPAHD B3704
PHONE (208) 343-5454

Attorneys for. Idaho Power Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT CF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL )y
DETERMINATION OF THE RIGHT TO ) Civil No. 3667
THE USE OF SURFACE AND GROUND ) OBJECTION TO PROPOSED
WATERS OF THE PAYETTE RIVER } ORDER
DRAINAGE BASIN. )
)

COMES NOW Idaho Power Company, by and through their
attorneys of record, Elam, Burke, Evans, Boyd & Koontz, and
hereby objects to the proposed Order filed in the above
referenced matter. Idaho Power Company ocbjects on the ground
that the proposed Order fails to accurately state the findings
of fact and conclusions of law set forth in the Court's Ruling
and Comments entered May 9, 1983, at 9:30 o'clock a.m., in fhé
Gem County Courthouse, Emmett, Idaho. Attached hereto and
incorporated by reference as Exhibit "A" is a true and correct
copy of the transcript of the Court's Ruling and Comments
entered May 9, 1983, in the instant case. This objectioﬁ is
based upon the pleadings, files and memoranda on file herein

and upon any pleadings to be filed in support hereof,

OBJECTION TC PROPOSED ORDER = 1
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ORAL ARGUMENT IS REQUESTED.
DATED This [ day of November, 1983.

ELAM, BURKE, EVANS, BOYD & KOONTZ

By: [s/
Terry T. Uhling, Of the Firm
Attorneys for Idaho Power Company

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this z day of November,
1983, I mailed a true and correct copy of the within and
foregoing instrument, postage prepaid, to:

John T. Hawley

Hawley, Troxell, Ennis & Hawley
P.0O. Box lel?

Boise, Idaho 83701

Robert H. Remaklus
P.O. Box 759
Cascade, Idaho 83611

Darcy Alan Frownfelter

State of Idaho

Department of Water Resocurces
450 West State

Boise, Idahe 83720

QBJECTION TO PROPOSED ORDER = 2
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IN THE DISTRICT CQURT OF THE THIRD JUDICIAL DISTRICT OF

AUG 4 1983

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

In the Matter of the General
Determination of the Right to
the Use of Surface and Ground-
waters of the Payette River
Drainage Basin

CASE NO. 3667

et Nt Nt Sg gt Vet ]

COURT'S RULING AND COMMENTS

May 9, 1983

APPEARANCES: ... ...

Mr., John T, Hawley

Hawley, Troxell, Ennis & Hawley
Attorneys at Law

One Capital Center

P. 0. Box 1617

Boise, Idaho 83701

Mr. Robert H. Remaklus
Attorney at Law

P, O. Box 759

Cascade, Idaho 83611

Mr. Terry T. Uhling

Elam, Burke, Evans, Boyd & Koontz
Attorneys at Law

First Interstate Bank Building

P. 0. Box 1559 ‘

Boise, Idaho 83701

Mr. Darcy Alan Frownfelter .
Attorney at Law

Stata of Idaho

Department of Water Resources

450 West Statea

Boisa, Idaho 83720
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EMMETT, IDAHO, MONDAY, MAY 9, 1983, 9:30 A.M.
* * k]
COURT: Well, as you both know, on March 17,
I denied the motion to strike. I don't see any reason to
do‘otherwiae. I can understand the due process concern,
but if as stated, and apparently uncontested, that Idaho
Power did have notice of the information contained in the
affidavits of Mr. Davis and apparently Mr. Watts, that
in effect -- and correct me if I misstate this, but my
understanding is that the correction related to amending
the record so as to reflect the true point of diversion as
opposed to what was contained in the report as being the
point of diversion, more specifically to reflect that the
true point of diversion was Lot 5 as opposed to Lot 2.

Now anybody knowledgeable about water rights,
which the officials of Idaho Power certainly are, could
anticipate that that correction would give rise to the
amendment as was done by Judge Norris, and I would think
that 1f something occurred in their absence, that is, Judge
Norris did amend and in effect confirmed the amended
adjudication, than it would have baen encumbent upon the
power company to object within the ten days indicated by
the statute to the amended judgment.

I'm more concerned about the merits than I am the

rules, but I'm also concerned about avoiding irreparable
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harm to Mr. Davis, who appears to me, at this point at

- least, to be certainly the apparent water cwner.

I'm also concerned about whether or not the
objection to the point of diversion i3 really a good faith
situation. I mean, I could grant you a hearing, and that's
costly to Mr. Davis or anyone that has placed upon them
the burden that counsel alludes to.

I think at this point in time, I have not
received, and there's nothing in the record, and I can
understand that you can argue that maybe it's premature
to do so, but for the purposes of being persuasive to me,

I am going to deny any motion to reconsider that order
entered March 17, until I show ~- or until I see some
evidence of a géod faith objection. My concern here,
frankly, is that at this point in time, either procedurally
or otherwise, I consider the buriams of proof to be on

Idaho Power Company. I think that Mr. Davis, through the
procedures, has sustained his burden of receiving the
confirmation of the point of diversion in Lot 5:; that to
avold irreparable harm to him, I'm going to continue to
treat his water right as having been fully adjudicated.

The second thing I'm concerned about, of courses,

is the fact that obviously for a considerable period of

time, he did -~ from wherever the water was diverted, it did

flow to him through the spillway of the power company.




10
1M
12
13
14
15

16

17 |

18
19
20
21

22
23
24
25

and I want you, Mr. Hawley, and you, Mr, Davis, to know

-8 @

They're certainly aware of that, or I would presume that
they have been over those yearé, and that they voluntarily
removed it without any talk about due process, they removed
it without any hearing as to what was going to happenfto
the Davises by reason of the removal. To ma, that is
certainly an arbitrary action, and for fhat reason, I'm
going to place, whether rightfully or wrongly, I'm going

to require the power company, before I will consider any
motions to reconsidexr, an absolute showing that to me
would be prima facie evidence of a priority contrary to that
of the Davises because, at.the present time, I consider

the amendment to be proper, that there has been no objection,

that the only reason that I would consider any reconsidera-
tion is the fact that these due process issues can go on
until you know what freezes over and the good and very
capabla counéei-fhat you haﬁe fees will also go on, and that
thisa matter.could be very expensive and could be very lengthy
and, for lack of a better word, your title, assured title
to your water right could be in jeopardy for an indefinite
period of time. That I'm.trying to avoid. I'm not tryingﬁ
to drag this mati_.r out and make it any more legalistic
than it already has been. But in the meantime, I'm going
to treat it as an adjudicated water right with all the tenant

rights that go with it.
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And, therefore, that makes it also encumbent
upon the power company to not interfere with that right
or make whatever means are reasonably necessary in order
to provide the water as we've alluded to prior to this
hearing. That's the only reason.

The other thing I would say is that in any
showing, good faith is of extreme importance to me, so much
go that if good faith is not determined to be shown and
the Davises are put thrbugh additional hearings, that I,
on my own motion -- hopefully, the Supreme Court will confirn
my latitude in discretion ~- I would be amenable to award
of attorney's fees ﬁo any water owner that would be put
to what I wouid consider an unnecessary showing.

So it's encumbent upon the power company to not
only make a showing that wauld satisfy -- you know, make
a prima facie showing of their priority, but also that the
same be in good faiﬁh which would include the issue of
damages.

I'm not going to speculate here in any way that
the continued usage of this water by the Davises would in
any way be damaging to the power company. I don't know
whether you can show it or not, but basically I'm not going
to hear it unless there is some good faith showing as to
that.

.That'll he my ruling at this point in time, Mr.
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Hawley. Technically, I will again deny the motion for
reconsideration, and I hope -- hopefully, all counsel
understand what I'm trying td do is set the parameters of
what I will consider if £here's any mefit to be considered.
In the meantime, as to the motion hasically in
the way of a preliminary injunction, if the parties are
willing to work on that and try to arrive at a solution, I
would certainly ancourage .that. If you're not able to,
I'1l continue that maﬁtér, basically také it under advise-
ment for a period ofuten days, and if you don't arrive at

a'solution in that period of time, then I will enter an

you will be -- until determined otherwise, the power company
will be enjoined from interfering with the Davises water

use.

I assume that Mr. Davis either has or will very
soon have the necessity of irrigating, and so I do not want
this case to develop into a damage issue from his standpoint
ag well as from anybody else's.

MR. UBLING: Your Honor.

COURT: Yes, sir.

MR. UHLING: One of the things that we had
placed in the record, if it got to the preliminary injunctior
stage, was those affidavits. And there were some questions

as to what Idaho Powsar meant. Well, what Idaho Power means




10

11
12
13
14
.{5
16
17
18
19
20
21
22
23
24
25

‘understand that damages would be considered and awardable

¥ S

by this, Your Honor, is that we will place in a pump, we
will bear the cost of the pump, there will be no expense to
Davises, and we will have him water, 13.5 c¢fs, through a
pump that will not cost him anything, so he will not he
damaged through water, if the Court would consider the
preliminary injunction, if that was a means that the Court
was going to enter.

COURT: To me that seems like a satisfactory
temporary solution. I can understand a property owner's :
concern about relying on water being delivered by somebody
else. That's always, you know, God helps those that help
themselves, and that's a pretty necessagf thing when you're
dependent'on water, &eliverylis necessary; And that's the
only thing I would say is that it would not only be
encumbent on the power company to beaf the cost df that, but
the maintenance would have to be adequate and delive;y would

have to be prompt, and the power company would have to

in the event the same was not done so, the point being that
somebody would have to be -- have it be their immediate
respongibility to see that that's taken care of, and the
property owner, ... this case the Davises, are not left behind
to take you know what.

MR, UHLING: We understand that.

COURT: That they have toc have the p;iority,
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a real priority that their water is there promptly and
efficiently, albeit a temporary situation. And hopefully,
Mr, Hawley, the ultimate solution may be this one of working
it out with the Fedaral Government ih getting that, assuming
that this matter isn't resolved. And I think if you do

have a showing to make relative to reconsideration, that
that alaso be done aa immediately as possible --

MR. UHLING: Your Honor. .

COURT: - bacause the water season is
coming on, and we've got to get this resoived as efficiently
as possible,

MR. UHLING: In regards to a future motion
to reconsider, would the Court be acceptable to hear evidenc
contesting whether the Davises have a water right at all, or
ara you limiting the testimony just to Idaho Power showing
some sort of different or .superior priority to the Davises?
I guess the question I'm asking --

o COURT: Well, the only thing I'm concerned
about is, one, the priorities as between the power company
and the Davises because that's the only thing you could
obviously object to, and, two, the lssue of damage on the
part of the power company .by Davises being granted their
water right as has been heretofore adjudicated.

MR. UHLING: Thank you, Your Honor.

COURT: In other woxds, I don't want to just
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‘the thing =-- the only thing I want to determine or think

-have, and they've had it in the manner and with the integrity

" that they'vehad it., It wasn't the Davises that cut

¥ S

play games about who comes first. It doesn't really matter.
So long as the Davis water right isn't harmful to the

power company, I would conaider their objection somawhat
frivolous.

MR. UHLING: I understand that. One of the
questions I had is that there ia some contention that the
Davigses may not even have a water right of 13.5, but Idaho
Power Company has individuals who indicate that this may
have been somewhat of a license that was granted Davises,

Ha never was really --

COURT: Well, I don't particularly have any

desire to have the Davises appeal this mattexr until the stuff

freezes over, either. As to that issue, I think basically,

I even have a basis to determine i3, because of the due
process issue, is the one .of how the Davises water right
relates to the water rights of the power company and the
damages that are probable to occur by confirming that water
right. I'm not going to go back and decide the -~ Well,
frankly, for better or for worse and on the record, it's
totally against my nature.to deny a person a water right

when they've had it over the period of time the Davisec

themselves off from this. They've had that flow down that

y
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spillway fof a long period of time, and I'm not going to go
back and destroy what occurred there or create appealable
error, to be honest about it.

If there's a basis to make some determination as
the relationship between the Davises and the power company
and to aveid damage, then I'll consider it. But otherwise,
it's a closed chépter.

MR. UBLING: Thank you, your Honor.

COURT: For expediency, Mr. Hawley, there
probably wouldn't be any necessity at this time for you to
pfepaxe and submit an order until we can see what happens
in the next ten days. Then we can submit an order and try
to take care of the whole thing in one ordar.

"MR. HAWLEY: All right. . Fine,

MR. UHLING: Thank you, Your Honor.

{At 10:27 a.m,, the hearing

concluded.)
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

"IN THE MATTER OF THE GENERAL
‘ DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND
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ORDER
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' The matter of Idaho Power Company's motion to reconsrder

wtheVOrder_of@th;s Court entered March 17, 1983 (Order denying

"aoo”Jemima“K;TDav1s'Iootlon for en 1nterlocutory order in the
nature of a preliminary injunction, both having coﬁe for a
hearing at 9:30 a:m,, May 9, 1983, before this Court, in the Gem
County Courthouse, Emmett, Idaho, pursuant to notice duly given, ;
?tand the Idaho Power Company appearing through its attorney, Terry
| Uhllng, of Boise, Idaho, and Thomas J. and Jemima K. Davis

appearingfth

gh thelr attorneys, Robert Remaklus of Cascade,




{Idaho, and Jack Hawley of Boise, Idaho, and the Idaho Department

of Water Resources appearlng through 1ts attorney, Darcy A. -

Frqynfelter, Deputy Attorney General, State of Idaho, and the
7Court*having'read'the above motions; including the briefs,
affldavits and attachments, and hav1ng heard oral argument and

-

eing fully advised in the premises and good cause appearing

ZJuly 12, 1982 Order of thlS Court amending proposed finding of

\\

niv}That the water rights of Thomas J. ‘Davis and Jemima

'ZDavis of 13 52 cfs and located at the head of the outlet works

' 65 4031X, Clalm No. 65 4031A, and Clalm Nc.*~w~:'

65 4031B are to be treated as fully adjudlcated with all
appurtenant rlghts, pursuant to Idaho Code § 42-1410,
____‘E;:3.yf That Idaho Power Company is hereby enjoined from

Vﬁand"erﬁereqhto;refrain_from interfering in any manner with the

aboye-waterrrignt'and_ite point of diversion,




*Idaho Power is hereby ordered to install a
ﬁpermanent tap and 16 inch plpellne from the outlet works of
Cascade Dam to the head of Thomas and Jemima Davis' ditch (the':-';
;Pqinﬁtet;whichiur.-and Mrs._Davis'had been receiving water prior

.tofthe'timenthat*ldaho Power destroyed the penstock and pipeline

:Idaho Power Company is to bear all costs assoc1ated therew1th.
fIdaho Power Company is to draw the necessary legal. and
fengineerlng documents, to the satisfaction of Mr. and Mrs. Davis
oandf¢heir'ettorneys,_grantlng them title to the pipeline and an
feaseﬁeot;o;ioitch;:tght1ecross Idaho Power property for that

.

-ffThatlplaintiff is granted its costs and reasonable

. attorneys fees necessarlly lncurred herein.

o - @:zg;“, ;[?f;

"__i_l’_\- »f,«gaér Ll :""—‘-"'-’
+ DISTRICT JUDGE
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY QF GEM

IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND

'WATERS OF THE PAYETTE RIVER

DRAINAGE BASIN.

)
)
)
)
)
)

Civil No. 3667

NOTICE OF HEARING

TO: Director, Department of Water Resources, State of Idaho;
Darcy Frownfelter, Deputy Attorney Attorney; and Idaho
Power Company and its attorneys of record, Elam, Burke,

Evans, Boyd & Koontz

YOU AND EACH OF YOU are hereby notified that the Claim-

ants will bring on for hearing their Motion for an Interlocutory

Order in the Nature of a Preliminary Injunction in the courtroom

of the above-entitled court in Emmett, Gem County, on Monday, May

9, 1983, at the hour of 9:30 a.m.,

may be heard.

NOTICE OF HEARING - 1

or soon thereafter as counsel



® @

DATED this 18th day of April, 1983.

HAWLEY TROXELL ENNIS & HAWLEY

,4?»—-7:/%4

~ John T. Hawley

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 18th day of April, 1983, I
served the within and foregoing NOTICE OF HEARING by causing a
true and correct copy thereof to be deposited in the United
States Mail, Boise, Idaho, postage prepaid, addressed as follows:

Terry T. Uhling, Esq.

ELAM, BURKE, EVANS, BOYD
& KOONTZ

P. O. Box 1559

Boise, Idaho 83701

Director

Department of Water Resources
State of Idaho

450 West State Street

Boige, Idaho 83720

Darcy Frownfelter
Deputy Attorney General
450 West State Street
Boise, Idaho 83720

2
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~.John T. Hawley RS

NOTICE OF HEARING - 2



Robert H. Remaklus, Lawyer P.A.
P.0. Box 759

Cascade, Idaho 83611
Telephone: (208) 382-4267

John T. Hawley

Albert P. Barker

HAWLEY TROXELL ENNIS & HAWLEY
P. O. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

Attorneys for Claimants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE QOF IDAHO, IN AND FOR THE COUNTY OF GEM

IJN THE MATTER OF THE GENERAL Civil No. 3667
DPETERMINATIOR OF THE RIGHT TO
THE USE OF SURFACE AND GROUND
WATERS OF THE PAYETTE RIVER

DRAINAGE BASIN.

MOTION FOR AN INTER-
LOCUTORY ORDER 1IN

THE NATURE OF A
PRELIMINARY INJUNCTION

s gy St Vot gt vl e

Pursuant to Idaho Code § 42-1406 et seqg., Thomas Davis
moves the Court for an Order enjoining Idaho Power Company from
interfering with his diversion of water from the point of
diversion decreed by this Court and the Department of Water
Resources and allowing them access to this point. 1In support of
his Motion, Claimant Davis will rely upon the record of the Court
in this matter, the attached Memorandum of Law and affidavits,

and the inherent power of the Court.

MOTION FOR AN INTERLOCUTORY ORDER IN THE
NATURE OF A PRELIMINARY INJUNCTION - 1



DATED this /R day of April, 1983.

HAWLEY TROXELL ENNIS & HAWLEY

thn T. Hawley

CERTIFICATE OF MAILING

T HEREBY CERTIFY that on the s&Mday of April, 1983, I
served the within and foregoing MOTION FOR AN INTERLOCUTORY ORDER
IN THE NATURE OF A PRELIMINARY INJUNCTION , by causing a true and
correct copy thereof to be deposited in the United States Mail,
Boise, Idaho, postage prepaid, addressed as follows:

Terry T. Uhling, Esq.

ELAM, BURRE, EVANS, BOYD
& KOONTZ

P.O. Box 1559

Boise, Idaho 83701

Director

Department of Water Resources
State of Idaho

450 West State Street

Boise, Idaho 83720

Darcy Frownfelter
Deputy Attorney General
450 West State Street
Boise, Idaho 83720

}
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John T. Hawley L

MOTION FOR aN INTERLOCUTORY ORDER IN THE
NATURE OF A PRELIMINARY INJUNCTION - 2



Robert H., Remaklus, Lawyer P,A,
P.0O., Box 759

Cascade, Idaho 83611
Telephone: {208) 382-4267

John T. Hawley

Albert P. Barker

HAWLEY TROXELIL ENNIS & HAWLEY
P. 0. Box 1617

Boise, Idaho 83701

Telephone: (208) 344-6000

Attorneys for Claimants

IN THE DISTRICT COURT CF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL Civil No. 3667
DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND
WATERS OF THE PAYETTE RIVER

DRAINAGE BASIN.

AFFIDAVIT IN SUPPORT OF
MOTION FOR AN INTER-
LOCUTORY ORDER IN THE
MATURE OF A PRELIMINARY
INJUNCTION

Nt it il et Mgt it gt®

STATE OF IDAHO )

County of Ada )

THOMAS J. DAVIS, being first duly sworn upon oath,

deposes and says:

1. I am the Claimant seeking relief from this Court to
allow me to divert water from my decreed diversion point.
2. I make the following statements based upon my own

personal knowledge and belief.

AFFIDAVIT ~ 1



3. I am the owner of property in Valley County
consisting primarily of a ranch approximately 6000 acres in size,
of which 1400 acres are irrigated by the water rights at issue in
this Motion.

4. From 1948 through 1981, my predecessors and I
diverted water from the outlet of the Cascade Dam in Lot 5 of
Section 26, T 14 N, R 3 E, B.M., Valley County, Idaho.

5. In 1982, Idaho Power Company destroved my diversion
works at the outlet tunnel and has since refused to either
replace these works or to permit me to construct additional
works.

6. This action of the Power Company has deprived me of
the water necessary to irrigate my lands.

7. I was damaged in 1982 because I did not have water
to irrigate my lands and feed my cattle and because the lands
decrease in productivity when deprived of water over a period of
time.

8. T will be similarly damaged in 1983 if I am not
allowed to irrigate my property. In addition, the continued
failufe to obtain water puts the continued viability of my cattle
operation intoc serious doubt.

9. If my lands continue to be deprived of water, they
will experience a decline in productivity that mere future

application of water will not be able to alleviate.

C/ >/</ |
L r ettt / L\kffﬁwfﬁf

Thomas J. Dav*

AFFIDAVIT - 2



SUBSCRIBED AND SWORN to before me this /f_y‘gay of

April, 1983.
!

W/W/\g

qq‘otary Public _for’
Residing at W

AFFIDAVIT - 3
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Robert H. Remaklus, Lawyer P.A.
P.0O, Box 759

Cascade, Idaho 83611
Telephone: (20B) 382-4267

John T. Hawley

Albert P. Barker

HAWLEY TROXELL ENNIS & HAWLEY
P, 0. Box 1617

Boise, Idaho 83701

Telephone: (208) 344~6000

Attorneys for Claimants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL Civil No. 3667

)
DETERMINATION OF THE RIGHT TO )
THE USE OF SURFACE AND GROUND )
WATERS OF THE PAYETTE RIVER ) MEMORANDUM OF LAW
DRAINAGE BASIN. )

)

)

FACTS
Claimants and their predecessors have continuously
diverted water since approximately 1948 from the outlet of the
Bureau of Reclamation's Dam at the Cascade Reservoir. This water
has been used by Claimants to irrigate 5,000 acres of pasture
land in connection with their ranching operation. The success of
this operation depends upon the obtaining of the irrigation
water. The Idaho Department of Water Resources filed proposed

findings of water rights concerning the Claimants' rights on ot

MEMORANDUM OF LAW - 1



about March 5, 1979. See Exhibits A through D. These proposed
findings accurately described the Claimants' rights except that
the point of diversion was incorrectly described. In June of
1982, Claimants became aware that the diversion point was
erroneously described. They therefore moved to permit a late
filing of an objection to the proposed findings by the
Department.

The Department of Water Resources neither formally
supported nor opposed the motion by the Claimant. It did state,
however, that:

"[I]f the court grants the Davis' motion,

Water Resources would ask the court to order

that the proposed findings be amended to

reflect the point of diversion in Lot 5,

Section 26, T 14 N, R 3 E, B.M. for claims

65-3580, 65-4031X, 65-4031A, and 65-4031B."

Copies of this résponse were mailed to Idaho Power Company.

On July 12, 1982, through district court Judge Gilbert
C. Norris, this Court ordered that the proposed late filing of
cbjection be allowed and that the proposed findings of water
rights by the Department concerning Claimants' rights be amended
to conform with the true point of diversion as set forth in the
response of the Department of Water Resources (see Exhibit E}.

Idaho Power Company objected to the order allowing the
late filing and change of point of diversion and moved to strike
that Order. On March 14, 1983, Idaho Power Company's motion was
argued before this Court. On March 17, 1983, this Court through

Judge Roger L. Williams denied the Power Company's Motion to

Strike (see Exhibit P).

MEMORANDUM OF LAW - 2



Despite the continuous use by Claimants and their
predecessors of the actual point of diversion and despite this
Court's earlier Order of July 12, 1982, Idaho Power Company has
refused to allow Claimants to continue the diversion of water
according to their water rights. This refusal has damaged
Claimants in 1982 and continued refusal by the Company will cause
severe damage and hardship to the Claimants and to their
property. Claimants use the irrigation water primarily to
irrigate grazing land for their cattle. Without the water, their
cattle ranching operation is likely to fail., 1In addition,
depriving their land of water over successive irrigation seasons
can cause irreparable harm to the land which the simple
reapplication of water sometime in the future will not be able to
undo. See Affidavit of Thomas J. Davis (April 15, 1983),

attached hereto.

LEGAL ANALYSIS

Under Idaho Code § 42-1410 provides that for purposes of
delivery of water, the water rights in the report of the
Department of Water Resources shall be in £full force and effect
during the pendency of the general adjudication:

"The report of the Director of the Department
of Water Resources ghall constitute prima
facie evidence of the nature of the rights
existing within the water system. For
purposes of formation of a water district and
delivery of water, the water rights in the
report of the Director shall be considered to
be adjudicated and the report shall be in full
force and effect from the date of its filing
with the court, unless and until its operation

MEMORANDUM OF LAW - 3



shall be stayed by a stay bond as provided in
§ 42-1415, Idaho Code." (Emphasis added)

Idaho Power is clearly in violation of this provision by failing
to give Claimants access to their point of diversion.

And even if the statute in guestion were not clear, this
Court would have inherent authority to issue such orders. In

Salt Lake City v, Anderson, 106 Utah 350, 148 P.2d 346 (1944),

the court confronted a similar issue concerning the powers of a
court in a general water rights adjudication. It succinctly
concluded that:

"We are of the opinion the district court has

the power and jurisdiction to issue temporary

injunctive orders prior to judgment on the

general statutory adjudication procedure."

148 P.2d4 at 351.

Thus, it is abundantly clear that Claimants will suffer
severe and irreparable harm if they are not allowed access to
their point of diversion, that under the law they are entitled to
such access, and that this Court has the authority to give them

that access.

. -,
RESPECTFULLY SUBMITTED this /& day of April.

HAWLEY TROXELL ENNIS & HAWLEY

N e, ]

‘John T. Hawley t

MEMORANDUM OF LAW - 4



CERTIFICATE OF MATLING

I HEREBY CERTIFY that on the /@ “day of April, 1983, I
served the within and foregoing MEMORANDUM OF LAW, by causing a
true and correct copy thereof to be deposited in the United
States Mail, Boise, Idaho, postage prepaid, addressed as follows:

Terry T. Uhling, Esgqg.

ELAM, BURKE, EVANS, BOYD
& KOONTZ

P.0O. Box 1559

Boise, Idaho 83701

Director

Department of Water Resources
State of Idaho

450 West State Street

Boise, Idaho 83720

Darcy Frownfelter
Deputy Attorney General
450 West State Street
Boise, Idaho 83720

h£2m-'7ﬁﬁg$?*“““1f/ta7

John T. Hawléy v

MEMORANDUM OF LAW - 5
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) "«';; i ‘il THE DISTRICT COURT OF THE THIRD
GIATY JUDICIAL DISTRICT OF THE 4TATE OF.
' IDAHO, INAND FOR THE COUNTY OF GEM.

Fo .!1 T IM THE MATTER OF THE GENERAL DETER-
" MINAYION OF THE RIGHT TO THE USE OF
SURFACE AND GROQUNDWATERS OF THE
PAYE.TI'E RIVER DRAINAGE BASIN-

. CIVIL NO. 3667

~ Dear Waterusar: - ~i3y, o

_ recommandad to the court as descnbed hutow.

-""
ol

- STATE OF.IDAHO -

PROPOSED FINDING
. OF WATER RIGHTS

W m e ;.A N ARTR :
I e A R IW R

S DEPARTMENT OF WATER HESOURCES

In connection with the above entitled action you or your predecoassors filed ong or more Claimstoa Water Right in tha Payutta River Drainage Basin. Your watur nghts hava been

,3'1\ . | R nzscmmon ou-' COLUMN HEADINGS ANDABBHEVIATIONSON REVERSE SIDE

.*[NDILATbb TOTAL#

'SCURCE: NCRTH FCRK,
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,- 'DWH v z! 1',.'".‘..!..:-': SRR T} '
U F WESTERN REGIGH
:HEQISOUTHCULEROﬁD : 'F“
' BROADBENTBUQNESSPARK
BOISE, IDAHO 83705
{208} 384-2190

L
[ ' *a

CLALM NAME AND PRIGRITY USE PERICE MAA ANOCLNT DIVERSIUN PLACE CF USE EASIS FCR
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ROBERT H. REMAKLUS, Lawyer P.A.
P. O. Box 759
Cascade, Idaho 83611

Telephone (208) 382-4267 F ” ”: ;’E )
C L

JOHN T. HAWLEY

HAWLEY, TROXELL, ENNIS & HAWLEY

One Capital Center JUL 1 21982

P. O. Box 1617 e LLUOA

Boise, Idaho 83701 THE A A o it

Telephone (208) 244-6000 PELMA R, KDLODziErl
— __ LLERS

ATTORNEYS FOR CLAIMANTS \5(&63{3_5 (3331 L nErTy

IN THE DISTRICT COURT OF THE THIRD JUDICIAI DISTRICT

—————————

CF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE ) CIVIL NC. 3667

GENERAL DETERMINATION OF )

THE RIGHT TO THE USE OF ) ORDER ALLOWING FILING OF LATE
SURFACE AND GROUND WATERS) OBJECTION TO PROPOSED FINDINGS

OF THE PAYETTE RIVER ) OF WATER RIGHTS AND AMENDING
DRAINAGE BASIN. ) PROPOSED FINDINGS OF WATER RIGHTS

The motion of Thomas J. Davis and Jemima K. Davis,
husband and wife, to Permit Late Filing of bbjeétion to
Proposed Findings of Water Rights coming on to be heard
pursuant to notice duly served upon the Director of the Depart-
ment of Water Rescurces of the State of Idahc, Robert H.
Remakius of ROBERT H. REMAKLUS, Lawyer P.A., and John T,
Hawley of Hawley, Troxell, Ennis & Hawley, appearing as
Counsel for Claimants, and Josephine P. Beeman appearing as
Counsel for the Idaho Department of Water Resources, the
Court having reviewed the record herein, and having heard
the statemeﬁts of counsel, and being fully advised in the
premiées, and good cause appearing therefor,

It is hereby ORDERED and this does ORDER that said motion
is granted anua Claimants are hereby permitted to file their
late Objection to Proposed Findings of Water Rights.

It is hereby further ORDERED and this does ORDER that
the proposed findings of water rights concerning the following
claims be and the same are herehy amended to set forth the
true peint of diversion of such waters as being at the head
of the outlet works of Cascade Dam in Lot 5, Section 26,

Township 14 North, Range 3 Fast, Boise Meridian, Valley County,

Idaho, to-wit:

EXHIBIT E
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Claim No. 65-3580

Claim No. 65-4031X

Claim No. 65-4031A

Claim No. 65-4031B

It is further ORDERED and this does ORDER that the
Director of the Department of Water Rescurces of the State of
Idaho shall endorse upon the proposed findings of water rights
concerning the above enumerated claims, the amendment made by

this order.

Dated this 12Zth day of July, 1982.

S ‘ (3,\}Lt¢vugg)
DISTRICT JUDGE .
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STrane Paoes

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND
WATERS OF THE PAYETTE RIVER
DRAINAGE BASIN

Civil No. 3667

ORDER

The matter of the Idaho Power Company's Motion to
Strike {(and Objection to) the Order of this Court entered
July 12, 1982 (Order Amending Propecsed Findings of Water
Rights) and the matter of the Thomas J. and Jemima K. Davis
Motien to Strike and/or Dismiss said Idaho Power Company
Motion both hé;ing come on for hearing at 92:30 a.m. March 14,
1983 before this Court in the Gem County Courthcuse, Emmett,
Idaho, pursuant to notice duly given and the Idaho Power
Company appearing through its attorney Terry T. Uhling of
Boise, Idaho and Thoﬁas J. and Jemima ¥. Davis zappearing
through their attorneys Robert Remaklus of Cascade, Idaho
and Jack Hawley of Boisé, Idaho and the Idaho Department of
Water Resources appearing through its attorney Darcy A.
Frownfelter, Assistant Attorney General State of Idaho,

and the Court having read the above Motions including the

EXHIBIT F
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affidavits of Thomas J. Davis, Donald Watts, Nic ¥sursa and
Josephine Beeman and having read the briefs and having heard
oral argument and being fully advised in the prémises and
good cause appearing therefore,

IT iS HEREBY ORDERED AS FOLLOWS:

1. That the Idaho Power Company's Motion to Strike
{and the Objection to) the July 12, 1982 Order of this Court
Amending Proposed Findings of Water Rights be and hereby is
denied.

2. That in view of the denial of said Idaho Power
Company's Motion {and Objection) the Motion of Thomas J. and
Jemima ¥, Davis to Strike and/or Dismiss said Idaho Power

Company Motion be and hereby is declared to be moot.

DATED: [Yazeu 17,1073 e\ Neeea L. Whetiamsg
DISTRICT JUDGE

ORDER, Pg. 2
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ROBERT H. REMAKLUS, Lawyer P.
P.O. Box 759

Cascade, Idaho 83611
Telephone: (208) 382-4267

John T. Hawley

HAWLEY TROXELIL ENNIS & HAWLEY
P.O, Box 1617

Boise, Idaho 83701
Telephone: (208) 344-6000

Attorneys for Claimants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO,

IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND
WATERS OF THE PAYETTE RIVER
DRAINGAGE BASIN.

6CI

Lepartnent of Walef

A,

IN AND FOR THE COUNTY OF GEM

Civil No. 3667

NOTICE OF HEARING

TO: DIRECTOR, DEPARTMENT
JOSEPHINE BEEMAN, DE
BURKE, EVANS, BOYD &

OF WATER RESOURCES,
PUTY ATTORNEY GENERAL,
KOONTZ.

P

1982
R'w{w

STATE OF IDAHO,
and ELAM,

YOU, AND EACH OF YOU, are hereby notified that Claimants

will bring on for hearing their Motion to Strike and/or Dismiss

Idaho Power Company Objection, in the Courtroom of the above-

entitled Court in Emmett, Gem

the g8+h day ¢f November

County, Idaho, on

Monday_

s 1982, at the hour of

_a.m., or as soon thereafter

DATED this 5th day

By.. /,
John T, Hawley ‘ﬁgytsna

NOTICE OF HEARING - 1

as counsel may be heard.

of Qctober, 1982.

HAWLEY TROXELL ENNIS & HAWLEY

9:30

Attorneys for Claimants



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 5th day of October, 1982,
I served the within and foregoing NOTICE OF HEARING by causing a
true and correct copy thereof to be deposited in the United
States Mail, Boise, Idaho, postage prepaid, addressed as follows:

Terry T. Uhling, Esqg.

ELAM, BURKE, EVANS, BOYD
& KOONTZ

P.O. Box 1559

Boise, Idaho 83701

Director

Department of Water Resources
State of Idaho

450 West State Street

Boise, Idaho 83720

Josephine Beeman

Deputy Attorney General
450 West State Street
Boise, Idaho 83720

b T, (budy

John T. Bawley 4

NOTICE OF HEARING - 2



ROBERT H. REMARLUS, Lawyer P.A.
P.O. Box 759

Cascade, Idaho 83611

Telephone: (208) 382-4267

John T, Hawley

HAWLEY TROXELL ENNIS & HAWLEY
P.0O. Box 1617

Boise, Idaho 83701
Telephone: (208) 344-6000

Attorneys for Claimants

oCT ¢ 1982

. &5
Department of Water Resour™®

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE GENERAL
DETERMINATION OF THE RIGHT TO
THE USE OF SURFACE AND GROUND
WATERS OF THE PAYETTE RIVER
DRATINGAGE BASIN.

Civil No. 3667

MOTION TO STRIKE
AND/OR DISMISS IDAHO
POWER COMPANY OBJECTION

- Claimants Thomas J. Davis and Jemima Davis (hereinafter

called Davis) move this Court for its order striking and/or

dismissing the pleading filed herein by the Idaho Power Company

{hereinafter called Power Company) entitled "Objection to Order

Amending Proposed Finding of Water Rights."

Said motion is based upon the pleadings, including the

March 5, 1979 Proposed Finding of Water
of Idaho Department of Water Resources;
42-1410; upon Rule 7(b}(3) of the Idaho

and upon further grounds as follows:

Rights filed by the State
upon Idaho Code §

Rules of Civil Procedure;

That said Power Company objection has not been timely

filed pursuant to the requirements of Idaho Code § 42-1410; that

MOTION TO STRIKE AND/OR
DISMISS OBJECTION - 1



the Power Company is guilty of laches in failing to file prior
objections to the Davig point of diversion; that the Power
Company had actual and adequate notice of the proceedings wherein
the Proposed Pinding of Water Rights were amended and failed to
appear; that said objection of the Power Company is not supported
by either a brief or by affidavits; that said objection of the
Power Company goes far beyond the amending 6rder entered by this
Court on July 12, 1982, in that the Power Company claims Davis
has no right to 13.52 CFS of water and no right to claim the
diversion point used by Davis since 1948, and in fact that Davis
has no water rights at all under Idaho law.

In support hereof Davis states:

THE POWER COMPANY OBJECTION IS UNTIMELY AND IS

BARRED BY IDAHO CODE § 42-141G; BY RULE

7(b} (3}, IDAHC RULES OF CIVIL PROCEDURE; AND

BY GENERAIL LACHES.

Clearly the Power Company was on notice on March 5, 1979
as to the nature of Davis's rights. Idaho Code § 42-141Q
provides that:

[Alny claimant who desires to object to
the report shall file his objections with the
court within sixty (60) days of the date of
mailing of guch report . . . and shall send a
copy of such objection to the director of the
department of water resources.
The Power Company objection was filed on September 1,
1982, over 3 1/2 years after the Proposed Finding of Water Rights
was filed. Neither a brief nor affidavits have been filed in
support of the objection. Nor did the Power Company indicate
whether it desired to "present oral argument or file a brief"
upon the face of the pleading.
Rule 7(b)(3) of the Idaho Rules of Civil Procedure
reads:
Briefs and arguments on motions.--It

shall not be necessary to file a hrief or

MOTION TO STRIKE AND/OR
DISMISS OBJECTION - 2



memorandum of law in support of a motion, but
the moving party must indicate upon the face
of the motion whether he desires to present
oral argument or file a brief within ten (10)
days with the court in support of the motion.
If the moving party does not request oral
argument upon the motion, and does not file a
brief within ten (10) days, the court may deny
such motion without notice if the court deems
the motion has no merit. If argument has been
requested on any motion, the court may, in its
discretion, limit or deny oral argument by
counsel by notice te all counsel before the
day of the hearing.

THE POWER COMPANY HAD ACTUAL AND ADEQUATE

NOTICE OF THE PROCEEDINGS ON JULY 12, 1982,

AND STILL FAILED TO APPEAR.

On March 5, 1979, the Director of the State of Idaho
Department ©of Water Resources filed the Proposed Finding of Water
Rights.

Included in said proposed finding were the water rights
of Davis. A true and exact copy of the Davis water rights as
proposed bf the Department of Water Rescurces and as filed by the
department onIMarch 5, 1979, is attached hereto as Exhibit A (4
pages).

The Davis water rights as set forth on Exhibit A include
a total of 13.52 CFS. The priority dates for those rights are
January 19, 1917 for 3.34 CFS; January 19, 1957 for 3 CFS; and
January 19, 1964 for 7.18 CFS. The diversion point on said water
right claims was erroneocusly stated iﬁ the Department of Water
Resources' March 5, 1979 proposal. The error being that said
.diversion point has been changed to the head of the outlet works
of Cascade Dam since 1948,

To correct the error in the designation of the diversion
point Davis filed on June 17, 1982, a Motion to Permit Late
Filing of Objections accompanied by an affidavit from Thomas J.

Davis and an affidavit from Donald Watts, Engineer, stating the

factual basis supporting the request to amend the erroneous

MOTION TO STRIKE AND/OR
DISMISS OBJECTION - 3



diversion point. A copy of the Davis request which was served
upon the State of Idaho Department of Water Resources Board, and
that department mailed copies of same to counsel for the Power
Company along with a notice of the hearing (set for July 12,
1982). |

On July 9 , 1982, the Department oé Water Resources
filed its Response to the Davis Objections and a copy was served
upon counsel for Davis and upon counsel for the Power Company.

In the response filed by the State of Idaho Department
of Water Resources and served upon the Power Company the

department states:

"Accordingly if the court grants the
Davis' motion Water Resources would ask the

court to order that the proposed findings be
amended . . ."

The Power Company did not appear at the July 12 hearing.

The Court having heard the presentation of counsel and
having read the affidavits of Mr. Davis and Engineer Donald Watts
entered the order amending the said point of diversion and
directing the Director of the Department of Water Resources to

endorse said amendments on the Proposed Finding of Water Rights.

THE AMENDMENT OF JULY 12, 1982, TO THE PRO-

POSED FINDING OF WATER RIGHTS DID NOT ENLARGE

OR INCREASE THE DAVIS WATER RIGHTS. RATHER IT

WAS MERELY A TECHNWNICAL CHANGE TO REFLECT THE

TRUE POINT OF DIVERSION IN ACTUAL USE BY DAVIS

SINCE 1948.

In the affidavits of Thomas J. Davis and of Engineer
Donald Watts supporting the Davis request for an amendment to
correct the diversion point of his water rights it is clearly
shown and unrefuted by any showing of the Power Company that_ the
true diversion point of the Davis water rights has been since

1948 at the heard of the outlet works of Cascade Dam. Davis

states that when he filed all of the above claims to 13.52 CFS of

MOTION TO STRIKE AND/OR
DISMISS OBJECTION - 4



water rights in 1971 with the Department of Water Resources the
diversion point was erroneously designated and that he was not
aware of the error until Engineer Donald Watts informed him in

the spring of 1982,

DAVIS UNDER IDAHO LAW CLEARLY HAS THE RIGHT TO
CHANGE THE POINT OF DIVERSION OF HIS WATER
RIGHTS.

Idaho Code § 42-108 provides in part as follows:

The person entitled to the use of water
or owning any land to which water has been
made appurtenant either by a decree of the
court or under the provisions of the
constitution and statutes of this state, may
change the point of diversion, period of use,
or nature of use, and/or may voluntarily
abandon the use of such water in whole or in
part on the land which is receiving the
benefit of the same and transfer the same to
other lands, if the water rights of others are
not injured by such change in point of
diversion, place of use, period of use, or
nature of use . . . ,

Any person desiring to make such change
of point of diversion, place of use, period of
sue, or nature of use of water shall make .
application for change with the department of
water resources under the provisions of
section 42-222, Idaho Code. After the
effective date of this act, no person shall be
authorized to change the period of use or
nature of use, point of diversion or place of
use of water unless he has first aplied for
and received approval of the department of
water resources under the provisions of
section 42-222, Idaho Code.

A copy of Idaho Code § 42-108 is attached hereto.

It has been well established for years in Idaho that an
owner of water rights has a right to change the point of
diversion if the rights of others are not injured.

"That persons entitled to the usge of

water may change the place of diversion if

others are not injured by such change seems to

be the universal rule, the test always being:

'If others are not injured by the change.'”

See Hard v. Boise City Irr., Etc. Co., 9 Idaho 589, at 598, 76 P.

331 (1904); see also Bassinger v. Taylor, 30 Idaho 289, 164 P.

MOTION TO STRIRKE AND/OR
DISMISS OBJECTION - 5



522 (1917); Graham v. Leek, 65 Idaho 279, 144 P.2d 475 (1944);

Almo Water Company v. Derrington, 95 Idaho 16, 501 P.2d 700

(1972).

ABSENT & SHOWING OF ACTUAL HARM THE POWER

COMPANY'S OBJECTION TO THE DAVIS CHANGE OF

DIVERSION POINT IS WITHOUT BASIS.

The objection filed by the Power Company is not only
untimely and contrary to the time and procedural requirements
under Section 42-1410 and Rule 7(b}){3), it is alsco fatally
defective in its failure to assert that the diversion point

change has caused actual harm to the Power Company.

In Almo Water Company v. Derrington, supra, the Idaho

Court reaffirmed the universal rule that a water-right holder has
the righﬁ to change the point of diversion and that any
challenger to that right must show that the change caused him
actual harm,

The Power Company objection merely disputes the Davis
claim to water rights and the change in the diversion point. It
fails to allege that it has suffered actual harm resulting from

- the change.

THE POWER COMPANY IS 34 YEARS LATE IN FILING
ITS OBJECTION IN THE DIVERSION POINT CHANGE.

The affidavits of Mr. Davis and his Engineer, Mr. Watts,
clearly show that the actual diversion point of the Davis water
rights has been at the head of the outlet works of Cascade Dam
since 1948. = The Power Company, or its predecessors, and the U.
S. Bureau of Reclamation have been fully aware of the right of
Davis and his predecessor to withdraw their allotted water rights
(3.34 CFS priority date 1917; 3 CFS priority date 1957; and 7.18

CFS priority date 1964) from the head of the Cascade Dam outlet

works,

MOTION TO STRIKE AND/OR
DISMISS OBJECTION - 6



No objection has ever been made by either the U, S.
Bureau of Reclamation or by the Power Company, or its
predecessors, to Davis's right to the diversion point at the head
of the outlet works. No attempt has ever been made by either the
U. 8. Bureau of Reclamation or by the Power Company, or its
predecessors, to interfere with Davis's point of diversion until
recently when the Power Company eliminated the Davis water rights
by the destruction of the penstock pipe and other works‘which
conveyved Davis's water to his property.

Even if the Power Company could correct the defects in
its objection and claim harm resulted from the change of
diversion point, it would be 18, 25, and 34 years too late.

RESPECTFULLY SUBMITTED this deay of October, 1982.

HAWLEY TROXELL ENNIS & HAWLEY

r-&u«-\l/M

John T, Hawley

Attorneys for Claimants

MOTION TO STRIKE AND/OR
DISMISS OBJECTION -~ 7



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 5th day of October, 1982,
I served the within and foregoing MOTION TO STRIKE AND/OR DISMISS
IDAHO POWER COMPANY OBJECTION by causing a true and correct copy
thereof to be deposited in the United States Mail, Boise, Idaho,
postage prepaid, addressed as follows:

Terry T. Uhling, Esq.

ELAM, BURKE, EVANS, BOYD
& KOONTZ

P.0. Box 1559

Boise, Idaho 83701

Director

Department of Water Resources
State of Idaho

450 West State Street

Boise, Idaho 83720

Josephine Beeman

Deputy Attorney General
450 West State Street

Boise, Idaho 83720
dp T, [M

John T, Hawley

MOTION TO STRIKE AND/OR
DISMISS OBJECTION - 8



42-101
42-101.

Cited in: Nettleton v. H1gg1nson, 98 Idaho
87, 558 P.2d 1048 (1977).

ANALYSIS IR

Appropriation of water,
Diversion.

Rights of senior appropnator
Waste water.

Appmpnatlon of Water.

Diversion is & prerequisite to approprlatlon
of water, along with the application of such
water to a beneficial use. Hidden Springs
. Trout Ranch, Inc. v. Hagerman Water Users,
Inc., 101 Idaho 677 619 P2d 1130 (1980).

D:versmn P :

It is suﬁicmnt for estabhshmg dwerslon
that the water flows in a different channel
than it would have done absent intervention
by the appropriator; where, instead of
runmng downhill dlrectly into. the ereek,
water ' entered a " pipe and traveled
approximately one-half mile before the water
in diSpute was Iost as seepage and reemerged

42—103 nght acqmred by appropnatmn. N

ANALYSIS

Constitutional use water right.
Dependence on supply.

Constitutional Use Water Right.
A constitutional use water right is created
- simply by diverting unappropriated waters .
and putting those waters to beneficial use.
Nettleton v. nggmson, 98 Idaho 87, 558 P.2d
1048 (1977, :

DRAINAGE—WATER RIGHTS AND RECLAMATION

Nature of property in water.

" Inc. v. Hagerman Water Users,
Idaho 677, 619 P.2d 1130 (1980). e

"101 TIdaho 677, 619 P.2d 1130 (_1980)

would be considered diverted for purposes of:
appropriation. Hidden Springs Trout Ranch,
ine., 101:

Rights of Senior Appropriator. - :
A senior appropriator of water retains h:s
right to surface waste and seepage water, and

‘may reclaim it, even though such water has’

been used by a junior appropriator, even for as.
long as 40 ‘years. Hidden Springs Trout’
Ranch, Ine. v. Hagerman Water Users, Inec,’

"t
,l

».,&.‘ s

Waste Water. '
No distinction is to be drawn betweer waste

 water appropriated after it has been put to

irrigation use and waste water seeping from
irrigation canals, and no appropriator of
waste water should be able to compel any
other appropriator to continue the waste of
water which benefits the former. -Hidden
Springs Trout Ranch, Ine. v. Hagerman Water -
Users, Inc., 101 Idaho 677 619 P2d 1130 k
(1980) "

Dependence on Supply.

The right of appropriation does not carry
with it an unconditional guarantee of water .
regardless of supply of water available, .
Nettleton v. Higginson, 98 Idaho 87 558 P. 2d
1048 (1977) :

~ b o wi

42 105. Use of natural channels — Measurement of comnungled

water — Appllcatmn

ANALYSES "

Cotenants of canal system.
Exchange distinguished.

Cotenants of Canal System

The cotenant of a canal system must neces-
sarily be able to commingle the waters with
other cotenants, if not, condemnation of con-
current ownership in a canal system would
never be possible. Canyon View Irrigation Co.
v. Twin Falls Canal Co., 101 Idaho 60’4 619
P.2d 122 (1980]

for right to exchange water. ;_

Exchange Distinguished.

An exchange differs from commingling,
although the two concepts are closely related
and may in some circumstances overlap;

‘essentially, conimingling occurs when waters

are mixed and later separated, and exchange
takes place when different waters are traded
without being mixed. Canyon View Irrigation
Co. v. Twin Falls Canal Co., 101 Idaho 604

619 P.2d 122 (1980)

42-108. Change in point of diversion, place of use, period of use, or
nature of use — Application of act. — The person entitled to the use of




3 ' WATER—GENERAL PROVISIONS 42-108A
water or owning any land to which water has been made appurtenant either
by a decree of the court or under the provisions of the constitution and
statutes of this state, may change the point of diversion, period of use, or
nature of use, and/or may voluntarily abandon the use of such water in

“whole or in part on the land which is receiving the benefit of the same and

transfer the same to other lands, if the water rights of others are not injured
by such change in point of diversion, place of use, period of use, or nature
of use, provided; if the right to the use of such water, or the use of the
diversion works or irrigation system is represented by shares of stock in a
corporation or if such works or system is owned and/or managed by an
irrigation district, no change in the point of diversion, place of use, period
of use, or nature of use of such water shall be made or allowed without the
consent of suéh corporation or irrigation district; provided, any permanent
change in period or nature of use in or out-of-state for a quantity greater
than fifty (50) cfs or for a storage volume greater than five thousand (5,000)
acre-feet shall require the approval of the legislature. Any lease within the

* state of Idaho for a term of less than three (3) years may be approved by the

director without legislative approval.

.~ Any person desiring to make such change of pomt of dlversmn place of
use, pertod of use, or nature of use of water shall make application for change
with the department of water resources under the provisions of section
42-222, Idaho Code. After the effective date of this act, no person shall be
authorized to change the peried of use or nature of use, point of diversion er
place of use of water unless he has first applied for and received approval of
the department of water resources under the provisions of section 42-222,

. Idaho Code. [R.S., § 3157;1899,p.380,§ 11;reen. R.C.&C.L.,§ 3247;C.S.,
§ 5563; LC.A., § 41-108; am. 1943, ch. 53, § 1, p.-101; am. 1947, ch. 80, § 1,

p. 130 am. 1969 ch. 303, § 1 p 905 am. 1981, ch. 14'?r § 1, . 253]

Compller s notes. Section 2 of S L 1981
ch. 147 is compiled as § 42-221.

Section 4 of 8,L. 1981, ch. 147 ‘declared an .

emergency. Approved March 27, 1981.
Sec. to sec. ref. This section is referred to
in §§ 42-222 and 50-1805A. :
Cited in: Nettleton v. nggmson, 98 Idaho

Change in Nature of Use

The director of the Department of Water.

Resources has not been granted the authority

* to approve an application for a requested

change in the nature of the use of water.
Beker Indus., Inc. v. Georgetown Irrigation

" Dist., 101 Idaho 187, 610 P.2d 546 (1980).
87, 558 P.2d 1048 (1977). : o - oot

- 42-108A. Leasilig of water for hydroelectric génefé.tiori —_ Excep-

tion to requirement of application to change nature of use. — Any

person having the right to the beneficial use of a water right may lease the
water to a private or public utility doing business in the state of Idaho for
hydroelectric generation purposes within the state of Idaho for a period not
to exceed one (1) year on application to the department of water resources
indicating the name of the owner of the right, the lessor, the lessee, the
amount of water leased, the duration of the lease, and the proposed place of
use and point of diversion. Such a lease or leases shall not constitute a
change in the nature of use of such water nor shall the same constitute an
abandonment or forfeiture or any other diminution of such water right. [I.C.,
§ 42-108A, as added by 1981, ch. 267, § 1, p. 566.]




42-108B DRAINAGE—WATER RIGHTS AND RECLAMATION 4 '

42-108B. Leasmg of water under estabhshed rights — Notice —
Appeal. — Any person, entitled to the use of water whether represented by
_ a license issued by the department of water resources, or by decree of the -
court, who shall desire to lease the water pursuant to section 42-1084, Idaho
Code, shall make application to the department of water resources. Such :
application shall be upon forms furnished by the department and shall .
describe the right licensed, claimed or decreed which is to be leased. Upon |
receipt of said application, an application filing fee of thirty dollars ($30.00) :
- and a publication fee of fifty dollars ($50.00), it shall be the duty .of the :
director of the department of water resources to examine same and if -
otherwise proper, to cause notice of the proposed leasing of water and setting
forth the hearing date at which protests will be heard, to be published once
a week for two {(2) consecutive weeks in a newspaper published and of |
general circulation within the county where the water is diverted, if there
is such a paper, otherwise in a newspaper of genéral circulation within the
county. Such notice shall advise that anyone who desires to protest the

- proposed leasing of water and who has a superior right to use the water and ‘

who may suffer pecuniary loss shall file notice of protest with the depart-
ment within five (5} days of the last date of publication. The hearing date
set by the director of the department of water resources shall be held not °
sooner than ten (10) nor later than fifteen (15)-days after the last date of .
- publication. Upon receipt of any protest, it shall be the duty of the director
. of the department of water resources to investigate the same and to conduct °
a hearing thereon. He shall also advise the watermaster of the dlstnct in

which such water is used of the proposed lease. . - . SRERE

The director of the departiient of water resources shall examine all of the _

" evidence and available information and shall approve, in whole or in part, - -
_ or upon conditions, provided no other water rights senior or junior to the |
water to be leased are injured thereby. A copy of the approved application
for leasing of water shall be returned to the applicant, and he shall be -
authorized upon receipt thereof to lease the water pursuant to section
42-108A, Idaho Code. In the event the director of the department of water
resources determines that a proposed change shall not be approved as pro-
. vided in this section, he shall deny same and forward a notice of such action

. to the applicant by certified mail, which decision shall be subject to review -

pursuant to section 42-17G1A, Idaho Code. - :
" All fees received by the department of water resources under the prow-
sions of this section shall be submitted to the state treasurer for deposit in
-the water admmlstratmn fund. [I C § 42 108B as added by 1981 ch. 267
§ 2, p.-566. ] .

" CHAPTER 2 ,
APPROPRIATION OF WATER—PERMITS, CERTIFICATES
_ AND LICENSES—SURVEY .
 sECTION. T SECTION. :
42.203. Notice upon rece1pt of apphcatxon— 42-204. Examination — Perrmt. — Com-
Protest — Hearing and findings mencement of work —

- — Appeals. . ' Extensions — Appeal.
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LAUREL E. ELAM (1888-1274}
CARL A, BURKE {1898-19861)
CARL P. BURKE

BLAIME F. EVANS

PETER J. BOYD

ROBERT J, KOONTZ
M.ALLYN DINGEL,JR-

JOMN S. SIMKQ

JACK S.GJORDING

LARRY D. RIPLEY

JOHN MAGEL

DAVID 8. LINCOLN

RICHARD C. MELLON, JR.
ROBERT M. TYLER, JR.
JAMES D. LARUE

EraMm, BurxEe, EvaANs, BoYD AND KooNTZ
ATTORNEYS AND COUNSELORS AT LAW
SUITE 1912 FIRST INTERSTATE BANK BUILDING
POST OFFICE BOX ISESD
Boise, [baHo 8370l
TELEPHOMNE 208-343-5454
cABLE-EBEBK

September 1, 1982

SEP = 98

Deﬂﬂ@ﬁ?ﬁﬂi abi¥ates LResourceS

WILLIAM J. RUSSEL
RANDALL A. PETERMAN
DANIEL L. PFOQOLE

KAYE L.O'RIORDAN
RYAN P. ARMBRUSTER
DAVID E. COMSTOCHK
CHARLES L. HAY
MELVILLE W. FISHER II
WiLLIAM G. DRYDEN
ROBERT C. HAMPTON
BILL V. BRUMLEY, JR.
TOLD J. WILCOX
RICHARD KIM DREDGE
BRUCE H.TOMPKINS

KARL JERPESEN
OF COUNSEL

Clerk of the Court
Gem County Courthouse
Emmett, Idaho 83617

RE: (Civil No. 3667
In the Matter of the General Determination of the
Right to the Use of Surface and Ground Waters of
the Payette River Drainage Basin’

Dear Clerk:
Pleaée find enclosed for filing in the above referenced

matter, OBJECTION TO ORDER AMENDING PROPOSED FINDINGS OF WATER
RIGHTS.

Thank vou.
Sincerely,
ELAM, BURKE, EVANS, BOYD & KOONTZ
Terry T. Uhling
TTU:pj

Enc.

cc:  All Counsel
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Terry T. Uhling

ELAM, BURKE, EVANS. BOYD & KOQONTZ
1010 FIRST INTERSTATE BANK BUILDING
P.QO, BOX 15359 BOISE, IDAHO 83701 . Do A
PHONE (208) 343.54%4 SEHSL e

Idaho Power Company

Attorneys for.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE ) CIVIL NO. 3667

GENERAL DETERMINATION OF )

THE RIGHT TO THE USE OF ) OBJECTION TO ORDER

SURFACE AND GROUND WATERS) AMENDING PROPOSED FINDINGS

OF THE PAYETTE RIVER ) OF WATER RIGHTS

DRAINAGE BASIN. )

COMES NOW the Claimant, Idaho Power Company, a Maine
corpeoration gqualified to do business in the State of Idaho, by
and through their attorneys of record, Eiam, Burke, Evans, Boyd
& Koontz, and object to the Order amending proposed findings of
water rights based upon the following grounds and reasons:

{1) That the notice of hearing filed by the Claimants,
Thomas J. Davis and Jemimé K. Davis, husband and wife, to
permit late £iling of objections to proposed findings of water
rights (attached hereto as Exhibit "A") was defective. Notice
of the hearing provided to Idaho Power Company involved the
procedural issue of whether or not the said claimants would be
permitted to file with the Court their late cobjection to
proposed findings of water rights. The notice of hearing to
Idaho Power did not provide Idaho Power with notice that the
Court would adjudicate the merits of the point of diversion
issue and allow claimants to amend the proposed findings of
water rights to set forth a different point of diversion.

(2) That the Idahce Power Company disputes whether the

claimants have any water right cognizable under Idaho law.
FEOR

OBJECTION TO ORDER AMENDING PROFPOSED ‘
FINDINGS OF WATER RIGHTS - 1 fegms




BOISE, 1IDAHD B3701

FHONE {208) 343-5454

ELAM. BURKE. EVYVANS, EOYD & KOONTZ
1010 FIRST INTERSTATE BANK BUILDING
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(3) If the Court finds that the claimants have a water
right recognized under Idahe law, Idaho Power Company disputes
the nature and extent of that water right including, but not
limited to, the location of the point of diversion, the right
to a particular means of diversion, and the quantity of water.

DATED This / _ day of %@ , 1982,

ELAM, BURKE, EVANS, BOYD & KOONTZ

Terry T,//Uhling, Of{the Firm
Attorneys for Idaho Power

By:

CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this lst day of September, 1982,
I mailed a true and correct copy of the within and foregoing
instrument, postage prepaid, to:

Robert H. Remaklus
P.0O. Box 759
Cascade, Idaho 83611

John T. Hawley

Hawley, Troxell, Ennis & Hawley
P.0. Box 1617

Boise, Idahce 83701

Director

Department of Water Resources
State of Idaho

450 West State Street

Boise, Idaho 83720

Josephine Beeman
Deputy Attorney General
450 West State Street
Boise, Idaho 83720

OBJECTION TO ORDER AMENDING PROFPOSED
FINDINGS OF WATER RIGHTS - 2
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ROBERT H. RE LUS, Lawyer P.A. .
P. O. Box 759
Cascade, Idaho 83611

Telephone (208) 382-4267 [ | {f Tl Y
| O 1

JOHN T. HAWLEY o P

HAWLEY, TROXELL, ENNIS & HAWLEY

One Capital Center JUL L 2195

P. 0. Box 1617 LSS TAMY Lo

Boise, Idaho 83701

W

Telephone (208) 344-6000 ? B §
phone ) 3 ! _ ‘ .}

ATTORNEYS FOR CLAIMANTS ) S NEPLT

IN THE DISTRICT COURT OF THE THIRD JUDICIAIL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE ) CIVIL NO. 3667

GENERAL DETERMINATION OF )

THE RIGHT TO THE USE OF ) ORDER ALLOWING FILING OF LATE

SURFACE AND GROUND WATERS) OBJECTIOR TO PROPOSED FINDINGS

OF THE PAYETTE RIVER ) OF WATER RIGHTS AND AMENDING

DRAINAGE BASIN. ) PROPOSED FINDINGS OF WATER RIGHTS

The motion of Thomas J. Davis and Jemima K. Davis,'

~husband and wife, to Permit Late Filing of Objection to

Proposéd Findings of Water Ri%hts coming on to be heard
pursuant to notice duly served upon the Director of the Depart-
ment of Water Resources of the State of Idaho, Robert H.
Remaklus of ROBERT H. REMAKLUS, Lawyer P.A., and John .

Hawley of Hawley, Troxell, Egnis & Hawley, appearing as

Counsel for Claimants, and Josephine P. Beeman appearing as
Counsel for the Idaho Department of Water Resources, the

Court having reviewed the record herein, and having heard

the statements of counsel, and being fully advised in the
premises, and good cause appearinc, therefor,

It is hereby ORDERED and this does ORDER that said motion
is granted anu Claimants are hereby permitted to file their
late Objection to Proposed Findings of Water Riahts.

It is hereby further ORDERED and this does ORDER that
the proposed findings of water richts concerning the following
;Laims be and the same are hereby amended to set forth the
true point of diversion of such waters as being at the head
of the outlet works of Cascade Dam in Lot 5, Section 26,
Townéhip 14 North, Ranage 3 East, Boise Meridian, valley County,

. ;

Idaho, to-wit:
' EXHIBIT "a"



Claim No. 65-3580

Claim No. 65-4031X

Claim No. 65-4031A

Claim No. 65-4031B

It is further ORDERED and this does ORDER that the
Director of the Department of Water Resources of the State of
Idaho shéll endorse upon the proposed findings of water rights
concerning. the above enumerated claims, the amendment made by

this order.

Dated this 12th day of July, 1982.

qllf/&t-% C—\nmtc:

DISTRICYT JUDGE
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'ATTORNEYS FOR CLAIMANTS

I R
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ROBERT H. REMAKLUS, Lawyer P.A.

P. 0. Box 759 : JUL 13 1982
Cascade, Idaho 83611
Telephone (208} 382-4267

[Tk;ﬂuyﬁ:ﬂiMJmtiB£%U@i
JOHN T. HAWLEY UJ U;

HAWLEY, TROXELL, ENNIS & HAWLEY
One Capital Center JUL1 21982
P. 0. Box 1617

Boise, Idaho 83701
Telephone (208) 344~6G00

—Utiuwn

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE
GENERAL DETERMINATION OF

THE RIGHT TO THE USE OF ORDER ALLOWING FILING OF LATE

b CIVIL NO. 3667
\
)
SURFACE AND GROUND WATERS) OBJECTION TO PROPOSED FINDINGS
)
)

OF THE PAYETTE RIVER . OF WATER RIGHTS AND AMENDING
DRAINAGE BASIN. PROPOSED FINDINGS OF WATER RIGHTS

The motion of Thomas J. Davis and Jemima K. Davis,
husband and wife, to Permit Late Filing of Obiection to
Proposed Findings of_Water Ri%ﬁts coming on to be heard
pursuant to not;ce duly served upon the Director of the Depart-
ment Of Water Resources of the State of Idaho, Robert H,
Remaklus of ROBERT H. REMAKLUS, Lawyer P.A., and Jochn 7.

Hawley of Hawley, Troxell, Ennis & Hawley, appearing as

~Counsél for Claimants, and Josephine P. Beeman appearing as

Counsel for the Tdaho Department of Water Resources, the '
Court having reviewed the record hereln, and having heard
the statements of counsel, and being fully advised in the
premises, and good‘cause appearing therefor, |

It is hereby ORDERED and this does ORDER that said motion
is granted anc Claimants are hereby permitted to file their
late Objection to Proposed Findings of Water Rights.

It is hereby further ORDERED and this does ORDER that
the proéosed findings of water rights concerning the followinq
claims be and the same are hereby amended to set forth the
true point of diversion of such waters as being at the head
of the dutlet works of Cascade Dam in Lot 5, Secticn 26,
Township 14 North, Range 3 East, Boise Meridian, Valley County,

Idaho, to-wit:
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Claim No. 65-3580

Claim No. 65-4031X

Claim No. 65-4031A

Claim No. 65-4031B

It is further ORDERED and this does ORDER that the
Director of the Department of Water.Resourcés of the State of

Idaho shall endorse upon the prOstéd findings of water rights

-concerning .the above enumerated c¢laims, the amendment made by

this order.

Dated this 12th day of July, 1982.

WITE TR,

DISTRICT JUDGE
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ROBERT H. REMAKLUS, Lawyer P.A. S v
p. O. Box 758 S
Cascade, Idaho 83611 _ o emo
Telephone (208) 382-4267 ' Jut Bl et .
ATTORNEY FOR CLAIMANTS | : equiGes

: ' Lepaitment of Wate! Resev

IN THE DISTRICT COURT OF THE TEIRD JUDICIAL DISTRICT
OF TEE STAWE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN TRE MATTER OF THE CIVIL NO. 3667

GENERAL DETERMINATION OF
THE RIGHT TO THE USE Or

)

)

) WOTICE OF HEARING
SURFACE AND GROUND WATERS) '

).

)

OF THE PAYETTE RIVER
DRAINAGE BASIN.

TO: DIRECTOR ‘

DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

450 WEST STATE STREET

BOISE, IDAHO 83720

JOSEPHINE BEEMAN

DEPUTY ATTORNEY GENERAL

450 WEST STATE STREET

BOISE, IDAHO 33720

YOU WILL PLEASE TAKE NOTICE tﬁat the Motion of Thomas J.
Pavis and Jemima K. Davis, husbapd and wife, Claimants, to

. Lo t bl § . .

Permit Late Filing of Objection to Proposed Findings of Water
Rights, shall come on for hearing pbefore .the above entitled
Court at the courtroom thereof in the Gem County Courthouse
at Emmett, Idaho, on the 12th day of July, 1982,'at the hour
of 9:30 ¢o'clock A.M. of said day, or as soon thereafter as
counsel may be heard.

Dated this 22nd day of June, 1982.

ROBERT H. REMAKLUS, Lawyer P.A.

<Ef:L&~—dr’4S£;L*—-—-4h‘---'

Of the Firm
Attorney for Claimants

JUN 28 1982

Department of Water Resgumes
Wastern Regiona! Otfice

NOTICE OF HEARING-1



CERTIFICATE OF MAILING
I hefeby certify that a true and correct copy of the
foregoing Notice of.Hearing was sent by regular United States
mail,‘postage prepaid} on the 22nd day of June, 1982,.to:

Director ,
Department of Water Resources
State of Idaho

450 West State Street

Boise, JTdaho 83720

Josephine Beeman

Deputy Attorney General
450 West State Street
Boise, Idaho 83720

AN

Robert H. Remaklus
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ROBERT E..REMAKLUS, Lawyer P.A. ' s e e o -
P. O. Box 759 : LA e -
Cascade, Idaho 83611
Telephone (208) 382-4267 ' :
ATTORNEY FOR CLAIMANTS o JUN 21 90

b :
!%#mm”GfWaElR%GWC%

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE \ CIVIL NO. 3667

)
GENERAL DETERMINATION OF )
THE RIGHT T0 THE USE OF ) MOTION TO PERMIT LATE FILING
SURFACE AND GROUND WATERS) OF OBJECTION TO PROPOSED
OF THE PAYETTE RIVER ) FINDINGS OF WATER RIGHTS
DRATINAGE BASIN. ) AND NOTICE OF HEARING
COME NOW, Thomas J. Davis and Jemima K. Davis, husband
and wife, hereinafter called Claimants and move the Court
for permission to make a late filing of objection to provosed
findings of water rights upon the grounds and for the reasons
following:
1
That the proposed findings of water rights concsrning
the following ciaims should be amended to set forth the true
point of diversion of such waters as being in Lot 5, Section
26, Township 14 North, Range 3 East, Boise Meridian instead
of Lot 2, Section 25, Township 14 North, Range 3 East, Boise
Meridian, to-wit:
Claim No. 65-3580
Claim No. 65-4031X
Claim No. 65-4031A
Claim No. 65-4031B
I1
That ever since 1948 when the Cascade Dam was cbmpleted,
the true and actual point of diversion for all water described
in the above claims has been at the head of the cutlet works
of Cascade Dam in said Lot 5 above described.
I1T
That a copy of Claimants' proposed late filing of objection

to proposed water rights is marked Exhibit "A" attached hereto

and by reference made a part hereof.

MOTION TO PERMIT LATE FILING-1



| | @
WHEREFORE, Claimants pray.for an order permitting a
late filing of objection to said.prbposed findings of water
rights above described.
Dated this 15th day of June, 1982.
ROBERT H. REMAKLUS, Lawver P.A;

0f the Firm
Attorney for Claimants

MOTION TO PERMIT LATE FILING-2



ROBERT H. REMAKLUS, Lawyer P.A. -
P. 0. Box 759

Cascade, Idaho 83611

Telephone (208) 382-4267
ATTORNEY FOR CLAIMANTS

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GEM

IN THE MATTER OF THE ) CIVIL NO. 3667

GENERAL DETERLINATION OF )

THE RIGHT TO THE USE OF ) .OBJECTION TO PROPOSED FINDINGS '
SURFACE AND GROUND WATERS) OF WATER RIGHTS

OF THE PAYETTE RIVER ) ' '

DRATINAGE RASIN. )

COME NOW, the Claimants, Thomas J. Davis and Jemima K.
Davis, husband and wife, and object to the proposed findings
of ﬁafer.rights hereinafter enumerated upon the grounds and
for the reasons‘following:‘ o |

I
- That the proposed findings of water rights concerning
the following claims should be amended to set forth the true
point of diversion of such waters as being in Lot 5, Section
‘26,‘Townéhip 14 North, Range 3 East, Boise Meridian instead
of Lot 2, Section 25, Township 14 North{ Range 3 East, Boise
'Meridian, to-wit: |

Claim No. 65—3550

Claim No. 65-4031X

Claim No. 65-4031A

Claim No. 65-4031B

IT

That ever since 1948 when the Cascade Dam was compléted,'
the trué and actual_poiht of diversion for all water described .
.in the above cléims has been at the head of the outlet.works 
of Cascade Dam in said Lot 5 above deScribed.
| Dated this 15th day of June, 1982.

ROBERT H. REMAKLUS, Lawyer P.A.

0f the Firm
Attorney for Claimants

OBJECTION TO PROPOSED EXHIBIT "2"
FINDINGS OF WATER RIGHTS~1 | '



NOTICE OF HEARING

TO: DIRECTOR
- DEPARTMENT OF WATER RESQURCES

STATE OF IDAHO AND

JOSEPHINE BEEMAN,

DEPUTY AYVTORNEY GENERAL

450 WEST STATE STREET

BOISE, IDAHO 83720
YOU WILL PLEASE TAKE NOTICE that the above Motion shall
come on for hearing before the above entitled Court at the
courtroom thereof in the Gem County Courthouse at Emmett,
Idaho, on the 28th day of June, 1982, at the hour of 9:390
o'clock A.M. of said day, or as soon thereafter as counsel
may be heard.

Dated this 18th day of June, 1982.

ROBERT H. REMAKLUS, Lawyer P.A.

<;E;31A—-—~S'V1 : b

Of the Firm
Attorney for Claimants

CERTIPFPICATE OF MAILING

I hereby certify that a true and correct copy of the
foregoing Motion to Permit Late Filing of Objection to Proposed
Findings of Water Rights and Notice of Fearing was sent by
regular United States mail, postage prepaid, on the 18th
day of June, 1982., to:

Director

Department of Water Resources

State of Idaho and

Josephine Beeman

Deputy Attorney General
450 West State Street

Boise, Idaho 83720 ‘ \§Q§lhﬂ_ﬁﬁdgh’~_*~_‘

Robert H. Remaklus




IMPORTANT
DO NOT CUT NEQGATIVES
SUBJECT. ORDER &Y NUMBER
PRINT SIZE INFORMATION
DATE SEE BACK OF ENVELOPE

IF NEGATIVE NUMBERS ARE

DUPLICATED usE SEPARATE NEGATIVE
ENVELQPES

NEGATIVES—BE VERY CAREFUL—HANDLE BY EDGE ONLY-—AVOID FINGERPRINTS

CUMPLELE WLIT DAY IF WL o e way = o



No. Qty. | No. No. No. No| Qty. | No.
0 00A 12 12A 25 |25A
"0 0A 13 134 26 [264
1 1A 14 144 27 274
2 al s 15A 28 28A
3 3A 18 18A, 20 20A}
4 T 4A 17 17A a0 30A
5 5A 18 1A 31 3A
[ Al 19 194 £ 324
7 7A 20 204 39 a3A
8 aa n A 34 (YT
ls] foa 22 224 35 asat
D oA | 23 234 a8 -J3sa
1 Ja 24 247 37 374

FOR REGULAR PRINTS

INDICATE QUANTITY DESIRED OPPOSITE NEQATIVE MUMBER

5x7, BX10 and 11 x 14 avaifable
from most si2e negatives
con NEG. No. | QAN size
ENLARGEMENTS
important

DO NOT CUT FILM — Order by number






5/06/3 3 - Prese 44 7 Duvrs OBse ) 5/0 & /53 . Fraus &~ 7 Davys Eoceron
Cross Seerioo A CGross Seerron 4
Strovet MOEKS PoIDT 0 DITe s WHERE MAYIAIM SHover HaRrws PodT # DITes) AHeRE
WATER. - 93 cegr - 5. BorK S copE MEETE BorraM oF D/7es
/'(Ax.u.m_a& WATER DEPTY A7 7ais FD/JQY'»
ts 42 Feo
.5“/04/63 . Fryue 94 7 Do &fcm*ﬁ/oé/ﬂ . Fhogug 5.4 7 Dayrs Jpoeer7on
;EUCE [AS CL!@)}{AA}?-'?’ G s Drrcy WPQG_A{ QR.@_‘:'S S‘EQ.T/QJJ /
Ihess Secrvond o, oo syows BT RRIST e ¢ Suovet MeRKS PowoT W DiTCH MHERE
OF THWE Dircs. ° Tas cocarrom, Udrewm 1

Ba ok siops meAckss BorroM DpI7CH.

ROT LD, Mapi o waren DEPTH AT THIS DOINT

18 12 resy
5/&:4;/33‘ - Foaune B# 7 Da s tﬂgg,@?,??aj %é/&g . Eppue 37 7 Dgues LRacerr08)
. iy A
C\:{O&J‘ Deerioid : /fEMJ /% Douwdd Tue DyFens AT cﬂoss St Ty o /
O./eansad LookDE oF THE D/ITed yplaph £ RI7r 74P FRRou VITC R /15 7o c&FF FROST oF
O Fe, thyerre fver, Davs revce iwe «s PIefeor, #7 ARRowd. ly iy saRi6H75D By

ACRo s s eorlTER THIS YAP /3 JOST deros s HIGMSAY wo RIEH T
‘ FASERTIRCY oF wittows n) eenTER, A IPRIKNC
R Ron-orz EIATER. 1% RELPOMNS/BLL rOR.
WORTER 78 DITCH; ARRoUD AT EFT spons
TS ENTRACE D DT M,

Remainpez oe birent 0ARRIES DATER
TO A POSAE TRIAT 2/FTS LAVER_ FOR LANDT
AT DoRTH EAD o FBANCH 441D 7o r#E CAURS
SHOWM BELOW THMBER, W THS BHOTO.

-. 5706/%3 FRAME 75 7 Davig Cpsecron 5/0&/83 - FRasg- 24 75 Davis Dgues crraw

.-"7 . '

Cooss Seer/ony 4 Lempast’s TTCH FRoM OLD PerSTOCk . SARROWS
== fsveATE

RHOTO TO ILCOSTRATE igit wWare Vet e "?b»lfk‘rrs OF HI&H UIMTER SHOWM By
HORK OR LEFT BaNY OF Drrek OOk, Serc ALY mosT PamTicu sy

N HY DECOLORATION OO LARGE Rock W cowER.

RIGHT REYT 70 FENCE POST DisrApes
ARROsS Diveid AT wieH OAFER UARK
15 /R rEE T

EECQD;#T 3 cjznggjmrﬂd /g ﬂwuw} 5. 2j; 7'_/43{,_)’







7 Do DBJEt:JM

5/05/@? - Frawe /05

Po,nr o Diren WO wserd (Ross SEe7B4
A arp RECFET pare ¢/ Disrancs od T PE
/15 20 rEE T, ’4“"5"“65 VELO CITY FAs
D'f-'}&fﬁrcmo. (55&' sneET Ered Medse o

% é/é 3.7 Warter 15 FRoMm soVReE
DeEsQigeP op PAoTo T,

TO6/B3 - Frame /)5

QEC.IF‘I‘ TUP éf/ oab ‘:!&AIJ{Q‘JT’J Bfrfﬂa

7" Davs Denjecrran

5/96/8 3 v Frome /24

?su;—fr POMP %/ 2 wpetuE 70 “RAnFOLD
Direy. " |

| 3oy/83 - FrRAME 5%

1 5/04/83 Feane /449

Boswr worere MAIN Dyre

- H CROS=ES 4/840/RY,

T Davis Opvecro0

7: DJ//J %/ﬂ!”)’u

“R-"/GIZ. "leﬁ’ AT CoRpER. OF Larit Lave

Ra Cp’”"‘""-g} a0y Arasjuay 95, Recrer

POMR ¥ 7o RIGHT oF Pleyvr
VEVW,) S. 25, 7100, RIE

7 Dayse Onsec 7ro0)

J/C;d/s'_’: . Fosus 164 7~ Diwrs Orsec o

Pecier POAMD 46-2 WEAR CORNER OF

Wrr Lace Ko # %wu-wy EXN
WEDW, 5, 25, T/, P 3£,

5/ 06/6'3- Frame /3.4 7 Davis [Rugerow

Discuwaree rrox RECFT PUMP %) )y,
“RaiteAd BITCY, "

5’/06/83 . FRAME /7/;"" 7 Doz Craecrnod

TVise#ARGE FROM PIPE FOR RELIFT POUP #7
BEAWD PICKVP,
SEIW, 3, 24, 7'/4!,4), K3~






‘5/05/53' Froue /B4
Diren Atoré //’66/6014’9 55 rrom P PE
DigeAPEE OF 'R-ECI/F'T PUUP ﬁg‘z .

7 Pavne Liccren)

ﬁyoe/%'g Fp_w (25‘) 7 Davislisecron

| l/.rfaé DOMW;WA{ oF "RIVER BorroM™”
DiTed /0 SEsW 3, 30, 714N, R4E naox(
 Beaver Cns:e;e Srpss 06,

5/06/83 - Fraue 194

A PRARELT LY 7/ BArE #)4:/5' THAT CORVECTED
To 7HE Power CoPHLOY'S REDLOOOD YeUusroex,
DTAVES WERE sED AROLLD PLATE w7 292
© S€CURE PIPECLINE 7D PEXNS TOCA,

LocATION 15 WAYBARN Atole Warpm Lave £,
WS MOVE S, 25 7T /440, R 3£

7  Dawvs &Earfa)* 3/0 é/é‘.?: - FRAME 208

7 Uhvis Opuesczro0

{oow s P '4323951? Borrorl! w7 s

A)aJUE: 3.3/, 74N, R4E, ersr oF
BEAVEQ CREEK

5/06/83. Frsue 234 V. Davis Cyeermn

BEQ!JER @l&ﬂc CROSSIVE FOR MR E 2

‘Be-m-w—&" D/ru/ locarion +s s€sw, S, 30,
-rz4/u R4E, View .4 OPsTRESLY,

yaf/@d Fravyg =7
- Bea. = Creex tros</ve lz‘:R “RILETR

Berroum”® D/7eH o SESW, s, 20, 7o N
4. Visw 15 opsrREAH.

'J/Oé/sg - Fraue 214

77 Danis Ooscernn

72.7 COLVERT s0 “RieER Ror 70ML ’h/ré//

LooK /Mg OPSTREAM , s0 MWUELE, 3/,
TP, R 4£.

= Ewgﬁévzcrmu? /0 ¢/83 - Bogue 224

7.9#//: LBIECTR

Loowsise ‘bowk.) 7'/-/ T MR IVER Boi"‘x‘&»"(

DiTeH; 127 covers ar mood cross 76 +&

»Uuwe‘, 5. 3, 7720, R4E



