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August 26, 2005
Via Email & U.S. Mail

Mr. Chris Bromley

Deputy Attorney General

Idaho Department of Water Resources
P.O. Box 83720

Boise, Idaho 83270

Re:  Information on Season of Use for Birch Creek Claims (Basin 45)
Dear Chris:

Please find enclosed the following documents regarding evidence of “early season” water
from Birch Creek:

1) Statement of Barry Matthews

2) Statement of Jerry Stanger

3) Statement of Dutch Robinson

4) Statement of Tim Payton

5) Letter from Kales Lowe to Birch Creek Water Users (March 4, 1957)
6) Minutes of Oakley Canal Company (March 6, 1957)

Please include the above materials with your review of those already provided at the
meeting on June 22, 2005. As discussed earlier this month, it is my understanding the
Department will review the evidence regarding the “season of use” on Birch Creek for purposes
of resolving an acceptable date that could be included in a Standard Form 5 (“SF5”). In addition
to the “season of use” issue, we also need to discuss the Point of Diversion and a remark for the
Water Rotation Agreement. [ would expect all of these issues could be handled through the SF5s
for the claims.

If you have any questions, or if the Department determines that another meeting with the
parties is necessary, please contact me at 733-0700. I look forward to hearing from you soon.




Chris Bromley / IDWR
August 26, 2005

Page -2
Sincerely,
BARKER ROSHOLT & SIMPSON LLP
Travis L. Thompson

Enc.

cc: Jeannie Robertson, Southern Region IDWR
Tim Payton, ¢/o Birch Creek Water Users




TO WHOM IT MAY CONCERN:

LR 2z
I, BARRY R. MATTHEWS, residing atéé@"w. 1900 S., Oakley,
Idaho, being previously employed by Ennis Matthews, doing business as
Matthews Brothers, do remember running irrigation water from Birch Creek
for the irrigation of alfalfa from early spring run off.

Barry R. Matthews

Date: % / 7// o5




TO WHOM IT MAY CONCERN:

I, JERRY S. STANGER, of 70 years of age, residing at 1777 S. 400
W, Oakley, Idaho, was employed as the Water Master for the Qakley Canal
Company, from 1970 to 1977. I can confirm that Birch Creek water was
used for irrigation beginning in late February, early March during early
spring run off.

Aerry .Stange£

Date: 45— < &
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TO WHOM IT MAY CONCERN:

I, Tim Payton, residing at 478 W. 1900 S., Oakley, Idaho, while
being employed by H. C. Matthews, did use Birch Creek water for the
irrigation of alfalfa in the early spring from the early run off.

<

Tim 'Payton

Date: S~ Z24—D 5




5. 7. LOWI

AND B -

KALES L. T.OWE

T. H.CHURCH ATTORNEYS AND COUNSELLORS AT LAw

ASSOUIATE

BurLEY, IDAIIO

March 4, 1957

Water Users

Water Distylet No. 10B
Blreh Creek

Cassia County, Ydaho

Gentlemen:

Under the decree made and eéntgred in the District
Court of the Fourth Judiecial Platrict of the State of Idaho,
in and for Casaia Qounty, in the case entitled Jaoob Dayley
and others, plaintiffa, vs. Heber C. Dayley and others,
defendants, by Honorable Lyttleton Price, Judge, on the 16th
day of October, 1903, rights to the use of the wabers of
Bipch Creek were adjudicated without specification as to
the dates of use. In another matter, the office of the
Department of Reclamation of the Btate of Idaho has here-
tofore obtained from the Attorney General of the State of
Idaho an opinion wherein it was advised that in Idsho the
irrigation season commences on the lat day of Aprll of each
year and continues through the 3lat day of October of each
year. Under date of Mapeh 1, 1957, the Oakley Canal Company
recelved from Honorable Mark R. Kulp, Btate Reclamation
Engineer of the State of Idaho by Roy W. Thompson, office
manager, a letter, wherein it i stated, among other things:

"The Oakley Canal Company has a lLicense
No, 3104 to the amount of 100 cuble feet
per second, with priopity of March 10, 1909,
for the waters from Biych Creek & + »,
Under these Licenses the Oakley Canal Company
has the pight to the use of water from both
of these creeks up to April first (1st),
or the begimning of the irrigation season--
after which sald water has to be delivered
aceording to priority as stated in the decree.

"Since there is no irrigation period
gtated in the deoree, we maintain that the lrri-
gation season commences on April lst, and
closes on November lst of each yeapr, ¥ ¥ *"



Water Users
Water District No. 10B
1reh Crﬁak : -2

o ;@hia is to advige yau that the oak

daas hereby inaist that 2ll water now op here

.in;Bi 1.Oreek before the lst day of Aprii, 1

-day of October, 1957, and during th

1at to April lst of esach yeap thereafter
or-gtorage in the Qakley Reservoir,
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OF THE OCAKIEY CANAL COMPANY
- MARCH B, 1057,

A sprcial meeting of the Board of Directors of the Oskley Canal Company wos
held at the office of the company, March 8th, 1287, at the hour of on
ofclack P,

All directors were present.

An emergency existing, the meeting was called for the purpose of discussing
water rights of the Oakley Cenal Company under Water District Nos 10-E,
Birch Cresk,

The Birch Cresk Decree was read by Director Whiteley.

It was explained that mamy Cakley Canal Company waterusers were of the
opinion that the sarly water from Rirch Cresck should be run to the Qakley
Reservoir for storags. Nobt being able to locate & copy of the decree or
to find out definately what waters from Birch Creek the company was
legally entitled to the watermaster had had & letter written to the State
Super intenfant of Water Distribution asking for a copy of this decree and
an opinion on the matter, On March 1, 1857, M. Roy We ‘hompeon wrote
a letter, for Mark Re. Kulp, State Reclamatlion Epngineser, stating that the
Oskley Canal Compeny has & Licenss No. 3104 for 100 cubie feet per second,
with a priority of March 10, 1909, for the waters from Birch Creek, zud
that under this licenss of the Oskkley Canal Company has the right to the
use of the waters from Birch Crssk up to April lst, or the beginning of
the irrigetion season; after which date said water is to be delivered
according to priority as stated In the decree. le further stated that since
there is no irrigation period stated in thes deores the Reclamation
Department maintainsd that the irrigation season, in the State of Idaho,
commences on April 1lst and closes on November lst of each year. Attorney
Lowe was present o give legal opinion on the metter., He stated that
he was of the opinion that the users of Birch Creek were entitled to the
water s0 long as it was put to beneficial use. He also reporied that
there was an identicesal case now in process, in Cassia County, and thit
the outcome should give the Oakley Canal Company a partial enswer as to
whether they could take the Birch Creek stremm for sborage, sxcept during
the irrigation season. After coansiderable discussion a motion was mode
by Eugene Pickett, seconded by Ray Anderson that before tuking sny
def'inate action the company should await the outcome of the case of
Anderson versus Dewey. The atiorney agreed to check the facts of this
case further to make sure that 1t is identical to that of Water Dist,
N0oo-10«B, Birch Crsek and the Oskley Canal Companye. If the casss are
identical the wgtermester 1s lnstructed to have Attorney Lowe write a
lotter to the Birch Cresk Chairman advising him that all action would
be set aside until some future date, Motion carried.

After some discussion on trying to get supplemental waters from Snske
River, for the Ownkley Project, Attorney Lowe advised that it may be
pogsible to get water through 'The Small Reclamation Projects Act of
1966'. After the matter was explained and discussed a motlon was meds

by We Be Whiteley, seconded by Rey Andersen, Thet Mr. Lowe write a

letter tc the proper sources Lo make it a matter of record that the

Oallley Canal Company is interestsd in epplying for supplemental irrigetion
waters from Snale River.. Motion carried,.




