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Flying Resort Ranches, Inc.
Bruce L. Thomas, Attorney
HOPKINS RODEN CROCKETT
HANSEN & HOOPES, PLLC
P.O.Box 2110
Boise, Idaho 83701-2110
Telephone: (208) 336-7930
Facsimile: (208) 336-9154
E-mail: bruce@hrchh.com
Attorney for Claimant

IN THE DISTRICT COURT
OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
MEMORANDUM RE: DATE OF
FIRST USE

Subcase No. 77-04086

Case No. 39576

This Memorandum is submitted on behalf of Flying Resort Ranches, Inc., m
response to the Department’s letter of June 6, 2003, requesting documentation of the date
of first use or priority date. The purpose of this Memorandum is to respond to this
request.

INTRODUCTION

Flying Resort Ranches, Inc., an Idaho corporation, owns a ranch, commonly
known as the Flying B Ranch, located on the Middle Fork of the Salmon River in Valley
County that is legally described as:

Lots 6 and 7, the Southeast Quarter of the Southwest Quarter of Section
22; Township 19 North, Range 14 East Boise Meridian; and Lots 2, 3, 6,
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and 7, and the West half of the Northwest Quarter of Section 27,
Township 19 North, Range 14 East Boise Meridian.

Flying Resort Ranches, filed notice of its claim on May 17, 1988 in the SRBA. This
filing gave notice of water rights used for power, domestic and irrigation purposes on the
Flying B Ranch. The water is diverted from Brush Creek, a tributary of the Middle Fork
of the Salmon River, for use on the Flying B Ranch. This Notice proposed a priority date
of June 30, 1958. This date is the correct date for the water diverted for power and
domestic purposes as discussed below. However, as discussed below, the priority date
for the irrigation diversion should relate back to the actual diversion before 1920.
WATER USED FOR POWER AND DOMESTIC PURPOSES

On January 23, 1958, the U.S. Forest Service issued a Special Use Permit to the
Flying B Ranch for the purpose of constructing approximately 2,000 feet of pipeline for a
dam site located on Brush Creek to the Flying B Ranch. The purpose of the permit was
to construct and maintain a water transmission line in connection with a privately owned
hydroelectric plant. Attached as Exhibit A is a copy of the Special Use Permit.

The pipeline was constructed and water was diverted from a dam constructed on
Brush Creek to a hydroelectric plant located on private property now owned by Flying
Resort Ranches, Inc. In turn, the hydroelectric plant generates electricity for the ranch.
In addition, water is diverted from this pipeline for domestic purposes. To the best of our
client’s knowledge, the pipeline was constructed and the water was diverted and applied
to a beneficial use in 1958. However, Flying Resort Ranches, Inc., did not purchase the
property until 1961 and so its officers and shareholders dos not have actual knowledge of
the status of matters in 1958.

The pipeline was in place and water was being diverted when the corporation
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acquired the property in 1961. Attached is the Affidavit of Dan Hawarth, as Exhibit B.
He was one of the incorporators of Flying Resort Ranches, Inc. In 1961, he inspected the
ranch in connection with the purchase of the ranch. He states in his affidavit that the
hydroelectric plant and the pipeline were in place and water was being diverted at the
time of the purchase in 1961 and that the water has been used each year there after.
IRRIGATION WATER
Albert Kurry first acquired the Flying B Ranch property by patents issued by the

U.S. Government. Johnny Carrey and Cort Connelly, in their book, The Middle Fork

Guide, published in 1992, state that Albert Kurry acquired title to 160 acres in 1920
under the Desert Land Entry Act and that he acquired title to another 160 acres in 1926.
Enclosed is Exhibit C, an excerpt from Carrey and Conley, The Middle Fork Guide, 3"
edition, 1992. The undersigned have not been able to obtain documentation of these
dates. Enclosed as Exhibits D and E are copies of two grants from the U.S. Government
to Albert Kurry for the Flying B Ranch property, both dated 1927.

According to Carrey and Conley, the Kurry brothers maintained a herd of 300
cows on the ranch in the winter of 1919. In 1923, a newspaper article reports that the
Kurry brothers grew fruits and vegetables on the ranch. Other owners of the ranch, such
as George Crandall, raised cattle on the property. Also, Dan Haworth states in his
affidavit, that water was being diverted from Brush Creek for irrigation purposes, when
the Flying Resort Ranches, purchased the property in 1961 and has been diverted each
year for irrigation purposes since then.

The point of diversion for the irrigation water has been changed to the pipeline

intake, described above, sometime after the construction of the pipeline.
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CONCLUSION
In summary, Flying Resort Ranches, Inc. requests the following priority dates:

Diversion for power and domestic purposes—1958
Diversion for irrigation purposes—1920, or earlier

Flying Resort Ranches, Inc., understands that other elements of the claim will be
verified by a field examination. Therefore, these elements have not been addressed in
this Memorandum. Flying Resort Ranches, Inc., reserves the right to submit additional

material, including but not limited to documents about the original homestead patents.

Dated: Q\;%us‘r 2% 2005

Respectfully Submitted:

Poead Novea

Bruce L. Thomas

Attachments: Exhibit A, Special Use Permit.
Exhibit B Affidavit of Dan Hawarth.
Exhibit C an excerpt from Carrey and Conley, The Middle Fork Guide, 3
edition, 1992
Exhibit D grant from the U.S. Government to Albert Kurry
Exhibit E grant from the U.S. Government to Albert Kurry
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AFFIDAVIT OF DAN HOWARTH

STATE OF IDAHO )
) SS

County of Ada )
I, Dan Howarth, depose and say as follows:

1. 1 was one of the incorporators of Flying Resort Ranches, Inc. This corporation was
formed on March 6, 1961. 1have served as president and as a director of this corporation.

2. In 1961, Flying Resort Ranches, Inc. purchased the Flying B Ranch, located on the Middle
Fork of the Salmon River in Valley County, Idaho.

3. Atthe time of the purchase, the ranch was served by a hydroelectric generating plant. A
dam across Brush Creek diverted water info a pipeline. In turn, the pipeline carried the water to the

hydroelectric plant.

4. The power plant and pipeline have been in use almost continuously every year since the
purchase of the ranch. Water has been diverted into the pipeline every year since the purchase.

5. Water is diverted from the pipeline for use in the domestic water system of the ranch.

6. At the time of the purchase in 1961, the pastures located on the ranch property were
irrigated with water diverted from Brush Creck. Water has been diverted each year from Brush Creek

since the purchase.

WA
DATED this 2% day of July, 2005.

DAN HOWARTH
#‘“ﬂ ﬁﬁwgg%‘s

) x i = f‘ﬂ
Sy b ’MH@Q and sworn to before me this 2% day Of,..“\m‘ii,(:[__s 2005.
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When Captain Bernard’s soldiers arrived in 1879, the
Sheepeater Indians had six large lodges at this location.
Miners erected a log cabin on the place some time afterward.

In 1900 two brothers were living at Brush Creek when
the Laing family came through (see Mile 68.3). They later
sold their squatters’ rights to Albert Kurry.

Kurry was one of three brothers who came into the Middle
Fork country with horses in 1912, having heard about the
area from Cougar Dave Lewis (see Mile 78.2), whom they
had met at Pittsburg Landing on the Snake River. Kurry’s
parents homesteaded Kurry Creek in Hells Canyon.

Albert Kurry was married; his wife Lulu was a school
teacher and musician. Henry Kurry was a bachelor. At times
the brothers kept their cattle together; later Henry moved
his stock over to the Mormon Ranch. They had a cable-
basket for crossing the river.
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In April, 1919, the brothers drove a herd of 100 cows
from Salmon down to Brush Creek. They went into the
winter of 1919 with 300 head. By the following April, they
had only thirty feft. In June Lulu died at the ranch; her last
request was to be buried in Boise. They packed her body by
horse twenty miles up Camas Creek to Meyers Cove. Then
Charley Sherman hauled her non-stop with a team and
wagon sixty miles to Salmon. Packed in ice, she was taken by
train almost 600 miles to Boise.

After the funeral, Albert returned to the Middle Fork,
bringing his brother Henry along.

The Middle Fork survey had been completed in 1917, and
Albert had filed on 160 acres under desert land entry and
acquired title in 1920. The brothers labored hard to rebuild
their cartle herd. A 1923 copy of the Salmon newspaper
reported that “the Kurry brothers grow nectarines, peaches,
plums, apples, dewberries, raspberries, strawberries—the
cellar so full of fruit and vegetables hardly room to enter it.”
In 1926 Albert obtained title to an additional 160 acres. The
same year, he sold his cattle to Chuck Davis and Bill Foss,
but Henry stayed on at Brush Creek a while longer.

George Crandall and his wife bought Brush Creek to
raise cattle. Mrs. Crandall was about twenty years older than
George and had the purchase money. The Crandalls had
carpeted floors and a big gramophone, but it was a lonely life
for her—she might see two or three women in a year. In
sixteen years she never left the place. In 1936 when the
Hatch-Swain-Frazier trip came through, Mrs. Crandall took
Frank Swain aside and asked him, “Tell me, do they really
have talking picture shows?”

George toiled hard. He fenced the place, cutting
thousands of poles up in Deer Heaven. But they never
realized much money from their livestock business.

Finally the Crandalls sold and moved to Phoenix,
Arizona. George was apparently murdered for the money
that he inherited from his wife. His body was never found.
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A. A. Bennett bought the ranch from the Crandalls and
converted it to the Flying B Ranch with the intention of
making it into a guest and hunting operation similur to what
it is today.

Bennett was one of the legendary Idaho backcountry
pilots. He had flown for siv. years in Alaska, making him one
of the earliest bush pilots there. In the early 1930s Bennett
Air Transport planes carried mail, equipment, and passengers
to the remote mining communities of Stibnite, Yellow Pine,
Atlanta, Deadwood, Knox, and Warren. During winter,
1932, when Yellow Pine lost its fuel oil because a snow-
covered pipeline broke, Bennett's Zenith cabin biplanes and
Stearman hauled 12,000 gallons in thirty-gallon drums in
less than a month!

From 1932 to 1934, Bennett was a partner with the
famous Bob Johnson, as they flew mountain mail and freight
contracts from Boise. He had flown with Johnson in
Missoula before starting Bennett Air.
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In 1940 Bennett had a flying school in Salmon. Then in
1941-1942 he served as state Director of Acronautics. By
1944, after he bought Brush Creck, a newspaper reported
that he was flying in a bull rake, bulldozer, and sawmill—in
pieces, of course. _

Approximately 150 families own shares in the Flying B,
using it as a vacation spot and donating their labor for its
upkeep. It is operated in conjunction with the Root Ranch
(fifty air-miles northwest of the river, homesteaded in 1919),
once owned by movie actor Wallace Beery.

The two operations were consolidated under the name Flying
Resort Ranches, but the name has never taken hold with
river people—the historic spot on the banks of the Middle
Fork is still known as the Flying B.

MILE 67.1 Bernard Bridge

The cables for this bridge were flown in from McCall by
Bob Johnson of Johnson Flying Service. No airstrip existed at
the time. According to Bill Sullivan, the cables weighed
1,800 pounds and had to be wrapped around the outside of
the plane. Johnson made it with the first load. The day had
warmed up by the time he arrived with the second load,
however, and he had to come in under full power. He dam-
aged the undercarriage of his plane and had his license
suspended briefly.
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THEY UXITED STATES OF AXZIRICAK,

To all to whom theas presenta shell come, Greeiing:

WHEREAS, & Certifioats of the Reglster of the Jand 0ffics 2t Blackfoot, Iamho,

ms bhaen deyposited in tha Generel Land 0ffloe, whereby 1t asppesrs that, Ipurs\mnt to the

Act of Congress of May R0, 1862, "To Seours Homesteads to Agbtual Sottlars oa the Publia

pownin,” end the acts supplemental thersto, the olaim of Albert EwrTy has baen establiahsd i

and duiy coneummated, in confirmity to law, for the Lots three, six and saven and the west

pelf of the northwest quarter of Section twenty-savem in Towaship ninetssn north of Range
ATt el

i

fourﬁee:}“_gg_at of ths Boisa Meridian, Id.aho", -Eﬁntain ing ons hundred sixty-icur Rores and

slnetaen hundredths of en acra,
socording to the 0fflclal ;’lat of the Jurvey of the said land, returned to ths GENERAL

LAXD OFFICE by the Surveyor-Gensml:
NOW KNOW YE, That thers 13, thorefors, granted by the UNITED STATES unto the said

3 cjeimant the tract of Land aove described; TO HAVE ANR M0 HOLE tha said tract of Land, wit

o tha appurtenanoes thereof, unte the saaid olaiemnt and to the hailrs and assigne of the sald
claimnt forever; subjest to =ny vestad and aoorusd watsr rights for mining, agrisaltural,

muufagturing , or other purpogas, And rights to ditehes and revs¥voirs usad in conzneotlon

with much water rights, as By be recognized and cknowledged by the loocal customs, lawe,

and deolnions of oourta; Rad there is reserved from the lmﬁé hersby granted & right of way

theraon for ditohes or omnAle oonetruoted by the muthority of the United Stater,
' IN TESTIMONY WHEREOF, I, galvin Coolidgs,

president of the Unibed Statss of Amarlom, have ceuaed thase
Jatters to bs mede Patent, and the seal of the Genemm} Land
0ffica L0 be hereunto artixed, :
|SEAL OF GENERAL) GIVEN under my hend, at the City of Wgahington, the MTELFTH
{LAND DIFICE} day of AYRIL in tha ysar of our Iord one thoupsnd nine hus-
drsd And TWENTT-9IX und of the Indapendence of the Uni ted
States She one hundred and FIFTIRIH

Hy the President: Calvin Coolidge

RLCOHIED: Patent Number 977411 By Adn Braddock Aeaintant, Jeoratary.
; ¥, F. LeRoy .
. Reaorder of the CGensral Iand Offlaw,
STATE OF IIMEO, ) ; -

{as. .
County of Valley. )

L hersby sertify that this ingtTument wag filad for recerd at the request of

Flonser Bank & Trust Compary &% no minutea past 9 ofolook AN, this £20d day of April,

b 1927, in my offive and duly moorded in Book 1 of Fatemts at Page 87,

-
‘ Forest K. Rodbd .
' Bz-0ffieio Beoordny.
. - N

By an-ﬁ-a‘n/b 72 2_,‘—‘(//
4: Faes, $1,00 : Deputy
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THE UNITED STATES CF ANERICA,

To 411 to whom thess presente shal) come, Greeting:

VIEREAS, 8 Gertificato of the Regiaber of the lLand Office at Blackfoot, Idsho,
has been deposited in the Ganernl laml Office, wheieby it appears that full payment has
been nede by the claimant Albert A, Kurry according to the provisions of the Act of Congra sy
approved March 3, 1B77, entitled "An Act to provide for the sale of degsrt lande in certain
States and Territories,” as amended by the Act of Maroh &, 1891, for the Lota six aad seven

and the seutheaat quarter of the pouthwen$ quarter of Seotion twanty-two rnd the Lot two of
DR . A,

Idaho, containing one hunirsd forty five acres,
acaording to the Offiecial Plat of the Survay of the saild Land, returned to the GENERAL LARD

OFFICE by the Suyrveyor-Genemli

FOW KMOW YE, That the UNITED STATES OF AMERICA, in coneideration of the prumlae!,
and ip conformity with the several Acta of Congress in such case made and provided, HAS
GIVEN AND GRANTED, and by %hese presents DOES GIVE AND GRART, unto the saild claimant and te
the neirs of the said ¢laimnt the Tract above deseribed; TO HAVE AND T¢ HOLD the same, to-
gother with nll the righta, privileges, immunlties, and appurterancas, of whatsosver rature
therpunto belonging, unto the sald clelmnt and to the heirs and assigna of $he anid olaim-
ant forever; sahlect to any vested and aceruvsd water rights for mining, agricultursl, sagu-
faaturing, or other purposne, and righte to ditches and ressrveira uasd in'aounscbion with
such water rights, aa may be recognized and acknowlsdgad by the icesl cuatoms, laws, and
dnaialaone of courts; And ¥heie 18 reserved frem the lands hereby gmnted, s right of way
theraen for &tches or oanals cmatructed by the authorl by of the United Statea.

IN TESTIMONY WHERROF, I, Calvin Coolidgs,

FPresident of the United States of Amerioca, have oaused thass
istters to be made Patent, and bthe Seal of the Ganepal Land Offi
"% bes horeunte affized,
GIVEN under my hand, in the Distried of Oolumble, the FOURTH
dey of MARCHE in the yenr of our Lerd one thousand nine hundred
and TWERTY-SEVEN and of the Indepsndenos of tha Unlted Stater
the ome mindred and FIFTY-FIRST. .

{3FAL OF GERERAL

Li¥D ORFICE) By the President: Calvin GCoolldge

By Violsn B. Pugh, Seorstary

. John O'Gonnell
RECORIED: Pateni Number 396989 Acting Reocrder of the Gensral Iaml Offiss

STATE OF IDARO, )
aa,
founty of Valley. )

I hereby osrtify thet thie instrument wae filed for record at the ragquest of
Plonesr Bamk & Truet Company at no minubes past ¥ o'clook AJM., thia Z2nd day of ipril 1921
in my offiocs apd duly recorded in Bookx & of Patenbs at Page B6. 1
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