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IN THE DISTRICT COURT OF THE SEVAEKRTH JUNICIAL DISDRICT 07 T

STAME OF IDAHO, IW K FOR THIE COUNTY 00 Wil {IHBWOH.

John T, Mulr and Wm. HE. Muir, Zartners, :
doling business wnder the firm nume
of Muir Brothers, ANSWER AHD CROSS COM-

JLAINT of NSLSON
RUHL.

Plaintiffs,
va

William Allison, st als, {CoeY)

e mE us wr me we s2 wa

Defendants,
How comes the defendant, Heluson Buhl, 2nd answerine the com-
plaint of the plaintiffs herein, admits, denies snd alleges, aB
fellews, to-wit:
I.
Admites all of the allegations contained in the narazrachs I
to VII inclusive, of the complaint.
11,
Denies each =znd every of the allegatiocns contrired in the re-

maining paragraphs of s:1d compinint.

CROSS-COMPLAINT.
And for a cross-complaint herein this defendant allezss:
I.

That the plaintiffs are doing business in lashington County,

ldaho, under the firm name and stylse of Muir Brothers.
I1.

That the defendant, Welser Irrigation Distriet, is & wmuniei-
pal aorporation, orgenized and existing under wnd by virtue of the
laws of the 3tate of Idnho; thut the defend nt, Village of Cam-
bridze, is s munieloal corporaticn organized nd exivctinc under ~nd
by virtue of the laws of the St-te of Idnio; thot the defendasits,
Butterfield Live Stocok Company, Limited, Gallowsy Live Steck Com-
pany, Idaho 3tute Life Insurance Company, Jonathan Orchard Company,
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Midvale Mereantile Company, The Sunnyside Ditch Company, Limited,
The iater Storage Associatlion, fashington County ILand and Develop-
ment Company, #Welser City Diteh, Water nnd Irrigation Company, and
VunSieklin Sheep and Land Company, are, and each of them 18, a8
corporation organized and existing under and by virtue of the laws
of the State of Idamhoy thet the defendants, The First National
Bank of Osldwell, The First Hationel 2ank of Vele, =nd The Welser
Hational Bank, ars, and sach of them ig, a corporastion crganized and
eximsting under and by virtue of the Acts of Congress of the United
States of america; that The defendant, The DenBrae Sheep Company.
is a corvoration organized and existing under the laws of the State
of Colorado,

III,

That the defendants, Josseph C. 41llison, wWilliam . Allison and
ilexander 4llison, are ithe duly appointed, gualified und acting ex-
soutors of the last will of Willlam B. Aliison, deceased; ‘hat at
the time of the commencement of this actlon, the defendant, m. ¥.
Barton,was the duly appolnted, guaiified and weting administrator
of the dstate of L. C. Barton, deceassd, duly snd regularly appoint-
od &S guch administrator by the Pyobate Court of washington County,
Idaho, that the said &. M. Bgpton hes died since the commencement
of this action and the present administrator of the estite of L. C.
Bartcn, deceased, is unknown to this eropa-complainant; that Hary
Williems, deceased, in her 1life time, clalmed the right to the use
of @« portion of the waters of the Weisar River snd its trihutaries,
that she aled inteatate before the gommencenent of this zction and

, whose name is unknown to trie creogg-comnlainant,
was mppointed the administratoer of the estite of said decessed and
is acting 88 suche.

: Iiv.

That ths defendants, James 0. Brunt, _ __ Brunt nd

Jenking, the first and glven namesn 5% +the last two nersong heing

unknown, ars naortners doing business under the flrm nzme of Brunt

S

2.




& Jenkins; that the delendunts ____ Philbrick nad __ Grawnwood,
the first name of each of said sersons belng Lo corssecomolainant
un«nown, are a partnership doing bhusiness under the firm name of
‘hilbricx wd Greenwcod; That wiles nd Ogborrie, ihe
fivst name of each of sald persons being to cross-comele inent un-
Tuown, are a parbaership doing business under bhe firm asue wnd stwl:
of wiles and Oshorne; that the defendants, fichols and
dorton, the Uirst or ziven name of e:.ch belw: uniknown Lo crosg-
comulainent, are purtners doing husinsss urder ithne fira nasne and '
style of lichels und dorton; that the dsfendants, fred J. dieyer,
F. 7. Zelsel, T. J. Nelson and R. L. Linlley, are co-oariners doing
busizness under the firm name und style of lilezer & Linilev; lrut
Robert foulter, &. H. Kellar and Seorze Waters, are co-partners
doirng business under the flrm nams of Coulter, Keller & #aters;
that F. 0. Johneion ~nd C. F. Brent, are co-> rtners doing husinsss
under the firm name and style of Johnston & Hrent; ihat A, i,
¥eller and J. B, Humbers are co-partners doing husiness under ths
firm nome of Xeller & Numbers; that B. 5. Snaw nnd Louis B. 3h w
are co-partners doing dusiness under the firm name of Shew Brothers:
that Plcket nnd Picket, wrose firet -wd siven numes
are each unkmown to this cross-comnlainant, are nartuers Aoing
business under the firm name of Pioket Brotrers; that the First and
given names of the defendante, _ Veeson, ____ FPFisk, ¥rs.
Gray, Johnson, Xruek, MeCammon, Mrs, -
Shaw, Young, anda Spanzler and of each ~ni every of
them, is unknewn to cross-complainant; that each of ssid defernd:nts
elaim some interest or right in and to the waters +nd ths use thare-
of v of the weirer River und ite tridvuturies, =znd ra arongy ind
necessary purtles to this sult, and cross-complainant prays that such
First or yiven nnvaes when ascertuined, be insaorted in tiis oross-
enmnlaindgt
V.

Thet Fine Creek is o tributary of the Usiter River, each of

which are public streums of the_state of Idnho, the waters of which
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anld streams, and esoh of them, ara subjest to appliention 23d use by
¢itizans of tue State of Tdako, undor the Lars of tho otate ol Idaho,
VI,

That tnig eross-eomplainant 1s n eitizen or the United stutes of
Amorica and io the ownor in fee and in the pesseecion of the following
deseribed land situate in Washington County, State of Idaho, to-wit:

The South Half of the Bouth vent gusrier (5% 8%2) o7 seetion 3, the
Horth Half of the Horth West qusrter (¥} W93 ) of 8ection 10, the usst Ha
of the South Hast querter, (B} 5i1), excent n truet of land in tho South
a3t corner of tha South Last gquarter of the South Aast ousrtor hereto-
fore desded %o Angus MeDonald, and dascribad agp follows, to-~wit
Begimming at a point thirtean hundred twenty-one nnd olght-tentns
(1321.8) faet West of the donth linst corner or Saction four (4) in Powr .
8hip Pourtoen (14) Hoprth of Ruiice Three (5) Lest of the Belse doridian,
thence North foup hundred thirty-five (435) feet on & true line batwear
the #rct and vest Holvez of the South fast quarter of - iq dection Pour
thence in an susterly direction at an anele of sixty nine degrees twenty-
‘ive minutes {69825') o distance of five hundreq thirty-fonr (534 ) Teet;
thence in o Boutherly directicn 2t an anegle of one hundred ten degrees
and forty-two mirmtes {110°42') o aieturce of twe hundrod sixty two (262}
Teet, to the Section 1ineg on the South side of Sectiop 4; thence “ast

along said Seotion ling o distence of five hundred [600) feet, to the
point und nlage of beginpning, ambracing & tract of Pour aeres;

.

4Also the Horth West cuartsr of the So th fagt sunrter (BE4 234), ana tho
Forth Bast ouarter of the South Vast cusrtoer (Bif 5%%) wmd rour acres in
theﬁﬂorth Bast corner of tha Sconth West Gurrder of the Sorth dast quarter
(3w SEY) in Saction 4, =ik in Townshio 14 Horth of imige 3 went of the
Bolse Meridian, deseribed as followe, to-wit: Beginning at tha gantar of
the Southoost quzricr of Seetion 4 in Towne' ip 14 Hortk of Ha we Thres
“e8t of the Boige Meridian, thancs a8t on s true ling between the North
and “outh Lulves of Hiid Boutheast quarter of Jection Four, a distancs

o Two Hundred Seventy-four (274) feet; thenao in s Sauthwasterly di-
Taction ot an angle of (ne Mndred and four dagress and Twenty-five
minuteg (104°25'7 & &distance of Four hundred thirty-two (432) faet; ihsnce
in s Southeasterly direction op an angle ol One Huadred Une degrees and
Thirty minutes (101° 30') a dista.ce of Four dundred Twenty-siz (426)
feet to the true line between the sast and wost halves 6 tie said South-
ea8t C¢uarter of Section Four; thonea Horth on 8a1d true line beotween the
st and weet halvas 0% said southesnst qusrter of Lsetion Four o distuice
of six Hundred four (604) Teet to thoe point ng placo of hepinnin: em-
bracing & treect of Four aeres, more or less;

A1L in “ownship 14 Yorth orf fange 3 “ast of tha Boise Heridia:, contain-
l1ig an ares of three hundred Wenty sores mops or logs, agrording to the
United ttutew Fovoernment Survey, all of which Sald land 18 arid im pa.
tuce and without the artificdal apuliention of wmtap thareon, will not
produce nrofitabla Crops 2ud is off litdle valua, and with the srtifielal

apolication of water theroon produces profitable Crons nid 18 very valuable,

4.,




™hat in the month of in 1875, one Olson, 2 predecessor

in interest of tnis dafendant, sonstructed s dAiten le.dins from

’ine Creek to unj upon the above desariled lind frem o point en wiid

Pine Creek about three quarters of a mile from the northerly boundary
thereof: whieh 82id Clson was, ag gpros SE-somploinent is informed and

belisves, o oitizen of the United Ytutes or amorica;  lhat thereafter
and In the month cor Moy 1883, this lefondunt with John Trub nd othe

constructed 2 Aitcoh levding from a gelnt on the sagi or right bank

of 2ine Ureexr a Tistance of une mile fronm 82id lards to and upon the

above described lanis of this cros8-complainant, which suiq diteh was

tout ~1t8endi

320 1nche., mniners Beasuroment, measured undor a4 four inch srenssure,

of sulficient carrying capuacity to Carry thro
L

lanu, uEO inchos of wafér:'ﬁlhéfé”f °1T8meﬂt meustred unier . Tour

inch oraqsure,"ﬁ? the waters of cuig Pine Oreek. Whioh faid appro-

priatiou wasg pricr and suverior to 20y sopropriation rnd uge or the
weters of the i‘eiser Liver ang ite tridutaries by the plaintiffs

Or ouvher defendants, herein, or Ay, or either of Lhem: that 1he
woter so approprivted in the month cf Hay 1683, znd in 1875 by the
predacassors in interest of tiris Crosg-complainant, wgs conveyed to
end upon the lands harein befo-e degeribed, and belonging to tiig
Sross-complainant, ana thareby employed in relglsz veluable orose

on said lang, therehy putting said watoer to a heneficinl use, on4d
ever since the month orf — 1875, tnis Crogs-complainent and Lig
predecessc s in interest, h: va during each irria guting sewsen, con-
tinved to appropriate and use the waters so anproprizted in Lhe irriga-
tion and eultivation of saig lsnd, exeept when unlawfully deprived
thereol by other defendantg herein; that frony 881l year to the
present time thig oross-comelsinant and iis uredecessors in interest
have aotua1ly cultivated and irrigated of saiq lands, 320 acres
thereof =nd saig land in said smount, is under actual cultivatiocn and
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irrization, and sald amount ol walser 18 necessary for the oroper and
succeseful Irrigation aund eultivation thereo?, and thers L8 no other

314 land

gource of wuter supsly availashle for the
except wuters of mald Pine Creek,
VITI.

that thereafter, to-wit, on the 2%7th dav of August 1883, this
eross-~gomplainent, for the purpose of acouiring a record title to
said woter risht and water for the irrisation of said lands and for
domgstic uso theroon, made o notice of watar right wnder nnd by virtu
of tna laws o the then Territory of Idaho, and »ostsd a notice on sa
day at a polnt on the right bank »F Tine Craek abvout one mile from
ths sald lands, claiming urder and hy virtue of said notice, BOQ inoh
» winors wmsasurenent, measured under a four inch pressure, of the wa-
tars of gaid Pine Craek, to ba, and carrisd throuzh & Aiich lemding
from said point to and uron ths lands hersin ahove desceribed, and own
by this eross-cecanlainant, int on ssid day caused 4 cony of =ald no-
tice so posted ns aforesaid, to be recorded in the office of the
County Xecordor o Washingten County, Idnto, in Beek ___ of Hater 3ix
at page _ ., s vopy of which gaid notlice is hereto asttached wmrked
"Croga-complalnent Te Jxhiblt A and made a sart hersef; lhit the
sonstruection of gaid diteh znd vse o water thereunder, was nresscu-
ted with due ddligence nnt the ditch sc songtrnetsd wae of eufficient
capacity te carry throwshout its entire lanrth 320 inches of water
miners measurement, measured under a four insch rpressure.

IZ,

That thaveafter and on tha Bth day of Jupe 10684 thig defenlant,
J. He Chilins, 9. M. Parcifield und 7. I. Darnell constructed s ditch
having a ecarrying capsacity of 1000 inch-es of watar, messured undier a
Lour inch preasure, throughout its entire lenzth and on or about the
1ith dey of Hovembor 1887, posted u notice claiming undsr and by virte
of said notice, 100G ilnches, miners messurenant, meas:red unisr & Tour
iach pressure, of the waters of =aid ‘ine Creek t¢ be earriel ihnroush
the said diteh, constructed on the 5th day of Juse 1884, and leadin:

6'




iovi rine Lreek o spd unon the landgy deseribad in saiq notice, una
the lands belonging to thig eroggsecomplainant herein, ang unon the
lands owned by the saiqg ec-locators, wnd on S2id day, caused a copy
of £ald notice so po8ted, as aforesaid, to he recorded in the records
of Water Riints in the offize of the County Recorder or Fas inrton
County, Idato, = eopy of whioh gaiqd notice 1s horeto attached mirkeq
”Gross-complainant's Brhibit D" and mede & oart hareof,

That saiq ditches commenced in the month of May 1883 ang in June
1884 by this eross-complainant snd others, were so constructed, ang
af sufficient depth and width ae to enable them 4o carry throuzhout
thelr entirs length, and y{hgiﬁ 80 carry thronshout thsir antirae, Agpe-
ing the irrigating season of 1884, substantially 1000 miners inches of
water measured under a four inch bresuavTe, to snd uson the lande of
8aid persons ns afo- said, That tris eross-comalainant ani nis ore-
decessors in interast hnve since the month of May 1883, ung lone aricr
thoreto, at a1l time s uring the lrrigating 8sason of engh Jyear, and
continvously during gaid Beasons, used 320 inchos of water measured un-
der a four ineh Pressure in and uson hig Said lands, that from gaig vear
to the present time thig sross-complainant and s oredecessnrs in
interest, have actually ecultivates and irrigated saig lands tn the a.
mount of 320 aeres theceof; and gaig iand in saii wmount is undor
aotual cultivation nna lrrigation, ang vald amount of wgater ig facessary
for the Proper and suceessful irvigation sng cultivation of 8aid lands
and that there is 0 0irer source of wator Suonly availadle for the
irrigation of 8814 lands and for domestic uge thereon, evcest the wa -~
ters o said Pine Creek.

X.

Yhat tnis cross-complainant ig g prior anproorister o° the watorg
of said vine Creek, a tributary of Velser River, and is ertitled 4o b
priority of uge or the watsrs of suig “ine (reek over Zhe plsintispg
and each gng every of the other defondants hersin in the anount and to
the sxtent of 320 inchag thereof, miners measuramart Hei8ured under
a four ingh pressure, That ine plaintiffy nng 0ther defandanty “laim

Some right to the use of the watars of suid rivar and its tributaries
?-




and to 1lhe waters and the flow of 5.:1d River aud its tributaries,

but if wny rignt, they, or either of the:, hove, such right is in-

farior in time 2wnd subordinate to the riznte of thie cross-con-

slainant,.

WHAREFORE, this answering defendant and cross-complainant, nrary
1. That the enurt determine the rights and ariorities of all the
parties To this aetion in and to the waters anil th2 flow of the wate
of the Jelser River and its tribuwtaries, and to the use thareof;

2. That the sourt adjuwire and dscres that the snorooriations, »

and titles of this answering dsefendant usnd cross-com:lainant, date
from the ___ day of ___ . 18756,

3. That the defendants have judement oy their costs and Aishursse-
ments ineurred herein:

4., iand Tor such other and further reliaf in the aremizes as to

sunity nnd good consclence helong.

Raesidingy at Jelecer, Idato.

attoriiey for deferdant ard

erousg-csanlainant. Melson
Buhle




REHIAIT BT,

dotice is heraby niven that we the undersisoned, 'wve thig day lo-
oatad and elaim one thousand inches of the wataers of cine Orgek measur.

ed under a four inch prassure, sald water waB divertod and conveyed by

i1 tok and flume to place or plagces of intended use, on the £ifth dey of

June 1884, eald water being diverted from snid Zine Creek aboul one har

mile West from the ljest line of Saeotion Ho. 4, in P5. 14, N. 3. 3 test

of B.i. and about 300 ywmls Scuth Pyom the Horth line of an id Township

snd we claim said 10300 inchee of water for frrigating sul olher pur-

3 - o .
poges, to be used tio lveig.te lunds in seotions B3-4 & 30 in said Town-

ship 14, suid watey is diverted from the onannel of Ureak, by diteh,

{ Fant w orn thao T0f
(5) three Fooh w.ide on the hobtom anl {4) four root wido orn tho 0o,

snd two and one -holi {2%) foet deep, and gonvayed through said diteh

and flume im.ao% Sounth Mesterly direotion, nnd op the North pide of sul(
“ine UTv fp in vashington County. I4anc.
£0llowS, +4ngss our hands this 1ith day of iov. 1H87.
Hepluon Bahl
5. d. 2hillius
4Ldmits al. 3, M, Percifield
J. I. barnell
to VII inoclusi-

1 Hove 1lth, 1887 at 30 min. sast 11 A .

J. . Haworth

decorisel.

..... PR NRTER P S TUR A A S0
by virtve of the laws of the 3t te of Idavo; thnt the defeudasts,
Butterfield Live vtock Coampany, Limited, Galloway bive stock Com-

pany, Idaho Stute Life Insurance Lompany, Jonathan Urchard Company.

1.




