David J. or James F. or Margaret Hagenbarth Estate
PO Box 1128
Dillon, MT 59725

September 29, 2004

Allen B. Ruberry

Sr. Water Resource Agent
Adjudication Bureau

900 N. Skyline Dr., Suite A
Idaho Falls, ID 83402-1718

RE: Evidence of Priority for SRBA Water Right Claims 21-4170, 4171, 4172)4173,
4174, and 4175

Dear Allen:

Based on a preliminary review by your staff, I received notice on June 18, 2004 that the
Department would not recommend the priority date claimed for the above water rights.
After continuous review of the Hagenbarth water right claims in Basin 21 and 31 during
the last 20 years, I am constantly discovering additional documents and acquiring greater
knowledge about how the use of the water rights we claim has developed from the time
our earliest predecessor began use up until the present day. As you look at these claims,
you will notice that I submitted explanatory information three time in 1984, 1988, and in
1990, respectively. In this document I am representing the parties of Margaret, David J.
and myself (James F.)in providing additional documents and information that will provide
the proof necessary to support the priority date being claimed for these water rights.
Attachment X of the 1990 Amended filings provides the primary information and rationale
for the claimed Priority Date of November 10, 1893. 1 will build upon this document and
provide additional proof.

Attachment 1 is a Notice of Water Location of George L. Wall. This notice specifically
identifies a spring (Sheep Springs) that he diverted flows from near the center of Section
11, T13N,R40E, not far from where we are diverting flows from Kick Creek today. This
notice also identifies the land he irrigated and this land is the same land being irrigated
today and irrigated by our predecessors. There is no doubt that Sheep Springs is the same
spring that lies in the NWNESW of Section 2, T13N,R40E and produces the water in the
drainage that is now called Kick Creek and was filed on by the claimants in the above
referenced filing. This document alone should be proof enough as to the validity of the
priority date claimed.

Attachment 2 is a Notice of Water Location by George L. Wall that appropriates water
from Dry Creek and identifies a canal that transports this water to lands that lie east of
Dry Creek and south of Kick Creek. This canal would intercept the water being claimed in
the following claimants’ water right filings: 21-4170, 4171,4172,4173,4174, and 4175.



The land being irrigated in Wall’s Dry Creek notice includes many of the same acres that
are claimed in the above identified filings. The priority of this filing (November 10, 1893)
consequently solidifies the priority date of the claims listed above at November 10, 1893,
because this canal lies below and intercepts the flows from theses sources and puts them
to beneficial use on the same land claimed in the above filings. This Dry Creek Canal is the
same canal used by the claimants today and is discussed fully in other Attachments and
identified on the maps of the above claims.

Attachment 3 is a Notice of Water Location filed by Chris Sorenson that claims water
from Dry Creek and also identifies a canal that transports this water to lands that lie south
and east of Dry Creek. The majority of this canal is the same canal used by George Wall,
except that portion that delivered water to land lying further south. Much of this canal
(since it is the same canal as that used by Wall) intercepts the water being claimed and put
this water to beneficial use on lands listed in the following claimants’ water right filings:
21-4170, 4171, 4172, 4173, 4174, and 4175. The priority of this Notice of Water
Location is August 12, 1893, earlier than that claimed by the claimants’ in the above
filings. Attachment 3 provides further proof that the claimants’ predecessors were
diverting and beneficially using water identified in the above claims as early as November
10, 1893.

Attachment 4 is a Notice of Water Location filed by Harry Dunn in 1902. The significance
of this filing is that it identifies the presence and use of an old canal (the Arrangee Canal)
which carried water southeasterly from Dry Creek to land irrigated by Dunn. This is the
same canal mentioned by Wall and Sorenson in Attachments 2 and 3. This verifies that the
canal was built and did exist prior to Dunn’s filing. Dunn is a predecessor in interest to a
much of the lands owned and water claimed in filings 21-4170, 4171, 4172, 4173, 4174,
and 4175. This canal by it location would automatically intercept the above claimed water
flows and put them to use on land now owned and irrigated by the claimants.

Attachments 5 is a warranty deed between Harry and Helga Dunn and Wood Livestock
Company and Attachment 6 is a deed between E.T. and Anna Underwood and F. J.
Hagenbarth. These transactions took place in 1908 and their significance is that they
transferred land and water to the claimants’ more immediate predecessors and the
portions of the water described (Dry Creek) had to have been delivered to the place of use
(same as claimants) through the canal mentioned in the previous attachments. As
mentioned in these previous attachments, this canal intercepts the flows of the sources
claimed in 21-4170, 4171, 4172, 4173, 4174, and 4175 and carried this water to the lands
where the claimants put it to beneficial use. These attachments prove that this canal
existed and had been used for many years.

Attachment 7 is a copy of a License and Certificate of Water Right (#8990 or 21-2054)
issued to the claimants’ predecessor F.J. Hagenbarth. This license includes flows from Dry
Creek to be used on lands in T13N,R40E, some of the same land being claimed in 21-
4170, 4171, 4172, 4173, 4174, and 4175. On page 1 the Dry Creek feeder canal is

identified. On Sheet 2 of the accompanying map, this canal is vividly identified as to its



course and how it delivers water to the land claimed in the above filings. The course of
this canal would obviously intercept the flows from sources claimed above. Sheet 2 also
illustrates how Kick Creek was being used above the canal and is pertinent to those lands
in Claim 21-4173 that lay above the canal and are irrigated with Kick Creek flows.
Attachment 7 is proof that the same canals developed by Wall and Sorenson in 1893 were
being used and these canals obviously intercepted the flows being claimed in the above
filings. This attachment substantiates how these flows were being beneficially used on
land now owned and irrigated by the claimants.

Attachments 8, 9 and 10 are copies of sworn testimony given by F.J. Hagenbarth, the
claimants predecessor, during the hearings for the Suave Decree. If necessary the
claimants can provide certified copies of this testimony from the National Archives-Pacific
NW Region in Seattle, WA. This decree was a result of Case #635 in the 21st U.S.
District Court, Idaho-Eastern Division- Ernest Suave vs. W.H. Abbott etal.. The Suave
Decree governed water in the Camas Creek Drainage in Basin 31. Since Dry Creek is on
the hydrologic divide between Basins 21 and 31 and has water diverted and put to
beneficial use in both basins, testimony in this case relates to water use in Basin 21 and the
claims made by the claimants in Basin 21.

In Attachment 8 (Hagenbarth d 16&17-1746&1747) F. J. Hagenbarth testifies about the
canal that carries water from Dry Creek to Sheridan Reservoir. He states that this canal
proceeds in an casterly direction, is about 4 miles long, and was constructed by at least
1889 In Attachment 9 (Hagenbarth x 88-1818) Mr. Hagenbarth testifies that before
applying for a license for water in the Dry Creek Canal, they “had used water under user’s
right years before that”. In Attachment 10(Hagenbarth x 82-84) Mr. Hagenbarth testifies
about the Harry Dunn right which used the Dry Creek Canal, but was diverted to Dunn’s
320 acres before the canal reached Sheridan Reservoir (Sheet 2 in Attachment 7 clearly
identifies where this upper canal is diverted from the Dry Creek Feeder Canal). Mr.
Hagenbarth testifies that Wood Live Stock Company owned the Dunn land and it had
been irrigated by them for the last 20 years. Mr. Hagenbarth again testified (Hagenbarth x
84) that the Dry Creek Canal had been constructed “since in the Eighties” (1880’s). The
testimony in the hearings for Case #635 leaves little doubt that the Dry Creek Canal was
built in the 1880’s and it carried water to the land being irrigated and claimed by the
claimants. The fact that this canal and its branches were large and followed an easterly
course from Dry Creek toward Sheridan Reservoir, proves that they would have
intercepted all the flows from the water sources claimed in 21-4170, 4171, 4172, 41 5
4174, and 4175 and put them to beneficial use on lands now owned and irrigated by the
claimants.

Given the documentation provided above, there can be no question that the priority dates
for claims 21-4170, 4171, 4172, 4173, 4174 and 4175 are as early as November 10, 1893.
There is no question that the water claimed in these rights has continually been put to
beneficial use on land owned by the claimants. Evidence of Priority Date and Use has been
produced and documented by the Claimants and I ask that the Department recommend
these Notices of Claims be decreed by the Court in Basin 21.



Sincerely,

James F. Hagenbarth
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Water Tioontion

. the U.85. and over 21 years of age, do hereby clalm and appropriate one hundred twenty (120)

" inches of the flow of the waters of Sheep Springs measured under a four inch pressure.

! Richard Blanchi Desert Antry snd adjoining Mary Rainvilles Desert Entry on the west,

. Spring al the eforesaid point of diversion and conducted to and upon the said hereinbefore

Fes IS £ 4 A S A i AT L 1 5! T L SR

of &
Geo. L, Wall. _ i

Notice is hereby given to all whom it may concern that I, Geo L., Wall, a citizen of |

)
i

8aid water is diverted at a point where this notice 1s posted, said point being about + nile

8 from the Junetion of the two branches of said Spring, and about 10 rods N of the centre of ;
|

Section 11 T. 13 N.R. 40 E.B.M. and in Antelope ¥alley Fremont County, Idaho. The water

hereby cloimed and appropriated to be used Tor agriculturnl ahd domestic purposes upon the
following described lands and premises vhich will be when surveyed.
40 The WX of the SW quarter )
) of Section 11
pgn N} oo ogp ) |
TeU ™ acres of 1. 13 N.R. 40 2,B.li, said land being part of the land knovm ag the !
i

Snid waters so claimed and appropriated are taken and diverted from sald sheep

L}
deseribed lands by meens of & dltech, sald diteh being 241° fi. long 6 feet wide at the E
bottom and 1 foot in deplh, aud with a grade (fall) of one half of 1 tenth of one foot to ]
i
k
the 100 feet. %
b
lov. 10, 1793, G. L. Wall ;
Filed for Record at the request of F. W. Besne, at 5 min. past 2 o'clock P.M. this 9th day oﬂ
' Jan. 1AR94. ;
P, 8, Bramwell, Recorder. ﬁ
Transeribed from Fremont County Records Book "A"™ Water Loentlon Record, Page 536. g
i
i
;
- STATE OF IDAHO <8 !
COUNTY OF CLARK !
| HEREBY CERTIFY that above and foregoing s ‘
a ful and correct copy of the oaginal med. !
on fle in my ofice.
mui&a:élﬁ_;£2££_._n§;__
Conni 3. Owen

Clerk of the District Court

S
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Water Locatlion
of

Geo. L. Wall,

Hotice is hereby given to all whom it may convern that I, Geo. L, Wall, a

cltizen of the U.8. and over the age of 21 years do hereby c¢laim and appropriate Three

hundred and sixty {3%G0) inches of the flow of the waters of Dry Creek measured under n

four inch pressure,

S5aid water i1g diverted at the polnt where this notice is posted said point being

on the west forln of Dry Creek, about 30 rods ahbove the Junction of the West Fork and the

Eagt Fork, . and being on the NE quarter of Section 2 7. 17 N. Range 40 E.B.M, and in

Antelope Valley Fremont County, Idaho,

Tha Water hereby
domestic purposes upon tho
"0 The 8% of the
R0 " g% "
%0 " Wi ow o
%0 v pF nm o
AQ A

ok % 18 Neols 40 B, 3

elaimed and approprinted to be used for agricnltural and
following deseribed premises, which will be when surveyed.

SW quarter)
) of Seection 11

sE i

i

W of Section 12 @
Nw v )

} n n 1 4 g

mo ) :

360 acres. Sald land being part of the land known as the

MHlehard Biannchi Desert Intry and adjoining Mary Rainvilles Desert Entry on the West., Said

waters so claimed and appropriated are taken and diverted from said Dry Croek by means

of a dam built in and acrogs said Creek at the aforesaid point of diversion, said dam being=

built of logs and earth and belng 26 Teet long, ° feet wide, and 6 feet high; and the

aforesald water, so claimed und appropriated is taken from said creek at the said dam,

situnted at said diversion

and conducted to and upon said hereinbefore described Tands by ;

means of a diteh 97 feat long, and 12 feet wide at the bottom to another dam, said dam being:

75 feat long, %% ft. wide,

3 ft. high thence by dktches about 19800 ft. long and from 12

feet to 6 ft. wide at the bottom and from 2% ft. to 1 foot indepth, and with = prade (fall):

of from one % of one tenth

¥

of one foot to one tenth of one foot to the 100 Teet.

November 10th, 1793,

Geo. L. Wall. !

Filed for record at the request of F. W, Beane at 5 minutes past 2 o'clock P.M. this 9ih

day of January 1994,

P, 8. Bramwell, Recorder.

Transcribed from Fremont Pounty Records Book "A" of Water Loeatbion Record, Page 544.

A

STATEOF IDM0 oo

COUNTY OF CLARK
ahove and fore

R e

e i olfice. i
e G A5 =0 W |
Clrh o th,Distict Court
Paecisy DT g
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HOTICE OF LOCA TIOU OF WA TERE KRIGHT.

NOTICE IS HEREBY GIVEN to all whom it mey concarn, 1hat I Chris Sorensom, & citizen of

the United States, over the age of twenty-one years, do hereby claim and appropriate 5ix

Hundred forty (640) inches of the flow of the waters of Dry Creek,lmeasureﬁ nnder & four

inch »ressure. '
Said water is divided ¢t the point where this notice is woasted. Said point being on

the west fork of Dry Creek, about 30 rods above the Junotion of the West Fork and the Ifst

fork and being on the HUE Quarter of sgotion 8, T.. 13 i, R. 40 B,T.il. and in Antelope Valley

sremont County, Idaho., 'he waler hereby cleimed and appropristed Lo e used for aegrioultur-

ol and domestic purpose upon the following desoribed lend & premise, which will be when
surveyed.:
80, Te 5% of the 5B Quarter of Sestlion 9.
160 The NE Quarter of Section 16.
80 The S%-of the SW Quarter
Jr20. Ihe LJE and the Sg of the 5 C)u.arterl of Section 10. :
0 .The ! i and .the e O th:e NW ¥ Jue rter O'E _fc'?'B?- 16.
80 and % of the NE Quarter T 13 U. R 40 E,:;.ill. 640 acres.
Said lend being xnowm 28 the Mury Zainville Desert Eﬁtry and adjoining zichard
Pisnches Desert ntry on the Zast. '
jaid waters. a0 olaimed and ap.ropriated aré t;ken and ‘iverted from said Lry lreek
bj meens of a dem, built in and scross sald creek at the afor:said point of diversion.
Seid dem beirg built of lops and aecrth end baing 286 feut long, 8 feet wide and 6 feet high,
end the sforessid waters, =o ocleimed and eppropriated, is (. kenfrom paid dam situnted
% ssid Adiversion, and conducted to and upon scid hereinbefore described lands, by meuns
of » ditoh 97 feet lonc, and 12 feut wide at the Lottom, to an.ther dem. Said dem leing
765 feet long, 8 1/5 feat wide, and 3 feet high, thence by ditches about 13700 f£t. long,
and from 12 to 6 feet wide at the bottom, &nd from 24 feot to 1 foot in depth, and with
a grade (fall) from # of one-tenth, to one tenth of one foot to the 100 feet.
Aupust 12, 1893. Chrls Sorensen.
Piled for record =t the resquest of F. W. Besn, 2t 32 min. past five P.l. 10th dey
of Jon'y, 1894, F. S. Dramwell, Recordsr.

Transoribed from Book A of Water Location Reocord, Page 494, Fremont County Records.

_ STATE OF IDAHO o
. COUNTY OF CLARK
| HEREBY CERTIFY that above and

a full and correct
onﬁ!emmyoﬂuwdmem reul.

mzz_:&s’:_o:{_;(. ¢
Conni 5. Owen -

K




W ) GED, D, BARNAPD STATIONEAY CO ., BT, LOUIS

: NOTICE OF WALER RIGHT. | ;
; STATE OF IDAIO, }M‘ A\ & L\") l ﬂjfﬂ C Hm_p VT \,}

County of i'remont

T0 ALL CONCERNED, NOTICE IS HERERY GIVEN;

JTst. That arry bunn !
' . ; of Spencer, ideho, '
hereby elaim the wse of the walers of oIy uvreek
to the extent of Bn cubic feet per sccond.

@d. It i intended to divert said water at or near the point where a copy of this notice is posted, and more definitely deseribed
as follows:  Alout one half mile up Dry Creek from point where the old Arcnpee vanal Ves diverted.

: i ; STATE OF IDAHO
angoribed from iook 1 Vater niphds, Paepe 468, Jremont vounts Lesords. COUNTY OF CLARK 83

| HEREBY CERTIFY that above and foregoing '8
a full and corect copy of the original thereol,
on file Lmy office. ;

oo 2= A=O

"

(In above deséription give legal subdivision of land or describe the place with reference fo some prominent landmark.)
3d. The purpose for which said water is intended to be used is  ivpricu Ltural

The place of intended wse is wpe_ A3 M I 5 40 Falille

Ath. It is intended to divert said water by means of o ditoch & the Arsngee Uanal

The gencral cowrse of the proposed canal is Sou th csterly

The length of the proposed canal is ¥yur miles
1t is intended to wse said water for irrigating the following deseribed land: Certain parts of ‘wp. 13 .. i

SO DA i

Bth. 1t is intended. to have the worke for diversion and use of said water as aforesaid completed within three years.

(This must in no case exceed five years.)

WITNESS vy hand at Spencer Idaho,
this seventh day of Svencer 19,
Harry Dunn \Claimants.
i STATE OF IDAT0,
; 88.

i County of W ramont

' Harry Dunn

{ being first duly sworn, depose 8 and say 8 that he is of lawful ade and the claimant of the Water Right
mentioned in the foregoing notice and whose name is subscribed thereto. That the statements in said notice are trie, and ‘
that the original notice, of whicl the foredoing iz a true copy, was posted in a conspicwons place ab or near the place of intended
diversion (as provided by law) on the 7th day of July 3 19 02 ,-ad
minufes.pist 3 o'clocle P, M.

b Harry Dunn

Subsoribed and swirn to before me, this 7 th day of July 1902

A. Redford, Justice of the Peace

NOTE—The above Certificate may, where there are several Claimants, he made and gworn to by one of them.

Filed for record this 7 th day of July 1908 ,ut 1:5b  o'clock P, :
( T e S e e TR R I L . e A'I"Oarter ceonreeRCOPdET

ark Y
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and year in this certificate iirst above written,
STATE OF IDAHO
COUNTY OF CLARK

| HEREBY CERTIFY that above and/ hiefofg® of the Peace
2 full and correct capy of the original thereof,

on file in my office.
| _$AH

V- Ko

%8 N. P Chrisetiansen

Kilgore Precinct.
at : :
2TATE OF IDAHO

e as

53

s

County of-?remont'

On this 8th day of June 1908 before me N. P, Christiansen,sa

Justice of the Peace in and for said County, pcrsonally appeared Hllen Letham known

to me to be the wife of Wm, Latham and known to me to be the person whoéa name is
subscribed to the within inslirument, deccribed as a married woman; and upon an
examination without the hearing of her husband, I made her acquainted with the contents
of the instrument; and thereupon she qoknowledged to me that rhe executed the same,
and that she does not'wish to retract such execution. _
IN WITN&SS WHEKEOF, I have hereunto set my hand and affixed my officisl seal’y
the day and year in this certificate above written,
Ne. Pe Christeansen
Justice of the Peace
, Kilgore Precinct.
Filed for record at the request of‘F. J. Hagenbarth at 1 P, M, Sept. , 15, 1908
I. No Corey, Recorder, By Rose D, Miller, Dep.

Transcribed from Fremont Uounty lecords, from Deed iiecord Book "Y", pages 266 and 267

No. 22781 WARRANYY DEED, ;

THIS INDENTURE, made this 15th day of'Sept.; in the year of our Lqrd‘one thousand
nine hundred and eight between linrry Dunn & Helga Dunn, his wife of Spencer County of
Fremont Stote of ldanho the party of the first part, and Wood Live Stock Oompany Ltd.

a corpor=tion of Spencer County of rremont State of Idnho the perty of the second part,
WILNESSETH, that the saild parties of the first psrt, for and in consideration of
the sum of tWe-thousand six hundired & ninety four & nn/100 Dollars; lawful funds of
the United States of America), to them in hand paid by the said party of the second part,
the reccipt whareof‘is hereby écknowledged, have granted, bargained and sold; and by
these presents do grant, bargain, sell, convey and confirm unto the said party of the
second part, and to its heirs &nd assigns foreyer; all the following described real
estate, situated in Antelope Valley County of Ercmont State of Idaho, to-wit:
SE4, BE4 SW4 of Sec. 10; E2 SW4 SW4 EW4 of Sec. 11, Tp 13 N. of R. 40 E. Bs
M., together with allrwater rights pertaining thereto, whether acquired by useor
appropriation, especially that certain water right taken from Day Creek in 1902 & duly
recorded in rFremont County said land contains 220 acres,

TOGETH® with all and singular the tenements, hereditaments and appurtenences

thereunto belonging or in any wise appertaining, the reversion snd reversions) remainder

and remaindcf; rents, issues and profits thereof, and all estate, right, title and
interest in and to the sa2id property, as well in law as in equity, of the said parties
of the first part:

TO HAVE AND 10 HOLD, all and singular the above mentioned and described premises

together witn the.

IN WITNESS WHEREOF, have hereunto set my hand and ‘ixed my official seal the dayl

1
i

{
!
i
1
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appurtenences, unto the party of the second pert, and to its heirs and

HiY L

assigns forever, And the said parties of the first part, and their heirs,
the said premices in the quiet and peaceable possession of the said party of
the second part, its heirs and assigns, against the said p&rty of the first
part, and their heirs, and mgainst all and every person and persons whomsoever,
lawfully claiming or to claim the same shall and will Warrent and by these presec:
forever Defent, '

IN VITNESS WHEREOF,!hesald parties of the first part have hereunto set
their hands and seals vhe duy and year first above written.

Signed, se . led and delivered Harry Bunn (SFAL)
in the presence of Helga Dunn (SHAT)
. J. Hagenbarth
Ce W, Hardy

STATE OF IDAHO 3

: 83

County of Fremont :
I DO HERSBY CERTIHNY THAT: On this 15 day of September, in the year 1908
before me 6. W, Hardy, & Notary Public in and for said Gounty and State,
personally appeared Ha:rry bumn known to me to be the person whose name is
subscribed to the within and foregoing instrument, and acknowledged to me
that he executed the same,

AND T DO H&niBY ULxIIHY THAT: On this 16 duy of Jeptember, in the yesar
of (1908} béfore me, 6, W, Hardy, a Notary Public in and for said county and
State’ personally appeared Helga Dunn known to me to be the person whose‘namu
is subscribed to the within and foregoing instrument'desoribed as a married
woman', the wife of the above nsmed Hﬁrry bunn and upon an examintaion separste
and apzrt from and withbut the hearing ofher said husband, I mace her
acquainted with ﬁhe contents of the instrument, and thereupon without the
ﬂearing of her said husband she acknowledged to me that she execubted the same
and that she does not wish to retract such execution.

IN .« LIN&3® WHiEREOF, I have hereunto set my hand and affixed my official
ceal at Spencer, Fremont County,; the day and year first above Written.

Ce We Hardy
 (SEATY Notary Public

My commission expirps July 2, 1912

Filed for record at the request of ¥, Jo Hagenbarth at 8 A.M.,
’Soptember 2lst, 1908

I. N. Uorey, Hecorder

Iranscribed from Fremont County ﬁcoordg; from Deed Record Book "Y", page 271

¢

'STATE OF IDAHO <8
COUNTY OF CLARK

| HEREBY CERTIFY that\above and foregoing is
a full and correct ofpy jof the original thereof,
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" Walor Liconse No.8990 :
£ " Water Distrlet No 36=A__"__

* THIS IS TO CERTIFY that .
‘ ' of dpencer, ldaho ° - / stlos
publle walers of the State of Saado .m.d sap lmbﬂ" !4. i 121 that Pormit No.” 000 ;
was lasuad under sald npplltnllonl lhnl uﬂlﬂd«d&mp‘:{lwe iwh wllhnumrhu upwity o!-

L were comploted on the 72k
Ce day of Scptemher

.

of Ypcncer ,Sl.loor h!nho . 'l;,-, mulc prool’ lo Ihe ”u'heuﬂ nl'Uw ‘1_
Cormianloner of Heclnmation nlld-hnﬂuomhl.buuuunwnrbry Crock and ke
Sheridan Creek, ,a tributary of  Smake .‘!lnr t"'. forlh-aurpow of lrrﬂntlon nnd" P
domeatlo upe. under Use Parmit No aogo _-.“ olth_o ; ag.t. Enzinnr ‘..,; 3

o u

; Idaho, and is herely eonfirmed by the Commlsaloner of m:uuu of idaho and cnuml of reonrd ln RN D a3
" Volume 6 of Liccnsed, at page '.‘5289,0&1 lhe 2!!5 i d” o[ J-mu-y LA 1925 Ve #2500k o N ¢ ]
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SERTEMBER 6th, 1928 - THURSDAY - 9:30 A.M.

MR. PETERSON: It 1s agreed that the capacity
of the Woody Ditch, which has been referred to in the

testimony here, 1s 700 inches, and that the capaclty of

the Fast Side Ditch, which is also ldentifled in the testi-

mony 1is 500 inches.

It is agreed that the capucity of the Harmon
Reservoir, referred to, is 2,000 acre feet.
It is agreed that the capacity of the Lone Tree

Reservoir, which will be identified in the testimony, is

2,200 acre feet.

TRANK HABENBARTH Resumes the Stand.

DIRECT EXAMINATION (Continued)

BY MR, PETERSON:

a I want to discuss with you first, Mr. llagenbarth,

the Sheridan Reservoir and the diversion into the Sheridan

Reservolr from Dry Creek. You may state, if you will, the

fact of whether or not there is a diversion from Dry Creek

by way of canal into the Sheridan Reservolr?

A  There 1is.
Q Where does that diversion head on Dry Creek?

A

Th Section 9, Township 13 North, Range 41 East.
I think it is right near the northeast quarter of the south-

“."r".'
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west quarter of that section, about five hundred feet--
Q You say Section 8, Township 1% North, Ranpe
41 Tast?
A Thirteen North, Range 40 East=--eXcuse €.
i AR canal proceeds then in what general direc-
tion to the reservoir?
A.I would say in an easterly direction.

Q About what distance to the reservoir?

2/
llﬂ

About four miles T should say.

Wwhen was that cannl constructed?

A

Q

A In the elghties.

Q - One would be safe in saying 18897
A .

Yes.

Q As %O the date of completion?

A Yes. |

Q When was water diverted through it first?

A About that time.

Q What has peen done, if anything, each season
since that time in regard to the diversion of water through
the ditch?

A | It has gone through the canal constantly.

Q What 1s the capacity of the canal?

il les vy large canal. It wouid carry up to

3,000 inches of water. It is cut down now--easily 2,000 inches

would be very conservatlive.

Q ljow much water has been diverted through that

canal from that source toO the Sheridan Reservoir from year

to year?
A That would depend upon the season. puring high

5ifd
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@ (MR. PETERSON) In respecct to the Sheridan Reser-

voir rights, you were asked whother or not you claimed

undoer license there--I understood from your testimony this
morning that prior to that application, based on user right,
you claimed water through the Dry Creek Canal into the
\ Bheridan Reservoir?
A Yes.
i Q At an early date?
A Many years belore.

Q A user rTight?

} Reproduced at the Nationai Archives-Pacific AK Region .%

T

A Yes. We put in application for a permit later

-
~
o
-

on. We had used that water under user's right for years

belfore that.
Q (MH; 4NOW) In the absence of diversions from Dry

Creek, would there be considerable of that water get down,

durin;; flood water season, 1into the Camas, or would it be

very slight?
A Wouldn't be very much--very little. I have seen--

the average year wouldn't be a hundred inches.

Q (MR. PETERSON) I think you definitely fixed the point

of diversion from the Sheridan Reservolr?
A Out on the land?
Q The point where you take 1t out?
A In the southwest corner of the southwest quarter

of the southeast quarter of Section 12, Township 13 HNorth,

Range 40 East.
Q Thenco it 1s taken east through the canal and

laterals of the company to and upon about 2,000 acres of

meadow land, located in sections--give the sections?

Hagenbarth x 88
L1810
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for which water right is oclaimed under License No,
9214 for 190 inches--how long has it been since any of
that land was irrigated?

A I can't answor that elther for the same

~

reason.
Q@ OSpeaking now of the two ditches out of Dry
Creek--one ditch goes over to the Sheridan Reservoir?
A Yes. |
MR. SHQW: As I understand on that
ditoch there is s right that is not pleaded,
Mr. Peterson, in the cross complaint, known
as the Harry Dunm right?
MR. PETERSON: Yes.
Q And the water connsected with that right is

diverted before the ditch reaches tho reservoir?

A Yes.

Q@ There are 320 acres of land in that?

A Yea. ’

@ That now belongs to the Wood Livestock Com-

pany?

' Yos.

How much of that is irrigated?
Practically all of it. '

That 1s cleared of sage brush?

P O P o »

It is all clear meadow land.
Q It has been irrigated every year for the last
five or six &ears?
A For tﬁe last twenty &aara.
Q@ There are some lands that are not—-bolonging

Hagenbarth x 82, daie
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to the Wood Livestock Company that are not shown in
color on Vefendant's Exhibit No. "68", but the Wood
LlVestook‘Oompany éoes own lands fhaf are generally lo-
cated in Township 13, Range 41 East Bolise Meridlan?

A Yes. |

Q What is the general character of those

lands?
' A Gravelly sand lesm.

Q I mean with respect to--pasture lands.

A It has been farmed for & greal meny years--
hay put up. It is covered with & system of laterals,
and ditches with headgates. .

Q But I understood you to say thie morning that
in recent yaarelyou had found that itwas more economical
for the livestock to harvest the crops for you?

4 That wes only true of this pert right here

(indicating). We have put up hay on this here (indicat-

ing). That applied largely to the Camas meadows country.
We are now planuning to discontinue farming thia.

Q Under the Sheridan Reservolr?

A Yes.

Q How much of the lands watered by the Sheridan
Reservolr have you been cutting hay on?
A Two thousand aocres. 1t 18 8 very large ex-

tonsive timothy meadow, and some clover. Alfalfa never

did very good there.
Q With respect to that you would say that all

water that is diverted out of Dry Creek, tributary of

Camas, and taken over to the Sheridan Reservolr from

Jay
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that source, that being the only source in which we
are interested 1n this sult, has been used in the
irrigation of those hay lands you desoribed, and other
lands in that vicinity belonging to the Wood Livestock
Company? |

A Yos.

Q Township 13 North, Range 41 Bast?

A Yes. '

Q@ So that you can say that that water has all
boen used for irrigation purposes?

A Constantly, yes. '

Q Has that land been leveled?

A 3 great deal of it has boen levolod. It is

very fine meadow, hay meadow.

Q I think you probably covered this before--
my recollection i1s imperfect--this canal from Dry Creek
into Sheridan Reservoir has been constructed for a good
many years?

A Since in the Elght%ea.

Q@ Was 1t enlarged, or in its present shape?

A In its present shape, except where the nétural
flow of water enlarged it. It carries a very large
volume of water. .

Q@ I understand out of Dry Creek, for use in the
Sheridan Reservolr, you claim water under License No.

89907
e
Q@ And that 1s approximately Ipb00 acre feet?
A Yes. In addition to water already owned By

i



State of Idaho
DEPARTMENT OF WATER RESOURCES

900 N. SKYLINE DR., SUITE A, IDAHO FALLS, ID 83402-1718
PHONE: (208) 525-7161 FAX: (208) 525-7177 WEB SITE: www.idwr.state.id.us

EAST&E@!%F‘Z‘M DIRK i((JlUr\\iEITOIrIORNI
A KARL J. DREHER
MARGARET OR DAVID HAGENBARTH - - - Director
PO BOX 1128 ) \ L 9004
DILLON MT 59725 S

RE: EVIDENCE OF PRIORITY FOR SRBA WATER RIGHT CLAIM 21-4172 W\ UV © Crre i
Dear Claimant (8):

The Idaho Department of Water Resources is nearing the beginning of water rights
review in Basin 21, the Henry’s Fork drainage. The Notice(s) of Claim identified with
the number shown above has been filed in the Snake River Basin Adjudication (SRBA).
The Notice of Claim indicates water usage is based on “Beneficial Use”. Water rights of
this type are established by the historical use of water, dating back to when water was
first used for the purpose claimed, at or on the place of use identified on the Claim. The
date the water was first put to beneficial use, known as the priority date, has not been
confirmed by License, Decree, or Permit. For this reason, proof must be provided
supporting the priority date. As the claimant, you are responsible for submitting the
necessary proof to support the priority date.

Your claim, as referenced above, claims a Priority Date of NOV 10 1893, from MUD
CREEK.

It is important that each element of the Notice of Claim be verified. For instance,
regarding claims for irrigation, the evidence should tend to show that diversion works
were in place, that they were capable of diverting the claimed diversion rate, and that the
diverted water was beneficially used on the entire claimed place of use on or before the
claimed priority date.

For your reference, I have provided a printout of your Notice of Claim and the pamphlet
entitled “Evidence of Priority”. The pamphlet describes the types of evidence which are
acceptable and suggests which documents will fulfill this requirement. While 1
encourage you to read the entire pamphlet, I direct your attention to the two sections
entitled “What Kind of Evidence is Required” and “Some Examples of Documents
Which May Be Evidence of the Priority Date”. PLEASE READ THE ENCLOSED
PAMPHLET.

It is our goal to recommend historical water rights within the Snake River Basin as
accurately as possible. Field exams to verify other elements of the Notice of Claim have
been or soon will be conducted by Department personnel.



