David J. or James F. or Margaret Hagenbarth Estate
PO Box 1128
Dillon, MT 59725

September 29, 2004

Allen B. Ruberry

Sr. Water Resource Agent
Adjudication Bureau

900 N. Skyline Dr., Suite A
Idaho Falls, ID 83402-1718

RE: Evidence of Priority for SRBA Water Right Claims 21-4170, i{171, 4172, 4173,
4174, and 4175 i

Dear Allen:

Based on a preliminary review by your staff, I received notice on June 18, 2004 that the
Department would not recommend the priority date claimed for the above water rights.
After continuous review of the Hagenbarth water right claims in Basin 21 and 31 during
the last 20 years, I am constantly discovering additional documents and acquiring greater
knowledge about how the use of the water rights we claim has developed from the time
our earliest predecessor began use up until the present day. As you look at these claims,
you will notice that I submitted explanatory information three time in 1984, 1988, and in
1990, respectively. In this document I am representing the parties of Margaret, David J.
and myself (James F.)in providing additional documents and information that will provide
the proof necessary to support the priority date being claimed for these water rights.
Attachment X of the 1990 Amended filings provides the primary information and rationale
for the claimed Priority Date of November 10, 1893. I will build upon this document and
provide additional proof.

Attachment 1 is a Notice of Water Location of George L. Wall. This notice specifically
identifies a spring (Sheep Springs) that he diverted flows from near the center of Section
11, T13N,R40E, not far from where we are diverting flows from Kick Creek today. This
notice also identifies the land he irrigated and this land is the same land being irrigated
today and irrigated by our predecessors. There is no doubt that Sheep Springs is the same
spring that lies in the NWNESW of Section 2, T13N,R40E and produces the water in the
drainage that is now called Kick Creek and was filed on by the claimants in the above
referenced filing. This document alone should be proof enough as to the validity of the
priority date claimed.

Attachment 2 is a Notice of Water Location by George L. Wall that appropriates water
from Dry Creek and identifies a canal that transports this water to lands that lie east of
Dry Creek and south of Kick Creek. This canal would intercept the water being claimed in
the following claimants’ water right filings: 21-4170, 4171,4172,4173,4174, and 4175.



The land being irrigated in Wall’s Dry Creek notice includes many of the same acres that
are claimed in the above identified filings. The priority of this filing (November 10, 1893)
consequently solidifies the priority date of the claims listed above at November 10, 1893,
because this canal lies below and intercepts the flows from theses sources and puts them
to beneficial use on the same land claimed in the above filings. This Dry Creek Canal is the
same canal used by the claimants today and is discussed fully in other Attachments and
identified on the maps of the above claims.

Attachment 3 is a Notice of Water Location filed by Chris Sorenson that claims water
from Dry Creek and also identifies a canal that transports this water to lands that lie south
and east of Dry Creek. The majority of this canal is the same canal used by George Wall,
except that portion that delivered water to land lying further south. Much of this canal
(since it is the same canal as that used by Wall) intercepts the water being claimed and put
this water to beneficial use on lands listed in the following claimants’ water right filings:
21-4170, 4171, 4172, 4173, 4174, and 4175. The priority of this Notice of Water
Location is August 12, 1893, earlier than that claimed by the claimants’ in the above
filings. Attachment 3 provides further proof that the claimants’ predecessors were
diverting and beneficially using water identified in the above claims as early as November
10, 1893.

Attachment 4 is a Notice of Water Location filed by Harry Dunn in 1902. The significance
of this filing is that it identifies the presence and use of an old canal (the Arrangee Canal)
which carried water southeasterly from Dry Creek to land irrigated by Dunn. This is the
same canal mentioned by Wall and Sorenson in Attachments 2 and 3. This verifies that the
canal was built and did exist prior to Dunn’s filing. Dunn is a predecessor in interest to a
much of the lands owned and water claimed in filings 21-4170, 4171, 4172, 4173, 4174,
and 4175. This canal by it location would automatically intercept the above claimed water
flows and put them to use on land now owned and irrigated by the claimants.

Attachments 5 is a warranty deed between Harry and Helga Dunn and Wood Livestock
Company and Attachment 6 is a deed between E. T. and Anna Underwood and F. J.
Hagenbarth. These transactions took place in 1908 and their significance is that they
transferred land and water to the claimants’ more immediate predecessors and the
portions of the water described (Dry Creek) had to have been delivered to the place of use
(same as claimants) through the canal mentioned in the previous attachments. As
mentioned in these previous attachments, this canal intercepts the flows of the sources
claimed in 21-4170, 4171, 4172, 4173, 4174, and 4175 and carried this water to the lands
where the claimants put it to beneficial use. These attachments prove that this canal
existed and had been used for many years.

Attachment 7 is a copy of a License and Certificate of Water Right (#8990 or 21-2054)
issued to the claimants’ predecessor F.J. Hagenbarth. This license includes flows from Dry
Creek to be used on lands in T13N,R40E, some of the same land being claimed in 21-
4170, 4171, 4172, 4173, 4174, and 4175. On page 1 the Dry Creek feeder canal is
identified. On Sheet 2 of the accompanying map, this canal is vividly identified as to its



course and how it delivers water to the land claimed in the above filings. The course of
this canal would obviously intercept the flows from sources claimed above. Sheet 2 also
illustrates how Kick Creek was being used above the canal and is pertinent to those lands
in Claim 21-4173 that lay above the canal and are irrigated with Kick Creek flows.
Attachment 7 is proof that the same canals developed by Wall and Sorenson in 1893 were
being used and these canals obviously intercepted the flows being claimed in the above
filings. This attachment substantiates how these flows were being beneficially used on
land now owned and irrigated by the claimants.

Attachments 8, 9 and 10 are copies of sworn testimony given by F.J. Hagenbarth, the
claimants predecessor, during the hearings for the Suave Decree. If necessary the
claimants can provide certified copies of this testimony from the National Archives-Pacific
NW Region in Seattle, WA. This decree was a result of Case #635 in the 21st U.S.
District Court, Idaho-Eastern Division- Ernest Suave vs. W.H. Abbott etal.. The Suave
Decree governed water in the Camas Creek Drainage in Basin 31. Since Dry Creek is on
the hydrologic divide between Basins 21 and 31 and has water diverted and put to
beneficial use in both basins, testimony in this case relates to water use in Basin 21 and the
claims made by the claimants in Basin 21.

In Attachment 8 (Hagenbarth d 16&17-1746&1747) F. J. Hagenbarth testifies about the
canal that carries water from Dry Creek to Sheridan Reservoir. He states that this canal
proceeds in an easterly direction, is about 4 miles long, and was constructed by at least
1889. In Attachment 9 (Hagenbarth x 88-1818) Mr. Hagenbarth testifies that before
applying for a license for water in the Dry Creek Canal, they “had used water under user’s
right years before that”. In Attachment 10(Hagenbarth x 82-84) Mr. Hagenbarth testifies
about the Harry Dunn right which used the Dry Creek Canal, but was diverted to Dunn’s
320 acres before the canal reached Sheridan Reservoir (Sheet 2 in Attachment 7 clearly
identifies where this upper canal is diverted from the Dry Creek Feeder Canal). Mr.
Hagenbarth testifies that Wood Live Stock Company owned the Dunn land and it had
been irrigated by them for the last 20 years. Mr. Hagenbarth again testified (Hagenbarth x
84) that the Dry Creek Canal had been constructed “since in the Eighties” (1880’s). The
testimony in the hearings for Case #635 leaves little doubt that the Dry Creek Canal was
built in the 1880’s and it carried water to the land being irrigated and claimed by the
claimants. The fact that this canal and its branches were large and followed an easterly
course from Dry Creek toward Sheridan Reservoir, proves that they would have
intercepted all the flows from the water sources claimed in 21-4170, 4171, 4172, 4173,
4174, and 4175 and put them to beneficial use on lands now owned and irrigated by the
claimants.

Given the documentation provided above, there can be no question that the priority dates
for claims 21-4170, 4171, 4172, 4173, 4174 and 4175 are as early as November 10, 1893.
There is no question that the water claimed in these rights has continually been put to
beneficial use on land owned by the claimants. Evidence of Priority Date and Use has been
produced and documented by the Claimants and I ask that the Department recommend
these Notices of Claims be decreed by the Court in Basin 21.



Sincerely,

James F. Hagenbarth
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Water Location : :
of
Geo. L., Wall,

Hotice 1lg hereby piven to all whom it may convern that I, Geo. L. Wall, a
cltizen of the U.,8. and over the apge of 21 years do hereby claim and appropriate Three
hundred and sixty [3%060) inches of the flow of the waters of Dry Creek measured under a
four inch pressure,

Sald water ig diverted at the point where this notice is posted said point being
on the west fork of Dry Creek, about %0 rods above the Junction of the West Fork and the

Last Fork,. and being on the NE gquarter of Section 2 T, 1% N. Range 40 B.B.M, and in

Antelope Valley Fremont County, Idaho,
The Water hereby claimed and appropristed to be used for agricultural and
domestic purposes upon the following described premises, whiech will be when surveyed.

"0 The 8% of the SW quarter)
) of Section 11

30 " SEIE " LA L ) ‘
0 v owh nomwgy v of Section 12 I
o9 noy } ooy " ) .

) " 14
AQ M N\r'r"l; LU ) )

of T, 13 N, R, 40 E. B.M. 3060 acres. Sald land being pert of the land known as the

Hichard Bianchi Desert Bntry snd adjoining Mary Rainvilles Desert Entry on the West. Said

waters so clalmed and appropriated sre taken and diverted from said Dry Creek by means

of a dam built in nnd ncross snid Creel at the aforesaid point of diversion, said dam hningj
built of logs and earth and being 26 feet long, ” feet wide, and 6 feet high; and the
aforesaid water, so claimad and appropriated is taken from said creek at the said dam,

gitunted at said diverslion and eondueted to &and upon said hereinbefore described Tands by

mesng of o diteh 97 feet lonp, and 12 Teet wide at the bottom to another dam, said dam being
75 feet long, %% ft. wide, 3 ft. high thence by dLktches about 19800 ft. long and from 12 .
feet to 6 ft, wide at the bottom and from 2% fi. to 1 foot indepth, and with o pgrade (falllg
of from one # of one tenth of one foot to one tenth of one foot to the 100 feet. i
November 10th, 1%93%, i
Geo, L. Wall. j
Filed for record at the request of P, W, Beane at 5 minutes past 2 o'eclock P.M. this 9th
day of January lQ§4.

¥, 8. Bramwell, Recorder.

Transeribed from Fremont County Records Book "A" of Water Leeation Record, Page 544.

STATE OF IDAH0. o
COUNTY OF CUARK

that above and foregoing. ' ‘:
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Gao. L. Wall.

Hotice is hereby given to all whom it nmay concern that I, Geo L. Wall, a citizen of

the U.5. and over 21 years of age, do hereby claim and appropriate one hundred twenty (120)

| inches of the flow of the waters of Sheep Springs measured under a four inch presgsure.

Baid water is diverted at a point where this notloce is posted, said point being about % mile

3 from the Junction of the two branches of said Spring, and aboul 10 rods N of the centre of

Section 11 T. 13 N.R, 40 E,B.M. and in Antelopae Valley Fremont County, Idaho. The water

| hereby claimed and appropriated to be used for agricultural ahd domestic purposes upon the

following deseribed lands and premises vhich will be when surveyed.

40 The H&% of the SW quarter )
) of Seetion 11

og n N% non ap " )

T20" weres or 1. 1% N.R. 40 B,B.li, said land being part of the land known as the

! Richard Bianchi Desert Zulry snd ad joining Mary Rainvilles Desert Bntry on the west.

e e

Said waters no claimed and appropriated are taken and diverted from sald sheep

~

L Spring at the aforesaid point of diversion and conducted to and upon the said hereinbefore

deseribed lands by meens of a diteh, snid diteh bLeing 241% ft. long O feet wide at the
bottom and 1 foot in depth, and with a grade (fall) of one half of 1 tenth of one foot to

the 100 feet.

: lov. 10, 1993. G. L. Wall
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I"iled for Record at the request of F. W. Beuns, at 5 min. past 2 o'clock P.M. this 9th day Ofﬁ
(]

- Tan, 1894.

¥, 8., Bramwell, Recorder,

Trangeribed from Fremont County Records Book "A" Water Locntion Record, Page 536.

STATE OF IDAHD 53
COUNTY OF CLARK

I HEREBY CERTIFY that above and forepoing s
3 full and correct copy of the original thereof,

on file in my office.
DateL&L@(—-"‘ = ty PR
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HOTICE OF LOGA TION OF WA TER RIGHT.

 NOTICE IS HEREBY GIVEN to all whom it may concearn, That I Chris Sorensom, s citizen of

the United Stz tes, over ‘the age of twenty-one years, do hereby olaim and appropriate Six
Hundred Forty (640) inohes of the flow of the waters of Dry Creek, measured vnder e four
inch sreasure.

Said water is divided ¢t the point where this notice is posted. 3aid point belng om

the west fork of Dry Creek, sbout 30 rods above the Junction of the West Fork and the L8at

fork and beirg on the IUE Quarter of Jection 8, T..13 N, R 40 B,I.i. and in Antelope Valley

“remont County, Idaho. 'he waler hereby clalmed and approprizted to e used for iericultur-

ol and domestic nurpose upon the following described land & premise, which will be when
surveyed:

80. The S% of the 5E OQuerter of Seation 9.

160 fThe NE Quarter of Section 16.

80 The S% of the SW Quarter

120 'he ﬂDl and the S‘é of the 8: Ouarter)] of Section 10, '

g2y ha ,{ and the SW% of the WW Guerter of Beo. 15.
80 and Hg of the Hh ’uurter T 13 . R 40 Z..:.i.. 640 acreas,

Said land being known zs the liury Zainville Desert intry and adjoining ichard
Pisnches Nesert ‘ntry on the East.
Sald weters, o claimed and ap.ropriated are t:ken and ‘iverted from sald Dry dreak

1)3} meens of a dzm, built in and across sald creek ‘at the afor:said point of diversion.

Seid dem beirg built »f logs and e:rth ¢nd baing 26 fect long, 8 feet wide and 6 feet high,

snd the sforessid waters, o eleimed aid eppropriated, is | kenfrom said dam situsnted
+t ssid diversion, and conducted to and upon ssid hereinbefore described lands, b: meuns
of ¢ diteh 97 feet lone, and 12 feut wide at the bottom, to an.ther dam. Seid dam Leing
75 feat long, 8 1/3 feat wide, and 3 feet high, thence by ditches about 13700 f£t. long,
and from 12 to 6 feet wide at the bottom, end from 2% feet to 1 foot in depth, and with
) {rra‘da (fall) from % of one-tenth, to one tenth of one foot to the 100 feet.

Aupust 12, 1893. Chris Sorensen.

Pled for record =t the resuest of F. W. Bean, a2t 32 min. past five P.M. 10th dey
of Jen'y, 1894. F. S. Bramwelll, Recorder.

Trangeribed from Bo_ok A of Water Loc.ation Record, Page 494, Fremont Count}} Reco rds.

5 STATE OF IOMHO oo
| COUNTY OF CLARK

| HEREBY CERTIFY that above and

a full and correct
onle i my afcg, 7 0 U O £

- o Connis Owen?L-

/B i N uugu'%' jct Court
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NOTICE OF WATER RIGHT. |
STATE OF IDAIO, ]LM. //7 TQ ( )_( Y }/T H

County of i'remont J
T0 ALL CONCERNED, NOTICE IS HERERY GIVEN: '(1\ - \/\\\ —) \

1st. That arry bunn
] ) of Spencer, ideho,
Tereby claim the use of the walers of oy vreek

to the extent of e cubie feet per second,
2d. It is intended fo divert said waler at or near the point where a copy of this notice is posted, and more definitely described
as follows:  ihout one half mile up Dry Creek from point where the old Arecnpee vsnal Vs divertefl.

. ) STATE OF IDAHO 53
ansoribed from iook I Vater 2ights, Pepe 4068, .1emont dountrs Leaords. COUNTY OF CLARK ™ *

| HEREBY CERTIFY that above and foregoing '
a full and correct copy m orignal mreot,

on file in my office. ;
Date 27 -45-0 L(
Conni S. Owerr”

rk of _Cuurt
) puty Cerk

"=

(In above deseription give legul subdivision of land or describe the place with reference to some prominent landmark.)
dd.  The purpose for which said water is intended to be used is  apgricu Ltural

The place of intended wse is wpe 19 e 1, 40 @S ilbis

4th, It is intended to divert said water by means of a dlteh & the Arongee Uansl

The general course of the proposed canal is Jou th csterly

The length of the proposed canal is ¥our miles .
It ie intended to wse said water for irrigating the following desoribed land: Certain parts of 'wp. 13 . i

40 5, seite :

Gth, It is infended to have the worlks for diversion and use of said water as aforesaid completed within  three years,

(T'his muset in no case exceed five years.)

WITNESS vy hand at spencer Idaho,
this seventh day of Svencer i,
Harry Dunn Claimandts.
STATE OF IDAITO, 1
88

County of  “remont
MHarry Dunn

being firat duly sworn, depose 8 and say 8 that he 1is8 of lawful age and  Lhe claimant of the Water Right
mentioned in the foregeing notive and whose name is subseribed thereto. That the statements in said notice are brue, and '
that the original notice, of which the foregoing is a true copy, wae posted in a eonspiowous place at or near the place of intended
diversion (as provided by law) on the 7th day of July 19 02 ,-of

minwles. past 7 a'elocle P, M. :

Harry Dunn

Subscribed and sworn to before me, this T th day of July 1902
A, Redford, Justice of the Peace

NOTE.—The above Certificate may, where there are cevera! Claimants, be made and sworn to by one of them.

Filed for record this 7th day of July 1906 | at 1:56  o'clock = Pear.

A M. Carter

BY e et e DR PR, e ecOTder,

a)‘}f Y



"
i

ATTeChwe v T 5

IN WIINESS WHExEOF, I . .ve hereunto set my hand and af :ed my official seal, the day?

and year in thie certificate iirst above written. il\ R \

STATE OF IDAHO AT
COUNTY OF CLARK %8 Ne. P. Christisnsen

| HEREBY CERTIFY that shove and Refofg® of the Feace
a full and correct copy of the original thereof,

on lile in my office.
2 M

e ) }' ,

On this 8th day of June 1908, before me N. P, Christienseu,a

Kilgore Precinct.

STATE OF IDAHO

e se ae
e}
Ua

County of. Fremont

Justice of the Peace in and for said Younty, porsonally appeared Lllen Latham known
to me to be the wife of Wme Latham and knowvn to me to be the person whoée name is
subscribed to the within inslrument, deccribed as a married woman; and upon an
examination without the hearing of her husband, I made her acquainted with the contents
of the instrument) and thereupon she acknowledged to me that che executed the same,
and that she doecs not'wish to retract such execution.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official sesl’;
the day and year in this certificate above written.
e Pe Christeansen
Justice of the Ileace
, Kilgore Precinct.
Filed for record at the request of ¥, J. Hagenbarth at 1 P M. Sept. , 15, 1908
I, N+ Corey, Recorder, By Rose D. Miller, Dep.

Pranseribed from Fremont CUounty liecords, from Deed itecord Boo YT, pages 266 and 267
; ', '

No. 22781 WARRANTY DEED. ‘

THIS INDENTURE, made this 15th day of'Sept.; in the year of our Lord.one thousand
nine hundred and eight between Hnrry Dunn & Helge Dunn, his wife of Spencer County of
Fremont Stete of Idaho the party of the first part, and Wood Live Stock Oompany Ltd.

a corpor=tion of Spencer County of rremont State of Idaho the purty of the second part;
WINNESSETH, that the sald parties of the irst purt, for «nd in consideration of

the sum of tWe- thousand six hundred & ninety four & nn/100 Dollars, lawful funds of

the United States of America; to them in hand paid by the saild party of the second part,

the receipt whereof is hereby acknowledged, have granted, bargained and sold, and by
these presents do grant, bargain, sell, convey and confirm unto the said partiy of the
gecond part, and to its heire.a&nd assigns forever, all the following described real
estate, situated in Antelope Valley County of ﬁrcmont State of Idsho, to-wit:

SE4, SE4 SW4 of Sec., 10; EZ SW4 SW4 SW4 of Sec. 11, Tp 13 N. of Re 40 E. B,
M., together with all water rights pertaining thereto;, whether acquired by useor
appropristion, especially that certain water right taken from Day Creek in 1902 & duly
recorded in rremont County seid land contalns 320 écrﬁs,

POGHETHIE with all and singular the tenements, hereditamehts and appurtenences

thereunto belonging or in any wise appertaining, the reversion and reversions; remainder

and remaindef; rents, issues and profits thereof, and all estate, right, title and
interest in and to the seid property; as well in law as in equity, of the said parties
of the iirst part:

O HAVE AND 10 HOLD, all and singular the above mentioned and described premises

together witn the.

1
i
1
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and assigns forever. And the ssid psrties of the first part, and their heirs, the

/-)TTAC}, fJJT 6 ’;\ WA

THIS INDENTURE, made this 1l4th day of Sept,, in the year of our Lord one thousand

nine hundred and eight between i, i, Underwood and Anna Underwood his eife of Kilgore

i mamaany ERATIE TR LS Fogy AR e R ;.\.,, B AR s b et B e e s i el i 5 R _4.*'{@ iz 2

i

P, O, Uounty of Fremont State of Idnhu the parties of the first part; and F. J. Bagenh;rth‘

of Spencer Jounty of ipemont “tate of Idsho the perty of the second part,

WIINESSELH, That the said purty of the first part, for and in consideration of
the sum of five thousand seven hundred & twenty four & 36/100 bollars, 1aw%u1 money
of the United States of America, to them im hand paid by the said party of the second
part, the receipt whereof is hereby acknowledged, have granted, bargained and sold
and by these presents do gr nt, bargain, sell, convey and conifirm unto the said party
of the seoond psrt, and to his heirs and assigns forever, all the following described
real estate, situated in Sheridanl& Antelope Velley County of Fremont, “tate of idaho,
to-wit: N2 NE4 Sec. 15; N2 NW4 Sec., 14, Ip 13~ N. k. 40 i, SW4, SE4 NW4, SW4& NE4, N2
SE4 Sec, 8 Tp 13 N, ite 41 .3, M. containing 480 acres-
together with that certainwater rizht of 160 inches purchascd from H. ?unn and 6 cu.
ft. flow pcr Sec. of the waters of Willow Yreek as Fcr License lio, 1786~ recorded in
records of Fremont Co., us well as all other water rights whether acquired by use,
Purchase, appropriation or otherwisec.

POGmrHEG with all and singular the tenements, hereditaments and appurtenences
thereunto belonging or in any wise appertiininq, the reversion and reversions, remainder
and remainders, rents, issues end profits, ther.of, and all estate, right, title and

interest in and to the said property, as well in 1law as in equity, of the sadd party

of the first part:

L0 Havi AND T0 HOLD, all and singular the above mentioned and described premices,
together with.the appurtenences, unto the pariy of the second part, and to his heirs
said rremises in the quite and reaceable possession ot the said parly of the second
party...e.evehls heirs and assigns, against the sald perty of the first part, and their
heirs, and ageinst all and every person and persons whomsoever, lawiully claiming or

to elaim the same shall and will warranl and by these nresents forever defend.,

IN WINN&GS WH.oLm0m thes aid Parties of the first pari have hereunto set kheir
hands and seals the day and year firsl above written
Siggedv gdealed and delivered in ithe presence of Iie i'e Underwood SiAL):
He G, Vood .
Ce W, Hardy Anra Underwood - (SizaL)

Suiis 08 IDatO 8
County of Fremont : 388
On ihis 14 day of Sepiember in the year 1908, before me O, W, Hardy, a

Notary Public in and for said “ounty, p rsonally appeared i, 4, Underwood known to me to
be the pcrson whose name is subscribed to the within 1naurumant and acknowledged to me
that he execuled the same.

IN WITN£SS WHEREOF, I have hereunto set my hand and alfixed my ofiicial seal, the
day and year in this certificate first above written.

C, W, Hardy, Notary iublie (SA

My commission expires July 8/ e

STATS OF IDAHO :

County of Hremont : S8

' On this 14 day of 3eptember 1908, before me ¢, W, Hardy, a Notary Public in and
for said Gounty, personally appeared Anna Underwood, wife of ki, T. Underwood known to me
to be the person whose nome is subscribed to the within instrument, and acknowlecdged to

. me thst she executed the same.

IN WITNZSS WHEREOF, I have hereunto set my hand and affixed my official seal, the
doy and year in this certificate above written. C. W, Hardy,

(SEAL) - Notary Public
JRIHE QF0NND: g
FeouMTY ORCtARKCOTd at the request of i, J. Homenbarth at 8 A.M., Sept., 2lst, 1908,

I. N, Yorey, itecorder,
TH‘@E Eﬁpm.mw%ounty Records, from Deed Rgcord .Boo]; "I", pape 272.
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appurtenences, unto the party of the second part, and to its helirs and
assigns forever, And the sald parties of the first part, and their heirs,
the said premises in the quiet and peaceable possession of the said party of
the second part, its heirs and assigns, against the said party of the first
part, and their heirs, and ggainst all and every person and persons whomsoever,
lawfully claiming or to claim the same shall and will Warrant and by these prese:
forever Defent., '
IN VITNESS WHEREOF ,Thesald parties of the first part have hereunto set

their hands and seals the day and year first above written.
Signed, se.led and delivered ﬁarry Bunn (SFAL)
in the presence of Helga Dunn (SHAL)
F. J. Hagenbarth
C., W, Hardy

SIATE OF IDAHO

: 58

County of Fremont

I DO HEREBY CERTIFY THAT: On this 15 day of 3eptember, in the year 1908

before me @, W, Hardy, & Notary Public in and for said Gounty and State,

~ personally appeared Harry bumn known to me to be the person whosc name is

subscribed to the within and foregoing instrument, and acknowledged to me
that he execulted the same,

AED I DO HiniBY CLalIeY THAT: On this 16 dey of September; in the year
of (1908) before me, @, W, Hardy, s Notary Public in and for said county and
State, personally appeared Helga Dunn knowvn to me to be the person whose.name
is subscribed to the within and foregoing instrument described as a married
woman', the wife of the abdvs nemed Hérry Junn and upon an examintaion separate
and spart from and wiihbut ¢he hearing ofher said husband, I mace her
acquainted with the contents of the instrument, and thereupon without the
ﬁeuring of her said husband she acknowledged to me that she execuled the same
and that she does not wish to retract such execution.,

IN  IiNeSE WHEREOF, 1 have hereunto set my hand and affixed my oftieial
ceal at Spencer, ifremont County, the day and year first above Viritten.

Coe W, Hardy
" ($2ALY Notary Public

My commission expires July 2, 1912

Filed for record at the request of ¥. J. Hagenbarth at 8 A.M.,
‘Soptcmber 21st, 1908

I. N, Gorev, itecorder

Transcribed from Fremont County neoords from Deed Hecord Book "I", page 271

t
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STATE OF 1DAHO <3
COUNTY OF CLARK
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SERTEMBER 6th, 1928 - THURSDAY - 9:30 A.M.

\ MR, PETERSON: It 1is agreed that the capacity
of the Woody Ditch, which has been referred to in the

testimony here, is 700 inches, and that the capacity of

L R e M

the East Side Ditch, which is also identified in the testi-

=

b mony is 500 inches.

"‘ﬁ‘; - It is agreed that the capacity of the Harmon

Reservoir, referred to, is 2,000 acre feet.
It is agreed that the capacity of the Lone Tree

Reservoir, which will be jdentified in the testimony, 1s

2,200 acre feet.

FTRANK HABENBARTH Resumes the Stand.

DIRECT EXAMINATION (Continued)

BY MR, PETERSON:

g I want to discuss with you first, Mr. Hagenbarth,

the Sheridan Reservolr and the diversion into the Sheridan

Reservoir from Dry Creek. You may state, if you will, the

fact of whether or not there is a diversion from Dry Creek

by way of canal 1nto the Sheridan Reservolr?

A  There is.
Q Where does that diversion head on Dry Creek?

A Ih Section 9, Township 13 North, Range 41 East.

I think it is right near the northeast quarter of the south-

Hagenbarth d. 16. T
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west quarter of that section, about five hundred feet--
Q You say Section 8, Township 13 North, RanBge
41 East?
A Thirteen North, Range 40 Bast-=-excuse €.
Q The canal proceeds then in what general direc-
tion to the reservoir?
A.I would say in an easterly direction.

Q About what distance to the reservoir?

s 2/
¢l ﬂ

About four miles I should say.
When was that canal constructed?
In the elghties.

- One would be safe in saying 1889%

As to the date of completion?

A
Q
A
Q
A Yes.
Q
A Yes.
Q When was water diverted through 1t first?
A About that time.

Q What has been done, if anything, each season
since that time in regard to the diversion of water through
the ditch?

A | 1t has gone through the canal constantly.

Q What is the capacity of the canal?

A It is a very large canal. It wouid carry up to
3,000 inches of water. it is cut down now--easily 2,000 inches
would be veTy conservative.

Q ow much water has been diverted through that

canal from that source tO the Sheridan Reservoir from year

to year?

A That would depend upoxn the season. During high

Hagenbarth a 17.
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Q (MR. PETERSON) In respect to the sheridan Reser-
voir rizhts, you were asked whother or not you claimed
under license there--I understood from your testimony this

morning that prior to that application, based on user right,

yvou claimed water through the Vry Creek Canal into the

Dheridan Resorvoir?
A Yes.
Q At an early date?
A Many years beflore.

Q A user right?

A Yes. We put in application for a permit later

on. Ve had used that water under user's right for years

belore that.

Q (MR. ©NOW) In the abscnce of diversions from DIy

Creeck, would there be considerable of that water get down,

durin;; rlood water season, into the Camas, or would il be

very slight?

A Wouldn't be very much--very little. I have seen=--

the average year wouldn't be a hundred inches.

Q
of diversion from the Sheridan Reservolr?

A out on the land?
Q The point wherec you take 1t out?

A In the southwest corner of the southwest quarter

of the southeast quarter of Section 12, Township 13 North,

Range 40 East.

Q Thenco it is taken east through the canal and
laterals of the company to and upon about 2,000 acres of

meadow land, located 1in sections--give the sections?

Hagenbarth x 88 ;
1820

(MR. PETERSON) I think you definitely fixed the point
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for which water right is olaimed under License No.

3214 for 190 inches--how long has it been since any of

that land was irrigated?

A I can't answor that elther for the same

”~

reason.

Q@ OSpenking now of the two ditches out of Dry

Creek--one ditch goes over to the sheridan Reservoir?®

A  Yes.
MR. SNOW: As I underptand on that

ditoh there 18 & right that is not pleaded,

. 1 Reproduced at the National Archives-Pacific AK Region -
s .
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Mr., Peterson, in the cross complaint, known

a8 the Harry Dunm right?
MR. PETERSON: Yos.
Q And the water connected with that right is

diverted before the ditch reaches the reservoir?

A Yes.

Q@ There are 320 acres of land in that?

A Yes. -

Q That now belongs to the Wood Livestock Com-

pany?
Yos.

A
Q How much of that is irrigated?
A Practiocally all of it. '
Q

That is cleared of sage brush?

A It is all clear meadow land.
Q It has been irrigated every year for the last

five or six years?

A For tﬁe last twenty &eare.
Q There are some lands that are not--belonging

Hagenbarth x 2. by @
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to the Wood Livestock Company that are not shown in
solor on Defendant's Exhibit No. "68", but the Wood
LiveatookAOOmpany éoes own lands fhaﬁ are generally lo-
cated in Township 13, Range 41 East Boise Meridian?

A Yes.

What is the general characler of those
lands?
| A Gravelly sand leam.

Q@ I mean with respect to-~pasture lands.

A It has been farmed for & great meny years--
hay put up. It is covered with a system of laterals,
and ditches with headgates. |

Q But I understood you to say this morning that
in recent yeara'you had found that ltwas more economical
for the livestock to harvesi the crops for you?

A That was only true of this pert right here
(indicating). We have put up hay on this here (indlcat-
ing}. That applied largely to the Camas moadows country.
We are now planning to discontinue farming thia.

Q@ Under the Sheridan Reservolr?

A TYes. |

Q How much of the 1ands watered by the Sheridan
Reservolr have you been cutting hay on?

A Two thousand aores. 1t is 8 vory large ex-

tensive timothy meadow, and aome'clover. Alfalfa never

did very good there.
Q With respect 1o that you would say that all
water that ls diversed out of Dry Creek, tributary of

Camas, and taken over 1o the Sheriden Reservoir from

1810
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that source, that being the only source in which we
are interested in this suit, has been used in the
irrigation of those hay lands you desoribed, and other
lands in that vicinity belonging to the Wood Livestock
Company? |

A Yos.

Q@ Township 13 North, Range 41 East?

A Yes. ‘

Q 3o that you can say that that water has all
been uéed for Iirrigation purposes?

A Constantly, yes. |

Q Has that land been leveled?

A & great deal of 1t has been levelod. 1t is
very fine meadow, hay meadow. |

Q I think you probably covered this before--
my recollection 18 imperfect--this canal from Dry Creek
into Sheridan Reservoir has been constructed for a good
many years?

A Since in the Eightles.
Q@ Was 11 enlarged, or in its present shape?

A In its present shape, except where the natural
flow of water enlarged 1t. It carries a very large

volume of water.

Q I understand out of Dry Creek, for use in the
Sheridan Reservolr, you claim water under License No.
89907

A Yes.
Q And that 1s approximately 3pb00 socre feet?

A Yes. In sdditlon to water already owned by

Loly





