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FOR THE STATE OF IDAHO COUNTY OF TWIN FALLS
In Re SRBA Subcases 45-12475, et al.
(see list of 64 subcases attached)
Case No. 39576
OBJECTOR'’S OPENING BRIEF

i S e . i

COMES NOW Bruce Byron Bedke and Jared K. Bedke, pro se litigants, and
pursuant to the ORDER GRANTING PERMISSIVE REVIEW OF SPECIAL
MASTER’S ORDER DENYING MOTION TO FILE LATE OBJECTION of January
19, 20035, hereby make the following OBJECTOR’S OPENING BRIEF in the above
named subcases.

PROCEEDURAL BACKGROUND

On April 7, 1999 Bruce and Jared Bedke lodged MOTIONS TO FILE LATE

OBJECTIONS in the above named subcases. On July 2, 2001, Special Master Dolan

issued an ORDER PARTIALLY STAYING SUBCASES in Basins 45 and 47, including
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the above 64 subcases because of common issues. On January 5, 2005 Special Master
Dolan issued an ORDER VACATING STAYS, ORDER DENYING MOTIONS TO
FILE LATE OBJECTIONS and RECOMMENDATION OF PERMISSIVE REVIEW.
On January 18, a hearing was held and on January 19, 2005 the court entered an ORDER
GRANTING PERMISSIVE REVIEW OF SPECIAL MASTER’S ORDER DENYING

MOTION TO FILE LATE OBJECTIONS; AO1 S.e.

Issue #1. Motions to File Late Objections

Objector’s Motions to File Late Objections in the above named subcases, should
have been granted.

Discussion

In his ORDER DENYING MOTION TO FILE LATE OBJECTION (Jan 5™
Order) the Special Master makes reference to an Order Vacating Stays and Order
Denying Motions to File Late Objection in subcases 47-16433 et al., and states that “the
Bedke’s motions to file late objection were denied based on the Idaho Supreme Court’s
ruling in LU Ranching Co. v. United States, 138 Idaho 606, 67 P.3d 85 (2003), and the
Bedkes® failure to show good cause to file late objections.” (Jan 5™ Order at 3)

The Special Master also continues to assert reasons why the Objectors declined to
accept a settlement offer that other private parties have chosen to accept based on a status
conference held on June 19, 2003 for some related and overlapping subcases in Basin 47.
The Special Master then concludes “It is apparent that Bruce and Jared Bedke are
concerned less about stockwater rights than they are about conditions imposed on their
grazing privileges and more broadly, the authority of the United States to manage federal

lands.” (Jan 5™ Order at 6) We shall address each in turn.
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This court has direcied that when dcaling with motions 1o file late obyections the
standard for review is based on whether or not the subcases at issue have already becn
issucd partial decrees. 1€ the subcases have not gone 10 partial decree, the standard to be
applied 1s that of IRCP Ruie 55(c). [f the subcases have alrcady gone to partial decree,
then the standard to be applied is IRCP 60(b) [Order on Motion to Set Aside Partial
Dccrees and Vile Late Objections: Order of Reference to Special Master Cushman
(Subcascs 65-07267 ct al.)A L. Cattlc. Emered January 31, 2001]. None of the subcascs
at 15suc have been issued partial decrees. therefore the motions to file latc objections
should be reviewed based on the standard set by IRCP Rule 535(c).

The Tdaho Supreme court has directed:

“[6] Rule 35(c) provides that for good causc shown a court “may
set aside an entry of default and. if a judgment by default has been entered.
may likewisc set it aside in accordance with rulc 60(b).”” Under Rule
60(b) | ), @ court may relieve a party from a final judgment or order for
“ristakc. inadvertence. surprise. or excusable neglect” or for “any other
reason justifying relief from the operation of the judgment.” in addition to
meeting the requarements of Rule 60(b)(1 ), the parly moving to set aside a
default judgment must plead facts which. if established. would consttulc a
defensc to the action.” JOHNSON v. PIONEER TITLE CO. OF ADA
COUNTY (104 Idaho 727(App.). 732 (1983)

1. Good Camse
Backgronpd
After having leamed of the commencement of the Snake River Basio
Adiudication, Bruce Bedke set out to file claims on all of his stockwatcr rights
comtained within his adjudicated grazing allotments in the spring of 1989. Not
knowing cxactly how i do 50. he drove 1o the Twin Falls office of the IDWR and
sought the aid of the IDWR 1 filing. He described the nature of lus claims to the
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staff in the office who determined that they were non-deminimus in nature, and
provided Mr. Bedke with a pamphlet on how to file these claims. (Exhibit 1)
Contained within this pamphlet, was a table for determining the quantity of water
that was to be claimed as a diversion rate for his stockwater filings. (Exhibit 2)
Mr. Bedke’s filings were received and accepted by the IDWR in 1989.

Several years after Bruce Bedke filed, the United States filed stockwater
claims for the waters on Mr, Bedke’s adjudicated grazing allotments. The United
States’ filings however, were numerous and de-minimus in nature.

Subsequent to Bruce Bedke's filing of claims, the IDWR in an attempt to
accelerate the adjudication process, with the consent of the SRBA court bifurcated
the reporting process. The result of the bifurcation was that all claims of a de-
minimus nature would be reported early, as they were numerous, but small in
nature. The remainder of the claims, those with diversion rates greater than 0.02
cfs, would be reported as originally scheduled at a later date.

Some time after the initial Directors Reports for Basins 45 and 47, the
Objectors became aware that the United States’ claims had been reported on this
earlier schedule. Contact was made with the IDWR to see what the private
claimants needed to do with respect to the United States’ claims, and were
advised that if the claims conflicted with those of the private claimants, both
would be reported to the court, and the court would determine who owned the
water right. In the spring of 1999, Objectors learned that they indeed needed to
file objections to the United States’ claims, as their non-deminimus claims were

not scheduled to be reported until a much later date, but the objection deadline
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had passed. Objectors then made motion to file late objections in the above
named subcases.

In a hearing on June 7, 1999, oral argument was made by the Bedke’s and
other claimants who filed motions to file late objections in the above named
subcases (see Transcript of hearing 2:00 P.M. June 7, 1999 attached as Exhibit 3).
At this hearing, the Bedke’s, and others seeking objections, made arguments that
the motions to file late objections should be allowed under rule 55(¢c) of the
LR.C.P. and also under rule 60(b) of the LR.C.P. The movants explained in great
detail the circumstances surrounding their confusion as to the process of whether
or not objections had to be filed in what they perceived to be conflicting claims
(see Exhibit 3). To further complicate the situation, it was not until a subsequent
hearing in what the Special Master has deemed “related and overlapping”
subcases in Basin 47 on July 1, 1999 that the Bedke’s first became aware of the
strict definition the Idaho Department of Water Resources (IDWR) used in
determining conflicting claims (see Exhibit 4, page 53 beginning Line 5). The
other parties involved in the 2:00 P.M. hearing have since withdrawn their
motions to file late objections to the above named subcases, but the arguments
they made at that hearing, and in subsequent briefings, still hold as valid.

A. Confusion

The Bedke’s and other private claimants were confused by the advice they were

given regarding the effects of the bifurcation of the water claims (Exhibit 1, page 78 et.

seq.). At ahearing for the related and overlapping subcases in Basin 47 on July 1, 1999

at 2:15 P.M. Mr. Spencer of the IDWR explained what the bifurcation of the reporting
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process actually did.
“I think that the proper perspective to apply here is that this bifurcation
has not caused delay. What the bifurcation in effect has done has resulted

in some of these rights being reported two years ahead of where they
otherwise would have been.

And so it’s not a matter that we are delaying the process through

the bifurcation. It is a matter that we now have some rights that actually

are way out in front of where they would have been had there not been a

bifurcation.” (See Transcript of July 1, 1999 2:15 P M. hearing attached as

Exhibit 5, Page 37, beginning Line 17)

This acceleration of the subcases at issue, created much confusion, and distrust of
the process with the Bedke’s and others (private claimants). The IDWR advised the
private claimants that they wouldn’t necessarily have to object to the accelerated claims,
because if these claims were in conflict with those of the private claimants, then both
would be reported to the court as one water right and the court would then determine
which party the water right belonged to (see Exhibit 1, page 80 et. seq.). The private
claimants mistakenly interpreted this advice to mean where claims were based on the
same water, same use, same cattle, that these water claims would be in direct conflict and
therefore would be recommended to the court as one claim--the ownership of which
would be determined at that point (see Exhibit 1), The private claimants acted as any
reasonably prudent person would in their situation, and relied upon the advice given to
them by the agency that they’d been dealing with throughout the process. Ata 3:45 P.M.
hearing on July 1, 1999, Roxanne Brown of the IDWR finally explained what the strict
definition of conflicting claims that the IDWR used was: Claims identical to each other
in all elements except the name (see Exhibit 4, Ms. Brown page 53 beginning at line 8).

The fact that the IDWR believed that the bifurcation could cause some confusion

and difficulties (See Exhibit 3, Mr. Tuthill page 44 beginning Line 4) is undisputed. It is
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also undisputed that the Bedke’s were confused by the process as well (See Transcript of
9:00 A.M. hearing April 7, 1999, relevant pages attached as Exhibit 6, Mr. Bramer page
50 beginning Line 16, see also Exhibit 1, page 80 et. seq.).

In Johnson v Pioneer Title Co. of Ada County the Idaho Supreme Court ruled:

“[10,11] Undoubtedly, Pioneer’s manager could have acted more
prudently by delivering the summons and complaint immediately to
Pioneer’s attorneys. However, this does not compel a conclusion that he
acted so imprudently that relief should be denied. In determining whether
to set aside a default judgment, we must apply a standard of liberality
rather than strictness and give the party moving to vacate the default the
benefit of a genuine doubt. Stoner b. Turner, supra. In view of the
confusion which existed, we cannot say that Pioneer was guilty of
indifference or deliberate delay in failing to answer the complaint. We
thus hold that Pioneer’s failure to respond was excusable neglect under
LR.C.P. 60(b)(1).” [emphasis unchanged] Johnson v. Pioneer (supra),733

As with Pioneer, it has been argued that Objectors could have acted more
prudently by objecting immediately to the water right claims at issue, but as the Idaho

Supreme Court directed in Johnson, the facts in this case also do not compel a conclusion

that Objectors acted so imprudently that relief should be denied.

B. Bedke’s Acted Promptly in Requesting Relief

The Bedke’s first became aware of the need to file objections to the United States’
claims shortly before the April 7, 1999 hearing and immediately sought to identify the
above named subcases in Basins 45 & 47 and filed their motions to file late objections as
soon as they could (See Exhibit 1, page 83 Line 3 et. seq., also See Schraufnagel v.
Quinowski 113 Idaho 753(App.), 755).

2. Meritorious Position
As with any motion under Rule 55(c) the party moving to set aside a default

Jjudgment must plead facts which, if established, would constitute a defense to the action.
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A. The Type of Claim at Issue

The first question that arises in the subcases at issue, is whether or not the United
States is claiming a reserved water right or acting merely in its proprietary capacity as a
landowner and seeking a state law based water right. None of the water right claims at
issue were filed alleging a reserved right, rather, all were filed under the basis of
beneficial use. As this court pointed out in its Order on Motion and Cross-Motion for

Summary Judgment BLM Stockwater Claims in Basin 72 (issued on 2/6/98)

“In addressing the agency issue, it is helpful to understand the United States’
status with respect to its role as a proprietor of land. When the United States is not
claiming any reserved water rights, it exercises the right of any other ordinary proprietor
under state law. “Where water is only valuable for a secondary use of the reservation . . .
there arises the contrary inference that Congress intended, consistent with its other views,
that the United States would acquire water in the same manner as any other public or
private appropriator.” United States v. New Mexico, 438 U.S. 696, 702 (1978). “[TThe
[federal] government has, with respect to its own lands, the rights of an ordinary
proprietor, to maintain its possession and to prosecute trespassers. It may deal with such
lands precisely as a private individual may deal with his farming property.” Camfield v.
United States, 167 U.S. 518, 524 (1897); In Re Water of Hallet Creek Stream System, 749
P.2d 324, 329 (Cal. 1988). Since the United States acts as any other landowner with -
regard to possession of property, 2 the United States may perfect a water right the same
way as any other public or private landowner.

As any other landowner in a prior appropriation jurisdiction, possession of the
land does not include possession of the water perfected on that land. Jones v. McIntire, 60
Idaho 338, 91 P.2d 373 (1939). ” (at page 3)

As with the cases in Basin 72 at issue before the court in its Order of 2/6/98, the
subcases at issue before this court also allege no agency relationship as the basis of these
claims.

B. Nature of Property in Water

Currently in Idaho, a water right “shall not be considered as being a property

right in itself, but such right shall become the complement of, or one of the appurtenances

of, the land or other thing to which, through necessity, said water is being applied”. (IC
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42-101) All of the subcases at issue deal with stockwater rights, so the question arises, to
what thing does the right become appurterant?- Ir dealing with this question the court
must look to the Idaho Code and to previous rulings made by courts with competent
subject matter jurisdiction of such an issue. In IC 42-101, the phrase “the land or other
thing to which, through necessity, said water is being applied” gives a clear and
unambiguous test as to determine just exactly what the water is appurtenant to. In the
case of a stockwater right, the livestock puts the water to beneficial use and the court has
held:

“ ...the point of use for the water is the cow’s head, which

is an extension of the base ranch.” (FINAL OPINION: FINDINGS OF

FACT, HAGEV.US,  Fed.Cl. __, at 25 (2002))

As the court has determined the facts that 1.) the cow is the point of use and 2.)
it is an extension of the base ranch, any use made by that cow is a use by the base ranch
or the owner of the livestock. Any beneficial use claim for stockwater, therefore, must
also be based on the consumption of water by livestock, whose use directly vests in the
base ranch or owner of the livestock.

C. Whose Livestock put the Water to Beneficial Use?

The United States in its proprietary capacity must meet all the requirements of
any other citizen of the State in order to secure a stockwater right. (Camyield v. United
States, supra.) The first of these requirements is that the livestock diverting the water
must be owned by the party claiming the stockwater right.

To determine the ownership of livestock in the State of Idaho, one must look to

the Idaho State Code. Idaho Code 25-1140 states in part:
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“USE OF BRANDS RESTRICTED. Every stock grower in this state-must use a-
brand for cattle, and a brand for horses, mules and asses, which brand must be placed in a
conspicuous place on the animal. It shall be unlawful for any person to use any brand as
herein provided, unless such brand be designated in the application for the recording of
the brand and the brand be recorded with the state brand inspector.”

The United States has never recorded a brand in the State of Idaho. (See
Exhibit 7). This court also makes note of a Judicial Admission by the United States in its
Order of 2/6/98:

“Here, the United States admits that it is not the party that actually
appropriated the water with its own stock (Tr., p. 35, 1L. 10-15)” (at 7, see Order, supra)

And finally concludes with:

“If the United States does not claim a reserved right, appropriate its own water
right, purchase or otherwise negotiate for a water right, adversely possess a water right,
or obtain a right through the efforts of an agent who actually appropriated the water on
behalf of the United States, the United States does not own a water right. Absent one of
these ownership theories, the United States does not own a water right simply because it
manages the public domain.” (af 11, 2/6/98 Order, supra)

It is, and always has been, the Bedke’s position that the original use of the
water in the subcases at issue was made by the Bedke’s predecessors in interest
prior to the establishment of the Forest Reserves and Bureau of Land
Management, and that the United States has never put the water to any beneficial
use, as the only way stockwater could be put to use is by livestock (See Exhibit
1). I the Bedke’s motions to file late objections are granted, through evidence,
witnesses, and testimony they will be able to prove the IDWR did little or no
investigation of the United States claims at issue (Exhibit 8), that the United

States did not ever put the water to beneficial use, the only use of the water at

issue was by and for the benefit of private individuals, and therefore the United
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States should not have the subcases at issue recommended as valid water rights.
The Bedke’s will also rely on precedent case law such as the United States
Supreme Court opinion in United States v. New Mexico 438 U.S. 696 (1978)
where the court held “The New Mexico courts disagreed and held that any
stockwatering rights must be allocated under state law to individual
stockwaterers. We agree.” (at 716)

D. Prejudice to the Parties Involved

If the motions to file late objections are allowed, the entire burden of
overcoming the prima facie weight of the original recommendation would lay
with the Bedke’s therefore no undue prejudice to the United States would exist, as
it has nothing further to prove.

1f the Motions to File Late Objections are not allowed, the Objectors will
be unable to proceed to trial and prove that the claims at issue are not based on
facts nor state law and possibly deny Objectors remedy to their situation.

In correspondence recently discovered by objectors between the United
States and Dave Tuthill, the United States clearly defined its’ position on
stockwater claims (Exhibits 8, 9). One of these letters states, “TDWR is on record
in the Joyce Livestock subcases as agreeing with the United States® that there
cannot be more than one water right for the same beneficial use. To be consistent,
IDWR should acknowledge that any two water rights claimed to serve the same
stock are in direct competition, regardless of the claimed priority date. Where
both the United States and a private rancher have claimed a stockwater right from

the same source to serve the same cattle, there can be only one water right.” (See
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Exhibit 9) Clearly, if the Objector’s motions are denied, they will suffer undue
prejudice as the United States will argue against Objector’s SRBA claims from
the position of one use, one water right, and that the water right has already been
decreed to the United States.

3. Special Master Misapplied Law to the Facts

In addition to Objectors demonstrating good cause and a meritorious position, the
Special Masters decisions should be overturned because the Special Master misapplied
the law with respect to the facts in this case.

LU Ranching Co.

In the LU Ranching Co. decision the Idaho Supreme Court only dealt with LU
Ranch’s motion to allow motions to file late objections on subcases that had already gone
to partial decree, and were subject to the higher 60(b) standard. (LU Ranching Co. v.
United States, 138 Idaho 606, 67 P.3d 85) As the subcases at issue haven’t gone to
partial decree, the LU Ranching Decision is off point and misapplied by Special Master
Dolan.

Secondly, LU Ranching Co. filed several domestic/de minimus water right
claims. (LU Ranching, supra). As these claims were de minimus in nature, they were
included in the Director’s first Domestic and Stockwater report for their reporting basins,
and LU Ranching Co. was not a procedural victim of the bifurcated reporting process.
The record clearly shows that Objector’s water claims weren’t included in the Director’s
first Domestic and Stockwater report for basin 45, and as such, Objectors ar¢ in a
different factual situation than LU Ranching Co, therefore reliance on the LU Ranching

decision is further off point and misapplied by Special Master Dolan,
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Finally, in his Jan 5™ Order, the Special Master states “LU Ranching argued they
were not given adequate notice of the United States’ claims. Here the Bedkes essentially
argued the same lack of notice because of IDWR’s bifurcated process.” This is not
accurate. The Objectors have never argued that they were not given adequate notice of
the United States’ claims, rather that they were confused by the advice that they received
from the IDWR regarding conflicting claims, and how these claims would be handled
within the adjudication. (Exhibit 1, pg 83 line 19 et seq.)

4. Special Masters Conclusion Not Based on Facts of Record

In addition to the arguments set out above, relief should be granted to Objectors
because the Special Master reached conclusions that were not based on facts contained in
the record in the subcases at issue.

In the Jan 5* Order, the Special Master continues to assert reasons why the
Objectors declined to accept a settlement offer that other private parties have chosen to
accept based on a status conference held on June 19, 2003 for some related and
overlapping subcases in Basin 47. The Special Master then concludes “It is apparent that
Bruce and Jared Bedke are concerned less about stockwater rights than they are about
conditions imposed on their grazing privileges and more broadly, the authority of the
United States to manage federal lands.” (Jan 5™ Order at 6)

A careful review of all transcripts in the trial record of the related and overlapping
subcases, show that the only reference made by the Bedkes to any written settlement
proposal, occurred during the 11:00 AM Status Conference Hearing on June 19, 2003:

“SPECIAL MASTER DOLAN: Sure. Well, what are the odds of you settling
your case as a lot of the other private claimants have done?

MR. BEDKE: Well, I couldn’t agree with some of the terms in the settlement, so
that was why we didn’t opt to settle at that time.
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SPECIAL MASTER DOLAN: But you’ve actually seen all of the terms and —

MR. BEDKE: Yes.
SPECIAL MASTER DOLAN: -- you’ve had a chance to discuss settlement?

Okay. And for, for now at least, you -

MR. BEDKE: So we always entertain settlement, but the devil’s in the details, as
they say.” (Exhibit 10)

Where the Special Master divined the reasons for Objectors declining the
proposed offer of settlement from, is a question that only he can answer. The record in
those subcases, however, clearly shows no such reasons are of record. Furthermore, it is

not the position of the Special Master to decide whether or not someone should accept a

settlement proposal, and that fact should have no bearing on any decision he makes. As

his decisions appear to be tainted by these conclusions based on facts notof record; they - "~

should be overturned and any bias placed in its proper context within those rulings.

Issue #2. Special Masters Report and Recommendation

In these instant cases, the Director of the Idaho Department of Water Resources’
recommendations in the Director’s Report, Domestic and Stock, Reporting area 10
(IDWR Basin 45) are contrary to State Law and well established Case Law on the
underlying merits of the claims made in the above mentioned subcases.

The Courts discretion regarding uncontested water rights in the SRBA

The first question to be determined is what discretion this court has regarding
uncontested water rights in the SRBA. In its Order Conditionally Granting Motion to
Set Aside Partial Decrees (Subcases 37-07454 and 37-07602, Hubsmith)(Issued
12/3/2003), this court states:

“Director’s reports that are uncontested are typically decreed as reported. 1.C. §

42-1411(4). Although this is normally what occurs, the SRBA Court retains discretion to
apply law to the facts and render its own conclusion regarding uncontested water rights.
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State v. Higginson, 128 Idaho 246, 258, 912 P.2d 614, 626 (1995). The district court can
also delay entry of a partial decree for the uncontested portions of the director’s report if
the court determines the unobjected claim may be affected by the outcome of a pending
contested matter. L.C. § 42-1412(7). Ultimately, the claim is subject to a final review by
the court prior to the entry of the partial decree.

Therefore, although there is a preference for having a case decided on its merits,
an uncontested water right that proceeds to partial decree is subject to more scrutiny than
in a typical non-SRBA case where a default judgment is ultimately entered. In the SRBA,
“deciding a case on the merits” must be placed in the proper context.” (at page 9)

The Type of Claim at Issue

The next question that arises in the subcases at issue, is whether or not the United
States is claiming a reserved water right or acting merely in its proprietary capacity as a
landowner and seeking a state law based water right. The record shows none of the water
right claims at issue were filed alleging a reserved right, rather all were filed under the
basis of beneficial use. As this court held in its Order on Motion and Cross-Motion for
Summary Judgment BLM Stockwater Claims in Basin 72 (issued on 2/6/98)

“In addressing the agency issue, it is helpful to understand the United States’
status with respect to its role as a proprietor of land. When the United States is not
claiming any reserved water rights, it exercises the right of any other ordinary proprietor
under state law. “Where water is only valuable for a secondary use of the reservation . . .
there arises the contrary inference that Congress intended, consistent with its other views,
that the United States would acquire water in the same manner as any other public or
private appropriator.” United States v. New Mexico, 438 U.S. 696, 702 (1978). “[T]he
[federal] government has, with respect to its own lands, the rights of an ordinary
proprietor, to maintain its possession and to prosecute trespassers. It may deal with such
lands precisely as a private individual may deal with his farming property.” Camfield v.
United States, 167 U.S. 518, 524 (1897); In Re Water of Hallet Creek Stream System, 749
P.2d 324, 329 (Cal. 1988). Since the United States acts as any other landowner with
regard to possession of property, 2 the United States may perfect a water right the same
way as any other public or private landowner.

As any other landowner in a prior appropriation jurisdiction, possession of the
land does not include possession of the water perfected on that land. Jones v. Mcintire, 60
Idaho 338, 91 P.2d 373 (1939). ” (at page 3)
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As with the cases in Basin 72 at issue before the court in its Order of 2/6/98, the
subcases at issue before this court also allege no agency relationship as the basis of these

claims.

Nature of Property in Water

Currently in Idaho, a water right “shall not be considered as being a property
right in itself, but such right shall become the complement of, or one of the appurtenances
of, the land or other thing to which, through necessity, said water is being applied”. (IC
42-101) All of the subcases at issue deal with stockwater rights, so the question arises, to
what thing does the right become appurtenant? In dealing with this question the court
must look to the Idaho Code and to previous rulings made by courts with competent
subject matter jurisdiction of such an issue. In IC 42-101, the phrase “the land or other
thing to which, through necessity, said water is being applied” gives a clear and
unambiguous test as to determine just exactly what the water is appurtenant to. In the
case of a stockwater right, the livestock puts the water to beneficial use and the court has
held

“ ...the point of use for the water is the cow’s head, which
is an extension of the base ranch.” (FINAL OPINION: FINDINGS OF
FACT, HAGE V. US, _ Fed Cl. __, at 25 (2002))

As the court has determined the facts that 1) the cow is the point of use and 2) it
is an extension of the base ranch, any use made by that cow is a use by the base ranch or
the owner of the livestock. Any beneficial use claim for stockwater, therefore, must also

be based on the consumption of water by livestock, whose use directly vests in the base

ranch or owner of the livestock.
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Whose Livestock put the Water to Beneficial Use?

The United States in its proprietary capacity must meet all the requirements of
any other citizen of the State in order to secure a stockwater right. (Camfield v. United
States, supra,) The first of these requirements is that the livestock diverting the water
must be owned by the party claiming the stockwater right.

To determine the ownership of livestock in the State of Idaho, one must look to
the Idaho State Code. Idaho Code 25-1140 states in part:

“USE OF BRANDS RESTRICTED. Every stock grower in this state must use a
brand for cattle, and a brand for horses, mules and asses, which brand must be placed in a
conspicuous place on the animal. It shall be unlawful for any person to use any brand as
herein provided, unless such brand be designated in the application for the recording of
the brand and the brand be recorded with the state brand inspector.”

The United States has never recorded a brand in the State of Idaho. (See
Exhibit 7). This court also makes note of a Judicial Admission by the United States in its

Order of 2/6/98:

“Here, the United States admits that it is not the party that actually
appropriated the water with its own stock (Tr., p. 35, Il. 10-15)” (ar 7, see Order, supra)

And finally concludes with:

“If the United States does not claim a reserved right, appropriate its own water
right, purchase or otherwise negotiate for a water right, adversely possess a water right,
or obtain a right through the efforts of an agent who actually appropriated the water on
behalf of the United States, the United States does not own a water right. Absent one of
these ownership theories, the United States does not own a water right simply because it
manages the public domain.” (af 11, 2/6/98 Order, supra)

Here, as with the subcases in Basin 72, the United States does not claim a

reserved right, has not appropriated its own stockwater right with its own livestock,

purchased or otherwise negotiated for a stockwater right, adversely possessed a
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stockwater right, or obtained it through the efforts of an agent. Therefore the court
should not grant the water rights at issue to the United States simply because it manages

the public domain.

CONCLUSION

For the reasons stated above, as well as all of the Objector’s previous pleadings,
this court should grant relief to the Objectors by:

1.) Granting the Objector’s Motions to File Late Objections in the above named
subcases because they have fully met the conditions imposed by IRCP Rule 55(c)
in this matter;

2.) Granting the Objector’s Motions to File Late Objections in the above named
subcases because the Special Master misapplied the law to the facts;

3.) Granting the Objector’s Motions to File Late Objections in the above named
subcases because the Special Master made key conclusions based on facts not of
record;

4.) Or in the alternative, exercising the discretion that the Court has with respect to
uncontested water rights in the SRBA, and overturn the Director’s
recommendations for the subcases at issue as they are contrary to State Law and
well established case law.

Dated this 15 day of March, 2005.

Lalll

%ared K. Bedke, Pro Se

Bruce Byron Bedke, Pro Se
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instructions for Form No. 42-1409 (2) a Revised May, 1988

INSTRUCTIONS FOR FILING
NOTICE OF CLAIM
TOA
WATER RIGHT
ACQUIRED UNDER STATE LAW
IN THE GENERAL ADJUDICATION OF RIGHTS TO THE USE OF

WATER FROM THE SNAKE RIVER BASIN WATER SYSTEM.

PLEASE TYPE OR PRINT CLEARLY

WATER RIGHT

Awaterright allows the private use of Idaho’s publicwater. Whenproperly recorded, awater
right gives you the right to divert a specific amount of water from its source for a beneficial
purpose. (Some examples are: irrigation, domestic, stockwater, industrial, or power pro-
duction). There are many other beneficial uses of water also recognized by idaho law.

CLAIMANT

A claimant is any person or organization that has diverted water for beneficial use froma
location within the adjudication boundaries ofthe Snake River Basin. Thisincludes streams,
springs, lakes, ground water, developed water, waste water, or any other source of water
within the boundaries of the Snake River Basinin idaho.

PERMIT REQUIREMENTS

The permit systemfor establishing awater right became mandatory for uses developedfrom
ground water after March 25, 1963 (exceptfor singlefamily domesticor stockwater uses that
do notexceed 13,000 gallons per day) andfor uses developed from surface water after May
20, 1971 (except for watering stock directly from streams). If your water use began after







TABLE 1, RECOMMENDED DIVERSION RATES FOR STOCKWATER

In cubic feet per second (cfs)

No. of Dairy Other cattle, Hogs Sheep &
head cows horses & mules goats
0-25 0.02 0.02 0.02 0.02
26-50 0.04 0.02 0.02 0.02
51-100 0.07 0.03 0.02 0.02
101 - 200 0.13 0.058 0.02 0.02
201 -300 0.20 0.07 0.02 0.02
301 - 400 0.26 0.08 0.03 0.02
401 - 500 0.33 0.12 0.04 0.02
501 - 600 0.39 0.14 0.05 0.03
601 - 700 0.46 0.16 0.05 0.03
701 -800 0.52 0.18 0.06 0.03
801 - 900 0.58 0.20 0.07 0.04
901-1000 065 0.23 0.08 0.04

For chickens, round to the next highest 100 and multiply this number by 0.0000018.
For turkeys, round to the next highest 100 and multiply this number by 0.0000033.

Iif you have more than 1000 head of stock (other than poultry), round the number of head
to the next highest 100, and multiply this number by one of the following factors:

For dairy cows, multiply by 0.00065
For other cattle, horses, or mules, multiply by 0.00022
For hogs, muttiply by 0.000074

For sheep or goats multiply by 0.000037
Round the amount you calculate to the nearest 0.01 cfs and enter this amount in the

appropriate space on your claim. You may claim 0.01 cfs even if your calculated amount
is less than 0.01 cfs.

TOTAL QUANTITY CLAIMED

ltem 7: Enter the total amount of water diverted for all the uses shown in item 8. Thetotal
quantity claimed should not exceed the diversion capacity of the system, nor the total of all
the uses.
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COURTROOM OF THE DISTRICT COURT, SNAKE RIVER
BASIN ADJUDICATION COURTHOUSE, 253 Third
Avenue North, Twin Falls, Idaho, Monday,
June 7, 1999, 2:0Q0 P.M.
6 THE COURT: Counsel, ladies and gentlemen,
7 we're now on the record. This is the date and time set
8 for & motion to file late objection and a joint motion
9 for meeting with IDWR in Subcase - I'l just start
10 with the one subcase number — 45-02769 and a whole
11 bunch of others.
12 In court this afternoon we have Larry Brown and
13 Randall Bramer. And one or the other or both will be
14 speaking for the United States' position. And we've
15 got Norman Semanko, counsei for Scott Bedke.
16  Mr. Semanko, will you be speaking for anyone
17 else? : ‘
18 MR. SEMANKO: Not today, Your Honor.
19  THE COURT: Okay. Now, we have some other
20 parties in the courtroom today. I'd appreciate it if
21 you could introduce yourselves and whether you're
22 representing yourself or whether you have an attorney
23 represent you.
24  JARED BEDKE:
25 representing myself.

W o W N =

I'm Jared Bedke. I'm

1 transcript without that kind of introduction.

2 Let'ssee. Mr. Spencer, I think you wanted to

3 have the court address the joint motion for meeting

4 with IDWR first because Mr. Tuthill had some other
5 matters to take care of this afternoon?

6 MR. SPENCER:  That is correct, Your Honor.

7 Mr. Tuthill has snother meeting at 2:30.

8  And ] believe that with the number of parties

9 present and the number of objections at issue, |
10 anticipate probably oral argument on the hearing on the
11 motions for late objections will probably take a
12 reasonable amount of time. I believe, on the other
13 hand, that we can address the joint motion for order’
14 for hearing probably in just & very few minutes; and so
15 T would request that we take that motion up first.
16 THE COURT: Do you have any preference on
17 how we handle that joint motion?
18 MR. SPENCER:  Well, Your Honor, I would
19 suggest, if the other parties and counsel are okay with
20 this, that I can probably give the court what I hope --
21 will be a brief summation of where we are regarding the
22 issues that were raised by the joim motion.
23 THE COURT: Counsel, do you think that
24 would be all right?
25 MR, SEMANKO: 1don't mind a summary from

Page !
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1 BRUCE BEDKE: My pame is Bruce Bedke. I'm
2 the father of Jared, and I'm representing myself as

3 well.

4  THE COURT: Thank you. Let's see, do we

5 have Gary Poulton?

6  G. POULTON: Yes.

7 THE COURT: Oh, Mr. Poulton.

8 G. POULTON: Gary Poulton, representing

9 myself. -
10 THE COURT: Good. And Michael Poulton?
11 M. POULTON: Yes. :
12 THE COURT: You'll be speaking for
13 yourself, Mr. Poulton?
14 M. POULTON: Yes, sir.

15  THE COURT: Okay. And on the telephone,
16 for the record, we have, attorney for IDWR,

17 Nick Spencer. And also. on the phone we have

18 Dave Tuthill, adjudication bureau chief for IDWR, and
19 Roxanne Brown, senior water right agent.

20  If anyone says anything for the record today, 1'd
21 appreciate it if you could introduce yourself since we
22 have so many different parties and people. And if we
23 have to-do a transcript of this, it will be helpful if

24 you say: My name is Jones, and here's what I want to
25 say. That way — it's almost impossible to do a

1 counsel as long as we get to argue the motion. .

2 THECOURT:  For the record, the court was
3 given a copy of a letter addressed to Randall Bramer
4 dated May 6, 1999 signed by Dave Tuthill.

5 Does everybody have a copy of that?

6 MR. BRAMER: Your Honor, we do. Is this
7 microphone going through to the microphonic

8§ participants?

9  MR. SPENCER:
10 Thank you.

11 MR. BRAMER: We have no objection to a brief
12 summary by the department. We did receive that letter,
13 Your Honor.

14  THE COURT: And for those in the audience

15 who didn't get a copy of this, we can run off copies so
16 you can take it with you home, if you want to. We want
17 to make sure everybody has copies of all the

18 documentation that the court has to take a look at so

19 there won't be any surprises.

20 Okay, Mr. Spencer. If you want to present your

21 summary.

22 MR. SPENCER:
23 Your Honor.

24  I'm glad you brought up the May 6th letter by
25 Mr. Tuthill, which the letter crossed in the mail but

Yes. It's going through well.

All right. Thank you,

Page 6
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1 was in response to the issues raised by the joint

2 motion. And based upon that letter IDWR, the

3 Forest Service, BLM, and counsel for Mr. Bedke met on
4 the 3rd of June to discuss those issues. In that

5 letter, if you note, Mr. Tuthill laid out three reasons

6 why IDWR would oppose any request for the court to

7 enter an order directing IDWR to investigate and

8 recommend Mr. Bedke's claims out of order.

9  In a nutshell the three reasons that Mr. Tuthill

10 identifies in that letter essentially are, one, that

11 the effort involved in investigating and recommending
12 those claims out of arder would in effect blow IDWR's
13 present investigation and reporting plan out of the

14 water. And parenthetically in that regard I would note
15 that the investigation and reporting schedules and time
16 lines were developed by IDWR in conjunction with and
17 with the approvai of the court; and that messing with

18 those schedules now wouid impact not only the

19 department's work plan and workload, but also that of

1 that have no overlapping claims by him.

2 THE COURT: When you say "Mr. Bedke," does
3 that mean Scott Bedke?

4 MR. SPENCER:  Roxanne, can you address that?
5§  MS. BROWN: This is Roxanne Brown,

6 Your Hopor. In fact it becomes s littie scrambled.
7  The objections are placed by Mr. Scott Bedke.
8 The rights that show overlap are in the names of
9 private parties, although I don't believe that
10 Mr. Scott Bedke is a claimant to any of those
11 overlapping claims. .
12 MR. SPENCER: Those claims, Your Honor, were
13 filed in the name of Goose Creek Cattle and Horse '
14 Association and Pickett Ranch and Sheep Company.
15  MS. BROWN: 1 do have the names of the
16 private parties, Your Honor, if you'd like me to recite
17 them for the record.
18  THE COURT:
19 MS. BROWN:
20 Ray Bedke who, I understand, is now deceased;

Please,
The claimants of record are

claims. She subsequently has put together a similar
report showing the extent of overlap between the BLM
and Mr. Bedke's claims.

The report showed for the Forest Service that
there are four complex private claims that have been
filed by Goose Creek Cattle and Horse Association and
by Pickett Ranch and Sheep Company which overlap
completely or partially on about 50 Forest Service and
12 BLM claims. But the report shows that there are 21
Forest Service claims and, I believe also now, 8 BLM
claims that have been objected to by Mr. Bedke, but

L [
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20 the SRBA court. -
21 " The second reason identified by Mr. Tuthill was 21 Gary Russell Poulton; Winsiow Whiteley; Bruce Bedke;
22 that he did not see that there was any vrgency in 22 R. 0. Jones; Don Bedke; and Matthews Brothers.
23 addressing these water right claims out of their given 23 MR. SPENCER:  And at our meeting last week,
24 order. 24 Your Honor, there was discussion. Apparently there
25  And the third reason, and the one I believe most 25 have been some additional changes in the configuration
Page 7 Page 9
1 important to me as a lawyer, is that grave 1 of these two organizations. And I believe Mr. Semanko
2 constitutional concerns arise as to whether the SRBA 2 would be able to give the court an update of who the -
3 court has jurisdiction to order the department to 3 claimants are at this point.
4 investigate and recommend water rights outside of 4  THE COURT: Okay. Go ahead. But whenever
5 IDWR's own investigation and reporting schedule. 5 you address "Bedke," I'd appreciate it if you know the
6 And so with those reasons on the table, the 6 person's first name to use that to avoid confusion.
7 department really did not want to go forward to have to 7 And the same thing with the Poultons, too.
8 address these. And the United States Forest Service, 8 MR. SPENCER:  Well, anyway, Your Honor, just
9 the BLM and legal counsel for Mr. Bedke showed, 1 9 to complete the summary, a verbal agreement, to my
10 thought, great sensitivity to those concerns. 10 understanding, was reached at the meeting last week
11 We had a meeting, then, last week to discuss the 11 regarding how to move forward on claims and yet, on the
12 issues. And in preparation for that meeting, 12 other hand, meet the needs of the department and all
13 Roxanne Brown prepared a report to show the extent of 13 the parties.
14 the overlap between the Forest Service and Mr. Bedke's 14  And regarding the 21 non-overlapping

15 Forest Service claims and the 8 non-overlapping BEM
16 claims, it appears that the objections to those claims
17 basically raise a legal issue a5 to the legitimacy, if

18 you will, of the federal ownership of those water

19 rights. To the participants in the meeting, that was a
20 pretty clean issue that conld be addressed now without
21 the need of the department moving forward to

22 investigate and recommend the private claims.

23 On the other hand, the participants at the

24 meeting felt that it would be necessary for the

25 department to complete its investigation and

Paece 10
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1 recommendation of the overlapping claims so that the
2 court basically had the universe of overlapping clzims
3 before it before it addressed the ownership issues

4 anising out of that situation.

5  And s0 it is my understanding that the

6 Forest Service, the BLM, and Mr, Semanko are all in
7 agreement that we can presently move forward to address
8 the issues raised in the non-overlapping claims, but

¢ that the issues raised by the objections to the

10 overlapping claims, that those overlapping claims,

11 those objections will be stayed pending. the

12 department's investigation and recommendation of the
13 private-party rights as part of its basin 45 report,

14 which I understand is presently scheduled to be filed
15 with the court at some point next year.

16 So that, Your Honor, in a nutshell, is my

17 understanding &s to where we are at this time.

18 THE COURT: From your position,

19 Mr. Spencer, you think the non-overlapping claims can
20 be dealt with now without waiting for the director's
21 report for basin 457

22 MR. SPENCER: 1 believe so, Your Honer.

23  THE COURT: Okay. And it's only the

24 overlapping claims where we should consider them all
25 together after the director's report for basin 45

1 was; and we have not defined that legal issue clearly
2 at this point. As this court may remember, the same
3 issue of United States’ ownership was in fact raised
| 4 before Judge Hurlbutt back in 1994 when he concluded
5 that it was a factually-dependent issue. And so before
6 we will come to this court and say we have & clear
7 issue, we would like to formulate that issue and work
8 with Mr, Semanko, if he's representing Mr. Bedke and
9 the claimants, to make sure we know exactly what issue
10 we're talking about here.
11 But to the extent that Mr. Spencer has
12 represented that we would agree to a stay at this point
13 on those claims that the claimants have competing
14 claims, we would agree to do that consistent with the
15 position we took with this court the last time we were
16 before it with these claimants. But we would, however,
17 recommend that on those clzims where there's not a
18 competing claim, but merely an objection, there's no
19 reason for the court to wait on those; and we could-
20 move forward.
21 We would further suggest, Your Honor, with
22 respect to that group of claims, that the court set a
23 date for a scheduling conference, and that perhaps we
24 can get together with the claimants and their attorneys
25 and work with them on a schedule that would be mutuall
i Pay

Page 11
1 irrigation water rights are filed?
2 MR. SPENCER:  That is correct, Your Henor.
3 THE COURT: Okay, Who is next?
4  MR. BRAMER: If I may, Your Honor?
5 THE COURT: Do you want to use the
6 microphone there or —
7  MR. BRAMER: That's fine.
8 THE COURT: Okay.
9  MR. BRAMER:  ['ve been sitting in a vehicle

10 for too long. Your Honor, may it please the court, my
11 pame is Randy Bramer. I'm here on behalf of the

12 United States,

13 Generally we agree with Mr. Spencer’s comments

14 here. And I just want to take exception with one of

15 those comments, and that was his comments that there
16 were 21 Forest Service claims and 8 BLM claims that

17 raise a legal issue as to legitimacy of water, and that

18 that was a pretty clear issue.

19 Our discussions last Thursday accumulated in a

20 concern that the unopposed claims should move forward,
21 And we agree that they should since there isn't a

22 competing claim. It would make no sense to stay those
23 claims at this point, unlike the other claims before

24 the court filed by Mr. Bedke.

25 However, we did not discuss what that legal issue
Page 12

agreeable to both parties, and present that to the
court and hopefully minimize the amount of time the
court has to spend on this matter. | think we can
probably agree to a schedule, and then have the court
review that and ask us any questions.
That's afl I have, Your Honor.
THE COURT: Mr, Bramer, when you say "a
competing claim," do you mean an overlapping claim?
MR. BRAMER: These are claims, Your Honor,
where Mr. Bedke and, I believe, three other parties
11 have filed a claim in 1989 that directly overlap with &
12 claim that the Forest Service or the BLM has filed.
13 These are what were identified in the documents
14 prepared by Miss Brown both for the BLM and for the
15 Forest Service.
16  There are, I believe, 21 Forest Service claims
17 and 8 BLM claims where Mr. Bedke, who filed objection
18 back in July, filed an objection but it does not appear
19 filed a competing claim to those sources, but rather
20 merely filed an objection. Those are the ones we're
21 talking about moving forward on.
22  THE COURT: Okay. Good. Thank you.
23 MR. BRAMER: Thank you, Your Honor.
24 MR. SPENCER: Your Honor, this is
25 Nick Spencer. And I apologize. I believe I misspoke.
Page
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i When I said that the issue was clean, ] was

2 referencing only the fact that it does not appear at

3 this time that there is any necessity for further

4 investigation or recommendation by IDWR; that this is
5 basically a legal issue. It may well be a fact-

6 dependent legal issue, but that there is not any

7 preliminary additional work that the department would
8 need do before we could go forward and frame the

9 issue.

10 Idid not in any way intend to suggest that the

11 issue was simple. Iexpect it will turn out to be

12 quite complex. But nonetheless it's one that, to my

13 understanding, we are in agreement we can presently
14 move forward to address.

15 THE COURT: Thank you, Mr. Spencer. Let's
16 see, Mr. Semanko.
17 MR. BRAMER: Norm Semanko, Your Honor, for

18 Scott Bedke, objector in this matter and claimant of

19 other water rights.

20 I wanted to first give the court and the parties

some background on my involvement, because there's some
confusion as to who I'm representing and who I'm not
representing; and I want the record to be very clear

about that. And then I'd like to address the motion

that has been made, the joint motion by Mr. Bedke and
Page 15

21
2
23
24
25

1 than a de minimis amount.
2 On the other hand, with the United States claims,
3 to the extent I can-fairly characterize those, they
4 have been filed as de minimis claims. They are not for
5 the larger amounts of water. They may cover the same
6 sources as the private claimants clasim; but they're
7 broken out much more specifically by source. And so
8 you have the smaller amounts on each specific source.
9  And as I think you'll bear from the folks
10 involved in filing the late objecﬁons later, it was
11 fully expected by the private parties that the pnivate
12 claims and the United States claims, to the extent they
13 conflicted, would be reported together, considered
14 together, and resolved together. That has not
15 happened. -
16 And I think the best characterization I've heard
17 of it to date, and I'm glad Mr. Tuthill is on the
18 phone, was at our meeting last week where Mr. Tuthill
19 said: When we bifurcated the adjudication and
20 Judge Hurlbutt agreed to doing that, we recognized that
21 there were going to be potentially some problems with
22 doing that; and that when we got to those problems we
23 would figure out a way to resolve them, recognizing
24 that the speed that we gained by resolving the majority
25 of the domestic and stock water claims made it worth
" Page 17

the United States, including discussion of the meeting
that we had with the United States and the department,
and more importantly the discussion that I've had with
my client and others since that meeting.

First of all, Scott Bedke asked me to get
involved in these matters a short time ago. At that
time there was a draft motion, a joint motion that had
been prepared by the United States for Mr. Bedke's
review. And he was generally in agreement that we
should bring the issue before the court with regard to
the fact that some of the basin 45 stock water claims
are before us and others, which are actually competing
claims, are not before us. And it perhaps is worth the
court’s time to tatk about that a little bit.

The way the basin 45 and a number of the basin 47
stock water claims were prepared by the private parties
was they looked at it as an allotment. They didn't
18 look at it merely as a source. They looked at all the
19 sources within the allotment; and they attempted with
20 as few claims as possible to claim all the waters in
21 the allotment, the grazing allotment that they thought
22 they had used and relied upon.

23 So thetr claims are much more comprehensive, the
24 private clairos that is, than the United States claims.
25 You'll see claims for 5 cfs or 2 cfs, certainly more

1
2
3
4
5
6
7
3
9

10
11
12
13
14
15
16
17

1 going through that little bit of pain.

2 Well, we're in that little bit of pain right

3 now. These private folks, unbeknownst to them, the

4 United States claims have gone forward. They've been

5 reported. Some of them perhaps have even been

6 decreed.

7  The private claims in the meantime have — 1

8 don't want to say languished, but they haven't been

9 reported yet. And the reason is obvious to those that
10 have been involved in the adjudication. Those are not
11 de minimis claims. The United States’ are de minimis
12 claims. But they are directly competing claims,
13 The adjudication in Idaho seems to be about a lot
14 of things, but it certainly should be about what an
15 adjudication is supposed to be about, and that is
16 resolving competing claims to the same waters.
17 THE COURT: Mr. Semasnko, the U.S. claims
18 were reported by IDWR first because they were
19 de minimis?
20 MR. SEMANKO:
21 Your Honor.
22 THE COURT;: In other words, if they had
23 been claimed for a larger amount, they would have been
24 reported at the same time 8s your client's claims.
25  MR. SEMANKO:  That's my understanding,

That's my understanding,

Paoe 1A
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1 Your Honor.

2  THE COURT: Okay.

3  MR. SEMANKO:  And as I was saying, an

4 adjudication should at least be about resolving

5 contested claims to the same water at the same time and
6 the same place with the same procedure and the same

7 laws and the same facts. And right now we don't have
8 that process.

9  And so my goal in representing Scott Bedke and

10 asking along with Randy Bramer for a meeting with the
11 department to discuss this last week was: Okay,

12 department, if we can't change your reporting schedule
13 to bring the private claims in tomorrow with the U.S.
14 claims, what can we do. One option that had been

15 thrown out was let's stay the claims that have been

16 objected to that the United States has claimed and let
17 the basin 45 private claims catch up with those, And
18 that's an option that appeals to us.

19 Tasked at the meeting, though -- and this is

20 where post-meeting matters come in. I asked at the

21 meeting to the department and the others: Are there
22 other options that we haven't discussed? It was the

23 first question asked at the meeting.

24 And it occurred to me in meeting with my clients
25 the next day or later in the week, perhaps last Friday,
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1 the case. Every water right stands on its own, I've

2 been told several times in the last week. And if these

3 folks aren’t here to.contest the ownership and the fact

4 that the United States has claimed water rights in the

5 adjudication, they're going to have lost a substantial

6 part in this process.

7  The point is: We can wait until the private

8 claims are reported to handle these all together or, 1

9 think more comprebensively and more reasonably,
10 recommit the whole thing back to the department. This
11 thing has been one of the messes that we knew might
12 happen when we bifurcated the process. And it is just
13 not fair the way that it has created itself. '
14  Now, what am [ getting at by saying it would be
15 better to recommit perheps than staying the cases? The
16 analysis that Roxanne Brown did is very helpful for
17 us. And we don't quite agree with it in looking at it
18 because we think that there are conflicting claims
19 where perhaps they, the depariment, did not identify
20 conflicting claims. And more importantly, these folks,
21 and certainly my client, intended to file on ali water
22 in their allotment. And if they didn't do that, they
23 will be filing claims to make sure thay cover all
24 waters within that allotment. ‘
25  So simply saying some look to be conflicting and
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that there is another option that st least should be
discussed and considered. And that is recommitting all
of the United States claims that are conflicting, and I
mean conflicting with private claims that have been
filed, back to the department.

They should all be reported perhaps together so
that we don't have the mess, the parade, the circus
that we're going to have later this afternoon and that
we're going to have, frankly, next month and perhaps
10 longer with private parties coming in and suddenly
11 discovering that not only were their claims not
12 reported with the United States' claims, but the United
13 States’ claims are out in front, have not been objected
14 to because, frankly, people did not have reasonable
15 notice — and we'll have a discussion about that, I'm
16 sure, later. But the United States' claims had been
17 reported, and that the private claims were set back,

18 These folks have been told, as you'll hear from

19 them, that they didn't need to worry about it. As long
20 as they just waited for their private claim to be

21 recommended, the issue as to whether the United States
22 owns it or the private party owns it would be resolved
23 at that time; and they need not worry about it.

24  And they are finding out now, and we're finding

25 out on behalf of Scott Bedke, that that's simply not
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some don't, I don't think is — and try to split them

at this point isn't going to get us where we need to
be. They will all in one form or another be contested
if they are stock water sources within the private
grazing allotment on federal land.

THE COURT: Well, Mr. Semanko, the court —
and [ think you've been provided with copies of this,
the two partial summaries of claims in basin 45. One
of them dated June 7th, 1999 is the caption BLM and
private parties. And the one dated June 3, 1999 is
11 captioned U.S. Forest Service, USFS, and private
12 parties.

13 And what you're saying is you don't agree with

14 this summary as to what is overlapping and what's not
15 overlapping, or conflicting or non-conflicting.

16 MR. SEMANKO: Idon't want to misrepresent to
17 the court what occurred at our meeting last week. 1

18 think | was the first cne to suggest that if there are

19 truly not overlapping claims, that maybe they need to

20 be treated separately.

21 What I told the parties at the meeting was,

22 though, that I needed to go back and consult with my

23 clients and see if these truly were non-contested; and

24 even if they were, if they simply missed them and would
25 mean to file on them but didn't do that, and as perhaps
Page 2
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1 as de minimis claims this time so we don't have the

2 procedural problem we had before. But in meeting with
3 the clients after that meeting with the department and
4 the federal government, it is clear that they meant to

5 file on all the water within the grazing allotment.

6  Sosome of these may end up still being

7 uncontested; but the majority of them, if they're

8 waters within that grazing aflotment, the clients meant
9 to either have filed on and don't agree with the

10 department's interpretation or they will file late

11 claims, or attempt to file late claims to cover the

12 sources that are in their allotment that they didn't

13 file on previously.

14  And I may be mischaracterizing that. I don't

15 know if someone else, Jared or someone, may want to
16 address that when they argue on their motion.

1 could say: Yeah, this water right and this water
2 right, we simply don't care about.
3 I guess what1'm saying is we just got this
4 report last week. I've just started talking about it
5 with our clients and looking at maps, haven't had time
6 to even look at the BLM one.
7  And I think this is added reason why the whole
& thing should be sent back, What you've got — and what
9 I was starting to say is that Roxanne Brown's report is
18 very helpful to identify where there's an overlap
11 between the claims that Scott Bedke has objected to and
12 the claims of the United States.
13 But what it doesn't teil you and what you're
14 going to find if you don't consider the recommitment
15 issue is that this report does not address the people

"[16 who will come in later as they find out that: Hey, my

17 ciaim hasn't been reported yet; but the United States

has not been shown to me with any particularity that I

P

17 ButI have not bad time at al to ook at the BLM
18 report. It just arrived as I came out the door. And | 18 has. ] thought we were going to resolve these
19 appreciate the department putting it together; but | 19 together.
20 haven't had time to review it, let alone go over it 20  They're going to come into this court and they're
21 with my clients. | 21 going to say: I want to file a late objection. I want
22 Solthink it's fair to say that if the water 22 to overium decrees, becauss I was told by the
23 source is in the grazing allotment and is used for 23 department at some level that these would be resoived
24 stock water purposes, our client, our client and I'm 24 together; and they're not. They're not being resolved
25 sure the others, intended to file on it. And if they 25 together. Mine hasn't even been reported yet.
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1 did not, they will. If they did and don't agree with 1 This report does not tell you where there is an
2 the department’s interpretation, we'll try to make it 2 overlap between the 500 claims that the United States
3 clear where we think there is an overlap where maybe 3 has filed in basin 45 and the private claims that have
4 the department didn't identify one. 4 been filed in basin 45. That would be a very
5  THE COURT: Well, Mr. Semanko, the claims 5 meaningful report. Then you would know where there are
6 reported by Miss Brown in these two summaries, are all 6 truly conflicting claims and the ones that would need
7 of them, all of those claims within allotments either 7 to be resolved together either through a stay or
2 on BLM or on Forest Service land? 8 through a re-reporting of all the stock water claims
9  MR. SEMANKO: Ican't speak to the BLM 9 together,
10 because we haven't had time to look at it. But I might 10 But this process has become so convoluted and so
11 ask - if I could have a moment to confer? 11 difficult even for the diligent stockwater man to
12 THE COURT: Well, what I'm getting at is: 12 understand, And that's who is here before you today.
13 If there are claims outside of the BLM-Forest Service, 13 There are neighbors that are just beginning to
14 then obviously those could be treated separately. And 14 understand this process and the fact that when I didn't
15 then we're only talking about the ones on federal land, 15 get something in the mail & yesr ago, when I got
16 1 think is what Mr. Bedke and some of the people have 16 something in the mail & year ago and it didn't identify
17 called it, without breaking down whether it's 17 my stock water claims, they thought that meant that the
18 Forest Service or BLM. 18 issue was going to be resolved later.
19  MR. SEMANKO:  Well, I think for us to be 19  And I would be remiss if I didn't give to the
20 interested in it, it has to be a federal claim that's 20 court - my client asked me to do that; and I'l}
21 in our grazing allotment, So if that helps you. If 21 provide a copy to counsel — a copy of & letter to
22 there are, for some reason, objections that don't 22 Scott Bedke from Don Shaff, the manager for the
23 involve the grazing allotments that we're interested 23 adjudication section, which is dated June 29th, 1998,
24 in, | imagine we wouldn't care about those. But that 24 And what this letter does is it clearly sets forth to
25 25 Scott, in response to his inquiries about where are my
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1 basin 45 and 47 claims, as he began to understand that

2 the United States’ claims had been reported. This is

3 the type of notice and information that should have

4 went to all the claimants of stock water that are

5 private parties. :

6 It very clearly says: We thought that this

7 process would work; we found out it was more

8 complicated; that the United States' claims got

9° recommended first; and yours would get recommended
10 later. He says: Figuratively speaking, the department
11 used a rake for the D&S claims, but will use a scraper
12 to get to the remaining claims of all kinds for the
13 second report in a basin.
14 So it was made clear to Scott at that time, but
15 to no one else, that these things were on a bifurcated
t6 track. No one else reasonably even knew that the

17 United States claims were out in front and that the

18 private claims were still sitting back there. They

19 knew their claims hadn't been reported.
20  Meeting a couple weeks ago with one of the, with
21 some of the private claimants, it was characterized to
22 me — and | had to spend a half an hour explaining to
23 this gentleman that his claim had not been lost by the
24 department; it simply hadn't been reported yet.
25 Because when he heard-the U.S. claims had been reported
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1 be the preferred option.
2 After that, certainly staying the U.S. objected
3 to claims 5o that we could have them on par with the
4 private claims when they get reported makes a lot of
5 sense.
6 The other thing I need to address, a question was
7 left unanswered at the meeting last week as to whether
8 my client would be willing to have the unobjected — or
9 the uncontested or not overlapping claims litigated
10 separately on this big legal question. That big legal
11 question will be before the court when the conflicting
12 claims are against cach other. And it doesn't make &
13 lot of sense — maybe it did to a lawyer at 8 meeting;
14 but to my client it doesn't make a lot of sense to
15 litigate that legal issue in a vacuum first and then
16 come back and have to litigate it again and pay for
17 that twice so — to the extent there even are any that
18 are not overlapping when we get done looking at the
19 issue.
20  But that's where we're at. ] guess what ['m
21 struggling with is we filed a motion that I think was a
22 good motion because it brought the issue before the o
23 court; but the relief we're asking for arguably there,
24 we're not asking for anymore. That is to order the
25 department to issue the basin 45 report for the private
Page .
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for the cows that he had grazing on the federal land,
he couldn't believe that his hadn't been lost. It must
have been lost. Why would they report the United
States’ claim and not his.

So I think we've got a problem that is much more
significant and much bigger than simply the issue of
should Scott Bedke's private claims be reported out
under some kind of order that demands the departmenit to
do that. | think we've got - to the extent there are
overlapping claims of private parties and the
United States, BLM and Forest Service in basin 45 and
12 probably hasin 47 and they're on separate tracks, it's
13 one of the messes or whatever the word was that
14 Dave Tuthill used at the meeting last week that we need
15 to figure out a way to get around.

16  And at this point I'm thinking that perhaps the

17 best way to do it is to recommit the whole mess back to
18 the department to be re-reported when the basin 45 and
19 basin 47 irrigation and other reports get issued, which
20 our claimants, well, our client's claims and other

21 people's here claims and the people who aren’t here and
22 barely know about these claims are included, that's

23 when the United States' claims should have been

24 reported. And maybe we're too far down the track

25 procedurally to get it fixed that way; but that would
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claimants right now. -

I think we're struggling with what is the best
way to resolve this procedurally. And I have two in
mind. One is to recommit the federal clzims to be
re-reported with the private claims. And the second
one would be to stay all of the United States claims
until we sort this cut and figure out where the truly
contested claims are, and resolve the matter that way.

I've taken much more time than I intended. And
let me provide, if I can approach, a copy of the letter
to Scott Bedke from Don Shaff. And I'll provide a copy
to counsel.

THE COURT: Please. But I have a couple
questions when you're done.

Mr. Spencer, Mr. Semanko handed me a letter from
Don Shaff addressed to Scott Bedke dated June 29,
1998. And I'll ask Mr. Semanko to mail a copy of that
to you.

MR. SPENCER:
Your Honor.

MR. SEMANKO: Your Honor, before you ask &
22 question, I'll be remiss if I forget something. 1
23 think Nick Spencer characterized the claims, some of
24 the claims that have been filed as being filed in the
25 name of an association. And that's a neat way to
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1 collectively refer to this group of people.

2 But the claims were actually filed by four

3 individual people. They weren't filed by this grazing

4 association. So I wanted to clarify that. And those

5 are listed in the basin 45 report for the

6 Forest Service that Roxanne Brown prepared. And we had
7 a discussion about that.

8 But you can see clearly on the printouts that the

9 names of Winslow Whiteley — whose interests, by the

10 way, have been purchased by Carl Bedke. And Carl will
11 be filing a change of ownership form shortly. He is

12 pow Winslow Whiteley. Gary Poulton, of course, is

13 here. Ray Bedke is deceased and now Scott. And we're
14 trying to figure out whether and how to file a change

15 of ownership to reflect that. And then, of course,

16 Bruce Bedke is here with his son Jared.

17 So just to clarify who the actual interestad

18 parties are -«

19  THE COURT: Does the grazing association

20 have any legal standing?

21 MR. SEMANKO: How do you mean?

22 THE COURT: Is it properly incorporated, or

23 is it just a we happen to call ourselves the North 457

24 MR. SEMANKO: I'm not aware, Your Honor. And
25 in looking at the client responding that they are
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1 not one of those associations.
2 THE COURT: Okay. Now, the two questions I
3 have are ~— you're saying that if all of the claims
4 summarized by Miss Brown — and we need to thank her
5 for helping doing this, to help us focus here.
6  But in those two reports of BLM and
7 Forest Service claims, assuming they are all within
8 alloments, either BLM or Forest Service allotments,
9 you're saying your clients intended to cbject to every
10 one of those -- )
11 MR. SEMANKQ:  That's correct, Your Honor.
12 THE COURT: — because they were within
13 allotments in which your clieats may have some
14 interests as permittees? :
15 MR. SEMANKO:  For one of two reasons. One is
16 because they claimed or intended to claim the water if
17 it's actually used by stock. If they don't use it — I
18 shouldn't say that. If they don't think it's & source
19 that they use, it's probably because they think it
20 doesn't exist or it's never been sufficient to be. And -
21 they would still want to object to that to try to get
22 the facts before the court as to, you know, is there
23 really a stock water right there,
24 So if it's within those boundaries, certainly
25 they mean to take it as an issue. And it would be more
Page 33

1 incorporated, there are some incorporations that are
2 involved with the grazing rights; but this is not one
3 of them,
4 - And more importantly, it's a moot issue because
5 the claims have not been filed in the name of any
6 association. So they won't be representing the
7 claims. It will be the private parties, the four

8 parties.

9  And just to let you know on those particular

10 claims, the four parties, Scott Bedke has already filed
11 late objections on the ones that we're going to be

12 talking about later. Bruce Bedke is trying to. Carl

13 would like to; but I've just been retained by him; and
14 we're deciding how to get him involved, if at ail.

15 Well, not if at all, but how to get him involved. And
16 then, of course, the others, Poultons are here, too.

17 So those people are all represented here in subcases

18 that already exist because of Scott's objections, 5o —

19  THE COURT: So we won't be seeing anybody
20 coming in representing the grazing association?

21 MR. SEMANKO:  Not that grazing association
22 that I'm aware of, no. There may be another

23 association out there that I'm not aware of filing. I

24 know there have been some claims filed in the

25 adjudication in the name of associations; but this is

1 peatly framed if all the private claims were before

2 us. But they do intend to be involved in anything - -
3 that's within their grazing allotment, certainly. And

4 there's more than one grazing allotment out there as

5 you'll find out as we go through the late cbjection

6 motions, I think.

7  THE COURT: The other question I had was:

.|-8 You know, you can't speak for all of the people because

9 you only represent Scott Bedke at this time; but did
10 Scott Bedke anticipate that even though his — I'm
11 sorry, even though the Forest Service claims were
12 reported out, that his would be considered
13 simuitaneously with them?

14  MR. SEMANKO: At what point in time?

15  THE COURT: Well, for instance, he may

16 have — did he think that mine are reported out now;

17 that's fine; but nothing needs to be done on them until
18 the Forest Service and BLM claims are — or until his
19 own are reported out; and then they'l] be considered

20 together by the court? Or did he think that they could
21 be considered separately? We could adjudicate BLM and
22 Forest Service claims separately from those water

23 rights.

24 MR. SEMANKO:  The expectation was that they

nma T

25 were inextricably entwined and that they would be
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1 adjudicated together.
2 Now, ] wasn't present during the portion of, I
3 believe, the April 7th hearing where it was discussed
4 before the court by Mr. Bedke and by counsel for the
5 Forest Service; but my understanding of that discussion
6 was that we would figure out 2 way to make sure that
7 they were considered together, at least the Scott Bedke
8 objections and the Forest Service claims. Now, Idon't
9 know about BLM; but — and that's what led to the
10 crafting of the joint motion to try to get the
11 department's attention about potentially filing &

1 same everything. Another argument to recommit, They
2 should all be looked at together and determined whether
3 they should be recommended or not.
-4  THE COURT: Is there a chance that the
5 parties could agree on what can be separated out and
6 what can‘t be, what's an overlapping or conflicting
7 claim?
8 MR. SEMANKO:  Yesh -
9 THE COURT: You said that there was &
10 possibility that there may be some of those.
11 MR. SEMANKO: Yeah, we can do that. It would
12 take us some time to sit down and figure out which- ones

12 supplemental report to include Mr, Bedke's.
13 So I think, and Scott can correct me if I'm 13 are conflicting and which ones are not.
14 wrong, it's always been his understanding and intention 14  MS. BROWN: Your Honor, if I may clarify —
15 that they needed to be considered together. Because 15 this is Roxanne Brown.
16 that's what an adjudication is about — that the water 16 THE COURT: Go ahead, Miss Brown.
17 rights that are competing would be considered 17  MS. BROWN: One of the problems that arises
18 together. You got common facts; you got common 18 when you're looking at if they have been recommended
19 questions of law. And that was certainly the 19 and comparing them to claims that haven't been
20 expectation. : 20 recommended - and it shows up in the two reports that
21 Now, whether that has to actually happen or not, - 21 1 summarized for the court and for others. One of the
22 I suppose, is up to the court. With the current 22 problems that arises is that it's very difficult to see
23 posture we have, I don't think it was the department's 23 from a claim 2 precise overlap. A claimant may call a
24 intent —~ and I'd be happy to hear from them. Butl 24 source by a different name. A claimant may decide that
25 don't think it was the department's intent to issue 25 the source is in a slightly different location. And
o Page 35 Page

1 competing claims separately. That happened as a matter 1 the only evidence that the department has to go on to

2 of fact because we bifurcated each of the basins. 2 find overlap is to compere the claims, which I did in

3 ButI think in Mr. Shaff's letter it even says 3 the summary. '

4 basically that we thought that this wasn't going to be 4 [ egree with Mr. Semanko. After talking to his

5 a problem. And it turned out to be a huge problem 5 clieat and to others who are seeking to be late

6 because we used a rake, and now we're going to have to 6 objectors, I agree that the folks invoived seem to have

7 use a scraper later to get the rest of them in. 7 intended to claim many of the sources that the federal

8  Butit doesn't deal with the procedural issue of 8 government had claimed. However, the claims are

9 what do you do now that they aren't grouped together. 9 different.
10 Do you stay them? Do you issue a supplemental report? 16 That king of information comes out of
11 Do you recommit all of them that are conflicting back 11 investigation. To investigate to that extent and come
12 to the department and have them reinvestigate? 12 up with a list of things that can move ahead and things
13 The other issue I've got that's 2 major concern, 13 that can't, that level of investigation would result in
14 my understanding of the adjudication and the 14 a recommendzation of all of the claims involved. In
15 bifurcation process is that domestic and stock water 15 other words, we would be right back to where we started
16 claims, the small ones, the de minimis ones are nat 16 questioning whether or not the department should move
17 field tested. They're not investigated. They're not 17 outside of its recommended dates. That level of
18 really looked at. They're investigated, but not out in 18 investigation truly deciding and precisely what is
19 the field. While the large claims, the irrigation and 19 overlapping, the level of investigation involved with
20 other claims, which these private claimants are now 20 that is a whole, it's a whole deal more complicated
21 lumped into, they will be investigated. 21 than the summary ['ve provided,
22 And what sense does it make to go out and 22 THE COURT: Well, Miss Brown, if
23 investigate the private parties’ claims when you 23 Norm Semanko's preferred recommendation is that all of
24 haven't looked at the United States' claims? They 24 them be recommitted to IDWR, would that require the
25 involve the same water holes, the same springs, the 25 same level of re-investigation? In other words, you
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1 wouldn't report them out together — or you would

2 report them together, but in the normal course of your
3 director's report in 2000, )

4 MS. BROWN: Well, if I understand it,

5 Your Honor, there's no reason to recommit all of those,
6 the ones we have recommended because the claims in the
7 names of the private parties, whether they're

8 overlapping or not, we would recommend those also in
9 that it is the department's policy, when there are two

10 conflicting claims as to the ownership of water rights,
11 we recommend both of them so that the court may decide
12 the issue of ownership.

13  THE COURT: From your view, then, it

14 doesn't make any sense to recommit these Forest

115 Service-BLM claims for re-investigation or for further
16 investigation.

17 MS. BROWN: I don’t believe, Your Honor,

18 that the Forest Service or BLM claims need to be

19 reinvestigated. I believe that those recommendations
20 should stand as we have presented them. Perhaps it

21 does make sense to stay at this time the proceedings on
22 those so that the others can be allowed to catch up.

23  MR. SEMANKO: [I'm going to have to object,
24 Your Honor. This is getting into legal argument.

25 And I was remiss in not stating that ] did talk
Page 39

i doesn’t really matter,
2 What I'm saying, though, is that there is a
3 fundamental faimess problem with the claims having
4 alreqfiy been reported for the United States and not for
5 the private parties. And it's quite up to the court, I
6 think, as 1o whether they want to hear additional late-
7 claim or late-objection motions which will no doubt
8 come before the court, and no doubt motions to set
9 aside partial decrees, which will be fun to do — the
10 United States writes great briefs, and we'll have great
11 arguments over good cause and all those kinds of
12 things — where the other choice is to recommit the
13 whole matter back, understending and recognizing that
14 the reason for granting the late objections is the very
15 reason that the thing should be remanded.
16  Nobody knew what was going on. It's a mess. It
17 was bifurcated without regard necessarily to how it
18 would bave caused the problem. And once the problem
19 was discovered, we have to rectify it by putting them
20 all on the same procedural track. That involves
21 recommendation, objection, and resolution of subcases
22 in my mind. '
23 And I am frankly upset that when we had the
24 meeting last week this issue was not brought to the

25 fore. And other reasons that I don't need to discuss
Page 41
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about this with Mr. Anderson, the attorney for the
department, on Friday. And he told me that they would
not have any problem with recommitting. He's not going
to take & position on it. But he didn't have any
problem with the cases, the claims being remanded to
the department so they could be reported later.
And I'm not suggesting that the United States
claims necessarily need to be mvestigated any
9 further. Because they are de minimis, and I expect
10 they'll be treated just like all de minimis ciaims.
1 What I'm saying is that where there's a claim
12 No. 1 filed by a private party and a claim No. 2 filed
13 by the United States, where the claim No. 1 isnot a
14 de minimis claim, it will be investigated. It's my
15 understanding there will be a claim verification
16 report. There will be facts that we can have brought
17 before the court without having to do a supplemental
18 report on what the facts were. And in resolving No. 1
19 gnd No. 2 at the same time, that would be very helpful
20 to have.
21 That's all I'm suggesting, is that whatever
22 factual inquiry goes into the second report for
23 basin 45, it will be very helpful for resolving the
24 claims that have already been recommended. So whether
25 that's done through a stay or through a re-reporting
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1 right now after the meeting is why I'm further

2 distressed that we didn't discuss that as & potential ~

3 solution to this problem.

4 And I'll leave it at that. If you have any other

5 questions, I'll be happy to answer them. I know the

6 United States is itching to respond to my proposal.

7 THE COURT: No, I dida't have any further

8 questions. But in the meantime — thack you,

9 Mr. Semanko —~ we have some other people representing
10 themselves who may want to address the matter.
11 In no particular order, just the way they're
12 listed here, Mr. Poulton, do you have anything to add?
13 Michael Poulton?
14 M. POULTON:
15  THE COURT:
16 further.
17 Now, Gary Russell Poulton?
18  G. POULTON: Not at the present time,
19 Your Honor.
20 THE COURT: Let's see. Next would be
21 Jared Bedke. Anything you wanted to add?
22 JARED BEDKE: No, sir, Your Honor.
23 THE COURT: How about Bruce Bedke?
24  BRUCE BEDKE: [I'll defer to later, Thank
25 you.

Not, not right now.
Okay. Mr. Poulton has nothing
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i THE COURT: Okay. Thank you. Is there
2 anyone else here who wanted to speak on the motjons
3 before we go back to hear from the United States?

4 MR.TUTHILL: .= Your Honor, this is

5 Dave Tuthiil. Could I say some words, please?

6 THE COURT: Well, let's see, Mr. Tuthill,
7 we're going to have to kind of walk carefully here.

8 AO1 and rules of civil procedure prevent any sort of
9 testimony by telephone. 1 suppose you'd be free to
10 make a statement in support of the letter you sent.
11 MR. TUTHILL:  This would be in the form of
12 just an administrative consideration relative to how
13 we're looking st our process on this, Your Honor.

14  THE COURT: Oh, from a pure administrative
15 matter.
16  MR.TUTHILL:  That's the way I'm looking at
17 it. '
18 THE COURT: Does counsel have any objection
19 to that sort of statement?

J20 MR. SEMANKO: No,
21 MR. BRAMER: No objection, Your Honor.. .
22  THE COURT: Nothing from the United States
23 or from Mr. Semanko.
24 Any of the private parties have any objection to
25

Mr. Tuthill making a statement here?
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1 Now, Mr. Semanko suggested another alternative

2 today that, on the remand, that from my standpoint

3 sounds like & reasonable alternative. Mr. Semanko

4 questioned why we dida't discuss it last week. ] don't

5 know that it really came up then in our discussion. I

6 think that's been new since then.

7  So from my standpoint, from the department's

8 perspective, cither a stay for the Forest Service,

9 action on the Forest Service claims or a remand of some
10 kind back to the department would be fine and very
11 appropriste to allow a review of bath of the rights at
12 once. And when I say “a review," it's & review by the
13 parties of both of the rights at once as they go
14 through the objection period. So we would have no
15 problem with that, Your Honor.
16 THE COURT: Well, Mr. Tuthill, I know that
17 you made some gargantuan efforts here to move this SRBA
18 along; and I know you're locking for ways to help
19 matters proceed. And I don't think for a minute that
20 your idea of reporting these separately had any
21 nefarious purposes; and I don't think any of the
22 parties here are suggesting that, I think just that
23 the choice was made back in the old days, and we've had
24 some unintended consequences here. And I guess now the
25 guestion is how do we resolve these differences of

B Page 4

1 (NG RESPONSE)
2  THE COURT: No objection. Go ahead,
3 Mr. Tuthill. We're glad to hear from you.
4 MR.TUTHILL: Thank you, Your Honor. As
5 Norm Semanko said, we anticipated as we bifurcated this
6 process that there would be some problem areas that
7 could arise. And I can say that in the bifurcation
B process in most basins it's worked quite well. We have
9 found here in basin 45 and perhaps basin 47 that
10 there's a concern.
1 Initially — and [ did speak with Mr. Scott Bedke
12 some time ago where he raised the objection to the
13 Forest Service rights. And he actually filed the late
14 motion which I spoke in behalf of when it came before
15 the court. Because from our perspective, I had
16 mentioned to him that it would be very appropriate to
17 look at both the Forest Service rights and his claims
18 in one forum. o
19 So from my standpoint from the git-go in this
20 situation where we've reported some of the claims, the
21 Forest Service claims, and where other claims that
22 might be overlapping and influencing those in some way
23 have not been reported, from my standpoint it's been
24 very appropriate to stay the action in the earlier ones
25 waiting for the others to catch up.
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1 opinions of how we can best proceed. .
2 And I appreciate your comments. Anything
3 further, Mr. Tuthill?
4 MR.TUTRHILL: No. Thank you, Your Honor.
5 THE CQURT: Thank you. Mr. Bramer or
& Mr. Brown.
7  MR. BRAMER; Thank you, Your Honor. Justa
8 quick question for Mr. Tuthill,
? 1 have in front of me & June 29th, 1998 letter by
10 Mr. Shaff. And Mr. Tuthill had referred to
11 conversations with Mr. Bedke, Scott Bedke, that is.
12 Mr. Tuthill, at any time when you talked to
13 Scott Bedke did he mention the pame of any of the other
14 claimants to these water rights in either basin 45 or
15 47 who had similar concerns?
16 ~ MR. SEMANKO: I'm going to object. It's —1
17 didn't know he was on the stand.
18 THE COURT: let's see, Mr. Bramer, I know
19 you're in a tough spot being a lawyer ~
20 MR. BRAMER: Your Honor, if ] may. My
21 bottom line point is this: This letter — you asked a
22 question did Mr. Bedke expect to come in to this
23 courtroom with these claims all being handled
24 together. Certainly as of June 29th, 1998, after
25 talking with the department, he must have had some
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1 concerns. 1 is opening the door to everybody to just ignore the
2 If you look at the late objection, it's 2 court procedures that this court and the statutes set
3 Scott Bedke, and Scott Bedke only, filed. He's the 3 years ago._And quite frankly I am sitting here just
4 sole signatory to that objection, not the four people 4 amazed that I'm put into this position. o
5 that filed the original claims in 1989. It was on 5 ltried to be fair. I tried to give Mr, Bedke |
6 July 13th, 1998, approximately two weeks after this 6 his best shot. We're going to argue the late
7 letter, which would suggest, Your Honor, the parties 7 objections.
8 came in here fully aware of what was at issue, 8  But now I have an attorney in here arguing start
9  Second, Your Honor, I am -- how do I put this? 9 from scratch; start all over again. It is unfair. It
10 Mr. Semanko is outraged? [ am outraged and 10 ignores the court procedures. It is unfair to every
11 embarrassed. 11 other claimant who has been in this adjudication since
12 We joined in this motion to try to be fair to 12 this thing was started. We have court procedures. We
13 Mr. Bedke to get his claims in front of this court. My 13 have plain English notices. We have had nobody telling
14 understanding was the position we were taking is that 14 us why they didn’t understand.
15 the department should take these claims and report them 15 Why is this so convoluted? Did people not get
16 out. That was my understanding and the position we 16 notice? Did people not read notice?
17 were taking. 17 Clearly Mr. Scott Bedke got it. He knew enough
18  We went into a meeting. I was informed: No; if 18 to go down to [IDWR and say report my claims out. They
19 it's going to be & problem for the department, we 19 said no. He came into the hearing. He understood.
20 rather stay the litigation. — 20 Mr. Bramer, I don't think I'm being treated fairly; my
21  We would just as soon of moved forward and not 21 claims haven't been reported out, )
22 dealt with that issue at all; taken our claims, taken 22 Mr. Bedke, fine; let's take it to the court;
23 our objection and gone forward with what we had when we |23 maybe — and this is what I thought we were going to do
24 were here on April 7th. Rather, we weat out of our way 24 here today. The court would order the department to
25 to assist the claimants in getting a fair hearing by 25 comply with its statutory obligations to report out the
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1 reporting out his claims, coming to this court with a 1 claims and move these cases along. _
2 motion to ask the department to report those claims 2 Rather, now we're going to sit in a stay. But *~
3 out. 3 not only are we going to sit in a stay, the attormey,
4 And what am I hearing today for the first time 4 Mr. Semanko, wants to open the whole thing up to allow
5 from Mr. Semanko? Take the whole thing back; let us 5 everybody whe, quote, forgot, for some reason don't
6 file objections. First, let us file claims, claims to 6 know, as is evidenced by the Poultons objections,
7 sources that were filed 10 years ago by the same 7 please find enclosed our motions for late objections
8 claimants who are going to come into this adjudication 8 with no reason stated, no basis stated, nothing.
9 and come into these subcase hearings and say, and I 9 Simply put, Your Honor: We forgot; it was convoluted;
10 quote, we've been on this land since 1889; we know it 10 we didn't understand. No affidavits, Nothing to say
11 better than the Forest Service; but, however, we have 11 we were told we had to file these; we didn't; here's
12 overlooked a bunch of sources; we have no reason for 12 why.
13 saying why we did that; but rather we want to come in 13 Your Honor, I would suggest right now ~ I'm not
14 now; and we want you to allow us to file these late 14 even going to reserve judgment on this recommitment
15 claims; and we also want you to file late objections. 15 procedure. First time I beard it today. But I do know
16 And they're nine months late; we know that, Your Honor; |16 one thing. It looks like a thinly veiled attempt to
17 plus there's & bunch coming because we didn't know 17 allow peopie who failed to do their homework,
18 because of this convoluted process. 18 investigate their claims, to file against us even
19 What is convoluted here? Has anybody stood up 19 though they've had 10 years.
20 and said they didn't get the director's report? Has 20 It's been 10 years since those claims were
21 anybody stood up and seid they didn't read the section 21 filed. And in 10 years they baven't discovered these
22 that said what if I disagree with this water right? 22 errors. Not until the department two days ago hands us
23 Has anybody given us any reason for not filing late 23 this list are all of a sudden people going: Oh, we
24 objections? Why didn't they file these claims? _ 24 meant to file on everything; we might have missed
25  The fact is you recommit this, what you're doing 25 something. It has been nine months, Your Honor, on
Doma AG - -
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1 these objections. No one said why they haven't filed.
2 Mr. Bedke did file. And if you ask Mr. Bedke, my
3 guess is, Mr. Scott Bedke, he will say: I filed these
4 objections because my claims weren't reported out; and
5 T felt it was necessary to protect my rights.
6  And quite frankly, Your Honor, given the
7 communication thai's occurred in the Valley, I think
8 there were probably discussions about that. And |
9 can't say to this court whether a conscious decision
10 was not made to file objections.
11 And I do not oppose late objections or late
12 claims where there is good cause for those being
13 filed. Ido, however, oppose throwing out the court
14 procedures and starting from scratch simply because
15 people come in and make the mere allegation it was
16 really convoluted and complex.

{17 Your Honor, please remember that people have a

18 duty to comply with the court's rules. Pro ses

19 certainly shouldn't know the law. This is not the

20 law.- This is a notice that was either recejved or not

21 received. It was either read or it was not read. A

22 decision was made to file an objection or to not file

23 an objection. A decision was made to file a claim or

24 not to file 8 claim.

25 Only now are these issues coming up. Only now
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! THE COURT: Did it occur to you that
2 another option might be just simply staying the federal
3 claims until we could consider federal claims along
_4 with Mr. Bedke's?

5  MR. BRAMER: Your Honor, certainly that was

6 one option. But since we were before the court at this

7 point in time, we had a subcase, the court was hearing

8 this matter, it seemed more appropriate to move

9 forward, particularly given the schedules the court has
10 set. _
11 THE COURT: Sure. And I agree that
12 obviously we want to move these cases forward. And
13 Judge Hurlbutt traditionally always thought that a stay
14 was the worst thing we could do in this case, We've
15 got to get it done. And I agree with that.
16 You started off, though, you were going to ask
17 Mr. Tuthill a question. And my concern now, not your
18 question, but the fact that you're asking a question as
19 if Mr. Tuthill were a witness. And he wasn't givin
20 testimony today. B
21 Would you prefer to ask that question directly of
22 Mr. Bedke at this time, or —
23 MR. BRAMER: Your Honor, I don't. If the
24 court wishes to go through examination at this point,
25 it can. Ido not believe that is necessary. [ believe
v Page 5:

that we've put this issue in front of the court are we
confronting the situation.

Your Honor, 1 apologize. I should have never
joined in the motion. I should have sat back and
said: Mr. Bedke, this is your concern; I'm sorry; we
don't need to be involved in this; if the department
doesn’t want to do it, we don't want to getintoa
fight with them about someone else's rights,

I have nothing further, Your Hopor.

THE COURT: Well, Mr. Bramer, if you'd take
a couple minutes and few deep breaths here, let me ask
you some questions. When you agreed and joined in the
motion, it was your understanding that the court might,
could, possibly would order IDWR to report out
Mr. Bedke's claims early; and then this matter would be
resolved?

MR. BRAMER: Your Honor, my thought and my
discussions with Mr. Bedke led me o conclude that we
both were in agreement that the ideal situation would
be for this court to order the department of water
resources to report out his claims in a two-to-
three-month period so that his claims and our claims
were handled by this court Jjointly; and we would not
have to go through two pieces of separate litigation
over the same piece of water.
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1 what is necessary for this court to decide is how to
2 move forward on these particular claims.

3 Now, I believe we have taken a good-faith step to
4 help this process by conceding that we would not

5 pressure this court into ordering the department to

6 report those claims out, That was a step, I thought,

7 we took as a good-faith showing that we'l} put these

8 off until they‘re reported so everybody can have their
9 claims up.

10 Now what I'm hearing is we're not only going to
11 file all these late objections, but we're going to file

12 a bunch of late claims; and we want you to pull

13 everything back so the doors are wide open to do that
14 without showing any cause whatsoever.

15 THE COURT: And I appreciate your concern,
16 Obviously the court can’t turn a blind eye to the fact
17 that a lot of proceedings have gone by; and we can't
18 just say let's go back to zero. We've wasted too much
19 time and money. We're going to have to go forward from
20 here,

21  But now the question is how do we best go forward
22 from here and solve everyone's concern about due

23 process and at the same time be fair to everybody, -

24 including the United States. You put 2 mountain of

25 effort into getting these claims resolved. And you
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| made good-faith efforts here, and I applaud you for

2 that.

3 But let me ask you more of a generic question.

4 When the decision was made to report out de minimis

5 stock grazing water rights early and then report out

6 the - and I like to call them de maximus, because I

7 don't know if anybody can define de minimis for me, to
8 differentiate between those two. Did it occur to you

9 or any of the parties you had discussions with that

10 these types of problems might occur?

-J11 MR. BRAMER: Your Honor, I don't believe -
12 we've been in this litigation now for six years. We've
13 not run into this situation before other than one or

14 two smaller claims.

15  The issue here is simply what I believe that

16 Mr. Bedke and the other three signers to the original

17 claims did is they bundled all these stock water claims
18 together onto one form and in several forms. These are
19 all de minimis stockwatering sources.

20  What we did is took each source where there were
21 cows drinking on the allotment and filed for that. It

22 was the classic de minimis domestic stock water claim.
23 There will be no Forest Service non-de minimis claim if
24 anybody goes back and looks at this.

25 It will be exactly what the department has
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1 name or their names, or reported already or reported

2 later, they're really all the same.

3 MR. BRAMER: They're all — well, to the
extent they're all the same claims with the same source
is claimed with our overiapping claims.

What I am hearing now is since the department
investigated the claims filed in 1989 and looked for
overlapping sources, they may have found some that the
claimants missed. So now the claimants are saying:

10 Well, we're going to go in and file on those, too.

11 The fact is, Your Honor, that at some point you

12 have to hold people to a reasonable duty to investigate

13 and know the facts of their claim whether they're

14 lawyers or pro se. ' ~

15 And, agein, what we are going to bear when

16 they're in court with you arguing priority date is: We
17 know this better than the government; we know this land
18 better than the government; we've been here fora

19 hundred years. In the same breath what they're saying
20 to you today is: Oh, we missed those even though we

21 know the land that well; 50 let us file these late

22 claims. o
23 THE COURT:
24 MR. BRAMER:
25 THE COURT:

W e - O U

Anything further?
Nothing further, Your Honor.
Good. Well, counsel, let's —
Page 57

contemplated. There's a source. We have our cattle
drinking out of it. It's a de minimis amount. It's
less than 13,000 gallons a day.

] think what you'll find what the department will
do if they report these claims out for the private
parties as they were filed in 1989 is they will break
them out into individual de minimis claims for the
competing sources. And they will be de minimis claims.
Again, 13,000 gallons a day is a lot of water for cows
10 on the allotment. - '
11 1 don't believe there's any, quote,
12 non-de minimis cluims here. I believe it was simply
13 the claimants, in a good-faith effort to comply with
14 the statute in 1989, thought they could group & whole
15 bunch of these together, which they did, de minimis
16 claims, and added them all up. And they were treated
17 as non-de minimis claims.
18 A rational or reasonable mistake. I think
19 they've said that we followed direction given to them
20 by IDWR. Probably true. I have no reason to think
21 they weren't doing that,
22 But the fact is there are no non-de minimis
23 claims here. These are stockwatering claims to small
24 sources of water.
25  THE COURT:

W00~ O U R W R e

So if they’re reported in your

-

I think that wraps up the joint motion for meeting with
IDWR. I'll take the matter under advisement end issué
a decision here in due course.
And I think I've got this right. This was the
joint motion for meeting with IDWR that actually has
tumed into & motion for an early reporting out or
resolution — I'm not sure how to phrase this, I just
want to make sure I've got my handle on this thing
right.
10 MR. SEMANKO:  Your Honor, I've not filed any
motion to date asking that this be remanded. 1
12 suggested that as an aiternative.
13 I guess the strange procedursl posture we're in
14 is that the motion that was jointly filed suggested &
15 certain type of procedure, that is, let's order the
16 department — or you order the department, the court
17 order the department to issue a supplemental report.
18 It became clear to vs in the response letter that
19 Randy Bramer shared with me the department did not want
20 to do that. And so then we still got the problem, but
21 we don't have a solution.
22 So 1 asked again at the meeting last week what
23 possible solutions are there. The stay one came up,
24 but the other one did not.
25  And the reason I'm upset about it is becaunse ]
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understand the department and the United States have
talked about the possibility of remanding. Now, maybe
that's not the case. But that's what I was told on
Friday. And I'm upset because the meeting we had on
Wednesday or Thursday or whenever it was, that wasn't
even discussed a5 & potential solution.

But when | talked about it with Peter Anderson on
Friday, it seemed to the department to not be a
terribly troublesome way to go. And certainly
Mr. Tuthill seemed to have just said that that wouldn't
be a problematic way to go.

So I have not filed a motion to say that that's
the way we should go. But what I'm saying is what you
can predict to have happen is that people will file
late objections. As they find out not only that their
claim wasn't reported, but that the United States
claims for the same water were reported, it is natural;
it is normal; and they will file motions for late
objections. They should be resolved on the standard of
good cause and whether they were within the standards
of the rule.

THE COURT: Well, Mr. Semanko, everyone was
required to file a claim for stock water by a certain
deadline. And if they've chosen not to file a claim
for that water right, why would they have a right now
Page 59
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1 what I was trying to say.
2 And in the unlikely event that we haven't claimed
3 on what we intended, there's always the opportunity —

-4 and I'don't think we said we'd do it without having to

5 go through the process — ask the court leave to file a
6 late motion or s late claim. I never said, I don't

7 think.thnwewou!dbeabielodonﬁupassandnot
8 have to meet the standard. So to the extent that was
9 what was interpreted, that's certainly not what [

10 meant,

11 THE COURT:
12 your clients may seek to file motions to amend their.
13 claims as opposed to & late claim?

14  MR. SEMANKO:
15 Your Honor. If we meet with the department further and
16 decide that it's really in the southwest and not the

17 southeast or something, we may amend it. But at this

18 point it's much too early. We just started looking at

19 the Forest Service report. The BLM report, we just got
20 minutes ago. So there are all kinds of possible

Well, are you really saying

That could happen, too

scenarios.

But we feel fairly confident with the
comprehensive claims that we have filed that we've
covered what we intended to cover. If we find some

25 mistakes with that, it isn't unusual to amend clzims

Page
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to come in and file a late claim?
MR. SEMANKO: Okay. Now, Mr. Bramer made a
lot of a small point I made; and that is that if we
find out - and I didn't say we have found out. If we
find out that we didn't file on things that we intended
to file, we may file a late claim.,
What [ am more likely to find and what my client
is telling me and his neighbors are telling me is that
maybe Roxanne Brown's report is nat — and I think
Roxanne said this herself — is not exactly on all
squares, all fours with the claims that we've filed.
In other words, maybe the source that she identified as
being in the southeast, we think it's in the
southwest. It wouldn't show up as an overlap; but in
true, true, truth, it is an overlap. We just had
different quarters identified.
And so those kinds of things are the things that
I think we need to identify to find out if they're
really overlapping or not. And the point I was getting
at is if you're going to trificate the process and say
okay, there are U.S. ones that we think can go forward
while the other ones are stayed, ['m saying it's not as
neat and tidy as Miss Brown's report. We need to look
at it further to decide whether the ones that she says
are not in conflict really are not in conflict. That's
: Page 60

1 even after a trial has happened if there are some

2 mistakes. Maybe we don't agree with the department on
whether it's in the southwest or the southeast. We
wouldn't know that because our claims haven't been

5 reported yet,

6 THE COURT: Well, Mr, Semanko, I hope you
7 can appreciate the U.S. s position that —
8
9

- W

MR. SEMANKO:  Well, I understand the United
States' position. I would be very upset, too, if water

10 rights that I had filed that I don't have to give one

11 shred of proof as to whether they exist or not, they're

12 recommended by the department for whatever reason and
13 nobody objected because they dida‘t know about it, that
14 those people would sooner or later find out and try to

15 upset the apple cart, I'd be upset, too, because I have

16 a lot of easy partial decrees that maybe aren't so easy

17 anymore, while the private claimants are going through
18 aliving hell. Theirs haven't been reported. They're

19 going to have to provide proof. They're going to be

20 inspected.

21 I'd be upset, too, if ] was the United States,

22 because they have a much easier walk through this

23 process than the private claimants have had to date.

24  THE COURT:

25  MR. SEMANKO:

Well, Mr. Semanko —
They need to be on the same

Dama £7
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1 par. That's all we're asking.

2  THE COURT: Sure. And I appreciate that. .
3 But I think Mr. Bramer's point was we can't just ignore
4 the fact that we've already gone through years of this
5 alresdy; and we can't start &t 2er0 again, That

6 doesn't make sense.

4 MR, SEMANKO:  Well, I agree with regard to
g late claims it should be a very strict scrutiny if

9 anybody does need to file late claims.

10 With regard to the objections, I have to take

11 issue with what Mr. Bramer said. If Bruce Bedke

12 received a notice that his domestic water right on his
13 farm had been reported, that does not give him notice,
14 especially if his claims for the water on the

‘|15 United States property were not — or on the grazing
16 allotment were not reported, that doesn't give him

17 notice that, oh, hey, the United States' claims on that
18 same water that I didn't get reported on were filed.

19 So I cannot agree with the United States that

20 getting a piece of paper with regard to a water right
21 that has pothing to do with the federal claims gives
24 these folks notice or gave them notice fast year that,
23 hey, the federal claims have been reported. Yours

24 haven't, but theirs have.

1 able to get their objections in against the
2 United States claims. They know the United States will
3 obyject to theirs.
4 THE COURT: Sure, Well, and I'll give
5 Mr. Bramer a chance to respond to this dialogue here.
6  But just to put you on notice, I don't intend to
7 erase the entire board. We're not going to start over
8 again from scratch. We can't ignore the fact that a
9 lot of procedures have gone through, and a lot of money
10 and time has been spent by a lot of people.
11 What I'm looking for is a solution from here
12 forward. And I can't ignore the fact that the
13 United States has spent thousands of hours and I don’t .
14 know how much money of the taxpayers money to protect
15 their claims. We just can’t ignore that and start from
16 zero.
17 So if anybody comes in and files a iate claim
18 that they didn't file before, that's going to be a very
19 heavy burden. Now, amending your claims, that may bea
20 different story. | mean that's a different burdes
21 altogether, and that will be entertsined more
22 seriously. But & late claim altogether where you're
23 just coming out of the blue, that one is going to be
24 treated very harshly and looked at very closely.

23 whole thing back, recognizing we made a mistake, a huge
24 due process question, and have it remanded. But either
25 one at the end of the day works for the people that are

25 The only thing that approaches that is the letter 25 MR. SEMANKO: I think we understand that,
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1 that Scott Bedke got in response to numerous 1 Your Honor; and we —
2 inquiries. The others did not get that letter. They 2  THE COURT: But now what I don't want to do
3 didn't get an explanation, It wasn't in the director's 3 is get into this business about is it a recommittal, is
4 report explaining, oh, by the way, we've bifurcated 4 it 2 remand, is it a stay. You know, maybe the
5 this; and that means that theirs got reported and yours 5 solution I'll come up with — I don't know what I'll
¢ didn't. 6 call it; but what I have in mind is some way to handle
7 If they would have known that, if they had known 7 these together so everyone is treated fairly. ButI'm
$ that for a second that the United States claims had 8 not going to waste a lot of time and money on this
9 been reported, they would have objected. Why are they 9 either.
10 here? Why are they spending money? They would have 10 MR. SEMANKO: I appreciate that, Your Honor.
11 objected in a second. They didn't know it. ‘ 11 And our intent today was simply to let you know that
12 And the United States can argue to the nth degree 12 there are other procedural concems out there than
13 that they should have known and all these things. But 13 merely the fact that the words good cause weren't
14 they simply didn't know, and they couldn’t reasonably 14 written on a letter to the court. There are a ot of
15 have known. They know, and that's why they're here 15 other procedural concerns; and we just wanted to bring
16 today. 16 those to the court's attention. And we trust you to
17  And what I'm saying is they'll continue to come. 17 resolve it the correct way.
18 And if we can address each late objection without 18 Thank you.
19 getting & one-inch response that I didn't even get a 19  THE COURT: I appreciate it. Thank you.
20 copy of, by the way, then that's great, But if we have 26 Mr. Bramer, did you want to respond to this?
21 to go through this, all I'm suggesting is that it may 21  MR. BRAMER: Just a couple brief comments,
22 be a cleaner and easier process to simply remand the 22 Your Honor.
23  THE COURT: And then we'll move on to the

24 pext motion. We'll take a short break here after

25 Mr. Bramer's comments. And then we'll talk about the

- -
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1 motion to file late objection, if we need to address
2 that separately.
3 MR. BRAMER: Thank you, Your Honor. First
4 of all, ] just want to make clear to this court
5 Mr. Semanko seems to suggest the Forest Service is
6 receiving water rights or making claims; there's no
7 water there. Yet in the same breath he's telling us
8 his clients want to come in snd file claims on those
9 same sources.
10 I can assure this court we have field
11 verification for each of these sources, “"We take it
12 quite seriously, every claim we've filed in this court,
13 and are willing to stand by those.
14 Secondly, Your Honor, Mr. Semanko has been in
15 this court for six years as has the firm of Rosholt,
16 Robertson and Tucker. And no one has come before this
17 court before today and challenged on due process
18 grounds and notice provisions of this statute.
19 First and second round notice had been argued in
20 the beginning of this case. It is the procedure
21 adopted by the court. It is a procedure followed for
22 six years. Itis a procedure followed through several
23 thousand notices to people.
24 Yet today we are to disregard that on due process
25 grounds because, simply because they got a piece of
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1 MR. BRAMER: I would ask this court to
2 define those as Miss Brown has identified, but that we
3 would like to have approximately 30 days to check. An
4 we would like the court to request IDWR to make sure
§ that those are in fact non-overlapping claims.
6  Outside of three days ago, we did not know there
7 were such claims. So we would want to make sure that
£ those in fact are what Miss Brown purports them to be.
9 And no disparaging of Miss Brown, but I think there wa
10 a limited amount of time to undertake this exercise.
11 And [ think that's something we want to be sure sbout
12 before we move forward on those claims. | .
13  THE CQURT: Do you think 30 days would be
14 sufficient for you and Mr. Semanko and maybe some of
15 the parties to work to identify non-overlapping ones?
16  Because I think, my guess is — if there's not
17 overlapping on these claims, my guess is everyone in
18 the courtroom here would agree that we can move forwa
19 and get them out of the way. Then we're only talking
20 about the nuts of the case, the real hard ones.
21 MR. BRAMER: Your Honor, I think it's
22 largely — we, Mr. Semanko and I, can discuss this
23 matter; but I think it's largely in the hands of the
24 department of water resources and how they're
25 interpreting the claims that are before them. And
Pag:

1 paper, they didn't understand they had to file an
2 objection even though that piece of paper said that.
3 Your Honor, I would suggest this challenge should have
4 been before this court a long time ago if those
5 provisions are insufficient.
6  Finally, Your Honor, to address your question how
7 should we proceed. Stay the competing claims; allow
8 the claimants who made the claims in 1989 that are
9 overlapping with the Forest Service in basin 45 to
10 fight the competing claim battle when the director's
11 report comes out. '
12 On those non-overlapping claims, set a scheduling
13 conference. Let's get a scheduling order. Let's geta
14 discovery schedule. Let's get a briefing schedule, a
15 motion schedule; and let's move this along.
16 At this point in time I don't see that any of the
17 things I am doing to help people try to get their day
18 in court are doing anything but backfiring. And with
19 all due respect, Your Honor, I think that's the best
20 way to go.
21 Thank you,
22 THE COURT: Well, Mr. Bramer, when you say
23 the non-overlapping ones, go ahead and set schedules
24 and move forward with them, you would define those
25 non-overlapping as Miss Brown has identified?
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.10 THE COURT:

1 that's why I've suggested it should go back-to

2 Miss Brown to have her double-check her calculations.

3 Certainly Mr. Semanko and I can discuss the

4 matter, But I think the botiom line is what the

5 department finds and what the department recommends to
6 this court. And that is what has prima facie evidence

7 in this court, not what Mr. Semanko and I may want to
8 agree to, which this court can appreciate we sometimes

9 differ with the department.

Miss Brown, are you still

11 there?

12 MS. BROWN: Yes, Your Honor, I am. I have
13 to say I'm a little confused,

14 I'mholding in my hand a memo that I sent

15 Jamie Gough April 16th, 1999. Actually it's a memo to
16 me. [ misspoke.

17 She says, "Roxanne, could you please provide

18 copies of the claims which were filed by the following

19 individuals in basin 45 but were not reported out. The
20 claims could be filed under any of the following

21 names. We don't know for sure,” et cetera. She

22 provided the name of Scott Bedke; Bruce Bedke: Bedke
23 Family Limited, Partnership; Bud Bedke; Ray Bedke; Win
24 Cup; Eric Bedke; Mark Poulton; Gary Poulton; Winslow
25 Whiteley; Wild Rose; Goose Creek; and Shoulder 3
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1 Ranches.

2 In response to this request from the

3 Forest Service, April 16th, 1999, and within a day or

4 two of this request, 1 not only provided what they had
s gsked for, but I also provided a copy of the -

6 attachment 1 that you see attached to the report

7 entitled partial summary of claims in basin 45, U.S.

8 Forest Service and private parties.

$ THE COURT: So, Miss Brown, you think that
10 further, your further investigation wouldn't change

11 your investigation at this time.

12 MS. BROWN: No, sir. I did this

13 investigation nearly three months ago. And I took a

14 considersble time to get it as accurate as possible.

15 THE COURT: Anything further, Miss Brown?
16  MS. BROWN: No, Your Honor, not at this

17 time.

18  THE COURT: Mr. Tuthill, do you have

19 anything to add before you run away and do your other
20 duties?

21 MR. TUTHILL:
22 chance for input.

23 THE COURT:
24 to meet with us.

25 And, Miss Brown, we thank you, too.

No, Your Honor. Thanks for the

I appreciate your taking time
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I has been asked for at this point is a hearing. That is
2 very important because if you do determine to hold a
3 hearing to decide whéther or not to enter an order
4 directing the department to prepare this report, then
5 on behalf of the department I will be filing a potice
6 of special appearance to come in and to actively oppose
7 any efforts to get such an order entered because it
8 does have, from the department's point of view, very,
9 very grave separation-of-powers concerns which
10 ultimately, I believe, will only be resolved by the
11 Idaho Supreme Court.
12 So I simply want to make it clear at this point
13 that the department is not anticipating that you would
14 at this juncture eater an order directing the
15 department to recommend these water rights out of

116 order. -

17  THE COURT: Well, I appreciate your

18 comments; but, Mr. Spencer, what I didn't have in

19 mind — ] can't spesk for the parties. But as I heard

20 them, I don't think anybody was pushing that point of

21 having you report them out of sequence early. I think

22 that was, if not a conceded point, at least one that

23 they agreed in principle would cause more problems than
24 it wouid solve; and it wouldn't get us from here to

25 there.
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1 MR. SPENCER: Your Honor, this is
2 Nick Spencer. I do have a point of clarification.
3 THE COURT: Go ahead.
4 MR. SPENCER: I understand that you are now
5 planning on taking the motion under advisement. 1
6 walked into court this afternoon fat, dumb and happy
7 thinking that we were all on the same page as to how we
8 were going to proceed. And apparently now we are not
9 necessarily all in agreement as to how we are going to
10 resolve this situation,
11 And so if you are taking under advisement the
12 motion that was before you and that you will be
13 considering a number of different options, I am
14 concerned that it be clear that to my understanding the
15 option of ordering the department to recommend these
16 rights out of order is not an option.that the parties
17 are any longer considering. If in fact that is an
18 option still on the table, which option you are going
19 to consider, I would ask you to take note that the
20 motion requested & hearing for the purpose of
21 determining whether or not the department would be
22 ordered to prepare a special director's report outside
23 of the normal order.
24  And I would request that if that is an option
25 being considered that it be kept in mind that all that

1 MR. SPENCER:  That was my understanding, too,
2 Your Honor. I simply wanted to get that clarified cn *
3 the record. .
4  THE COURT: Yes. Idon't intend to order
5 IDWR to report these out early. Iknow the problems
6 you have down there. And without conceding any one of
7 your arguments in particular, I guess I'll just say
8 that I don't see where that’s going to help the parties
9 or the court.
10 MR, SPENCER:
11 much, Your Honor.
12 THE COURT:
13 MR. SPENCER:
t4 Your Honor.
15 THE COURT:
16 MR. BRAMER:
17 further. Thenk you.
18 THE COURT: Mr. Semanko?
19  MR. SEMANKO: No. I agree with your
20 assessment. We're not asking for the depariment to be
21 ordered to issue these out of order. All I did was
22 suggest another alternative that was agreeable to the
23 parties. I didn't mean to bring us to square one. I
24 don't think either of us has argued for that.
25 THE COURT: Now, Mr. Michael Poulton,

.y

All right. Thank you very

Anything further, Mr. Spencer?
No, I have nothing further,

Mr. Bramer, anything further?
Your Honor, 1 have nothing

- s
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1 anything further, sir?
2 M. POULTON: Can I clarify, Your Honor? Do
3 you mean on this motion or on their —
4 THE COURT: On this motion here.
5 M. POULTON: No.
6 THE COURT: Nothing further. Let's see.
7 Gary Russell Poulton?
8 G.POULTON: No.
9  THE COURT: Nothing from Mr. Gary Russell
10 Poulton.
11 Jared Bedke, anything further?
12 JARED BEDKE:  Nothing further, Your Henor.
13 THE COURT: And, Bruce Bedke, anything
14 further?
15 BRUCE BEDKE: Not on this particular motion,
16 no.
17 THE COURT: Okay. We'll take a five-minute
18 break now and come back on the motion to file late
19 objection. Thank you, counsel.
20 {RECESS)
21 THE COURT: Counsel, ladies and gentlemen,
22 we're now back on the record.
23 Mr. Spencer, are you still with us?
24 MR. SPENCER:  Yes, Your Honor, Asa

25 nonparty, the depariment takes no position on these
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1 or whether we're going to argue them as the Bedke
2 motion and the Poulton motion. I don‘t know what your
3 preference is.
4  Mr. Bruce and Jared Bedke, do you have any
S preference?
6 BRUCE BEDKE: Yes. I'm going to defer most
7 of this — I've got a couple of things here I want to
8 bring up; and then I'm going to defer most of it to
9 Jared. And we'd like to — I'll let him go first.
10 Are we ready?
11 THECOURT:  Okay. Good. Well, holdona
12 second pow. Let's see. .
13 Michael and Gary Poulton, how will you be
14 presenting your motions? Separately?
15 M. POULTON: Probably I'll probably be doing
16 most of the speaking.
17  THE COURT: Okay. Now, let's see.
18 Mr. Brown, you're going to be speaking for the
19 United States?
20  MR. BROWN: Partially, Your Honor. I'll
21 defer to Mr. Bramer on some of the things that he wants
22 to address.
23 THE COURT: Okay. Good. Well, let's see.
24 Mr. Bedke, since it's your motion, I'd appreciate
25 it if you could - it would be helpful if you took the
Page

1 motions; however, we would like to continue just for
2 purposes of monitoring.
3 And I might also mention that in addition to
4 Miss Brown and myself, Mr. Fred Price of the Bureau of
5 Land Management who has been here for a while on other
6 business has just joined us-and also would simply ke
7 to listen in to the proceedings.
8 THE COURT: Well, good. Welcome,
.9 Mr. Price.
10 MR. PRICE: Thack you, Your Honer.
11 THE COURT: What are you doing down at the
12 lion's den?
13 MR. PRICE: Working on your deadlines.
14 THE COURT: Good. Glad to hear you're
15 getting work done,
16 Well, counsel, we took the adjournment after we
17 considered the earlier - and I think we called it &
I8 joint motion for & meeting. But at this time we're
19 going to be hearing the — let's see. These are
20 motions to file late objections. And they've been
21 filed by Bruce and Jared Bedke and by Michael and
22 Gary Poulton.
23 And T kind of packaged the two of them together,
24 the Bedkes and the Poultons metions, but I'm not sure
25 if they're going to be argued as four separate motions
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podium just so we can hear you. We don't - want to miss
anything you have to say. And basically — oh, and if ..
you'd state your full name and then begin your
argument. But for the record if you could tell us
exactly why you want the court to grant the motions,
6 that's what we're talking about here today.
7  BRUCE BEDKE:  Okay, Your Honor. I'm going t
8 defer that part of it to my son Jared,
9  There was just two things that came up in our
10 previous meeting here that I wanted to set straight.
11 It seems a little bit, maybe trite at this point; but
12 it does concern me.
13 Whoever talked over the telecom was referring to
14 the Forest Service rights. But they referred 10
15 Scott Bedke's claim. 1'd like to correct that.
16 don't think they have any more rights than Scott does
17 at this point.
18 And alsc it came up as a source -- some of these
19 water sources were bantered back and forth and
20 considered. It was not our intent to overlook any of
21 these sources. And we've kind of reviewed that a
22 littie bit, But I didn't make that statement at the
23 time; but I'd like to let you know that our intent was
24 to cover all of these resources.
25 THECOURT:  Well, Mr. Bedke, that's an
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1 interesting point when you say the word between & right
2 and a claim. And that always has kind of rankled me,

3 too. Because if somebody files a claim to a water

4 right, some people call it a water right even though

5 it's only a claim until it's adjudicated by the court.

6 So that's an important distinction. You're right.

7 Technically all of these are claims until the court

8 decrees them. Good point.

9 BRUCE BEDKE: That's been my understanding.
10 Maybe while I'm here I'll go ahead with my, whatever I
11 have here,

12 I'm always at the discretion of a definition.

13 When they talk about de minimis and non-de minimis,
14 you've referred to it as max de minimis, these are

15 claims that kind of go over the top of my head.

16  We're claiming waters on streams from an upper

17 reach to & lower reach. And sometimes it was my

18 intent - and, of course, I didn't bring my tabulations

19 with me; but [ think that if it got into one of these

20 other nomenclatures, whatever I intended to do was to
21 file on these reaches of these streams,

22 The IDWR, when they tabulated it, called it

23 either de minimis or non-de minimis, whichever was to
24 my disadvantage, it seemed like. And so I want to make

25 that distinction as well. I didn't, I don't know the
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1 the time, which wouid have been in 1989. Right here I
2 have the instructions for filing & notice of a claim to
3 a water right acquired under state law in the general
4 adjudication of rights to the use of water from the
5 Snake River Basin Water System. These are revised in
6 May of 1988,
7 If you go inside, you'll see x little table here
8 that teils you how to file. And this is how we weat
9 over to the IDWR and we filed on these. What it says
10 is for 901 to a thousand head of cattle, horses or
11 mules, you would file on .23 cfs. :
12 We are running 2,000 head out there in common.
13 So we filed on .5 cfs. That is why it did not make the
14 de minimis cleim. This was the old format as I just
15 said.
16  We filed under the original format, and they
17 didn't — they weren't considered with the de minimis
18 when the bifurcation went through. That is why the
19 discrepancy as to are they all de minimis, or are some

20 of them, you know, in a large reach. And like dad

21 says, when we went down there we were told to file on
22 the entire drainage system. We were told to file on

23 the head waters of the creek, all tributaries of the

24 creek, 2nd the bottom of the creek itself in one

25 filing. Because otherwise you were going to look at a
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1 difference between the two as such other than that the
2 water that I filed on was water that I have been

3 using.

4 Iwould - let's see. Some of these claims, [

5 guess, that fall into these overlapping categories seem
6 to fall right on section lines or quarter section

7 lines. When [ filed on this water, the IDWR advised me
8 to file on every 20 — on the subdivision of every

9 20 acres. Now, later on I understand their advice
10 changed to 40 acres. So there can be some
11 discrepancies there as to the subdivisions, or the
12 legal subdivisions of these little springs or water
13 seeps that come up.
14 SoI'm going to defer, then, to Jared if he's got
15 anything,
16  Thank you.
17  THE COURT: Well, thank you, Mr. Bedke.
18 JARED BEDKE:  Jared Bedke. We were informed
19 in 1987 that all water rights in the Spake River Basin
20 had to be filed on for the new adjudication due to the
21 court case to determine that. And we did so on
22 May 24th, 1989. I'll state right now that [ intend to
23 be the successor in interest of Bruce Bedke, 50 that is -
24 why I'm taking this position at this time.
25  We filed according to the directions set forth at
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tremendous number of filings, We followed the
instructions at the time, as I said. -

THE COURT: Mr. Bedke, did the istructions
make any distinction between de minimis and
noa-de minimis?

JARED BEDKE:  No, Your Honor. They just say
for this many head of stock, you'll file on this much
water. o

THE COURT: Do you remember when you first
heard that phrase, de minimis?

. JARED BEDKE:  Yeah, De minimis came — I
heard about it the first time in March of this year.
And that was in a discussion with Scott Bedke. He said
14 the IDWR had made that distinction to him, I guess.
15  THE COURT: Go ahead. :
16 JARED BEDKE: = We went to the IDWR and they
17 assured us that our filings, since they were made in
18 this previous format, would be issued and submitted,
19 you know, recommended with the — in a subsequent
20 director's report when the irrigation claims for
21 basin 45 are issued. I understand that will be
22 sometime in December of 2000, around that area.
23 The federal government's cisims, however, to the
24 same waters were filed under the new format that was
25 changed in '94, ] belicve, 1994. They switched to a
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1 different format. They were included, and | feel that
2 this does not give me an equal footing with the federal
3 government at this time. Because as | understand it,
4 now — after March of this year, we were informed
5 that — if we don't object to the federal government's
6 water rights, their claims will be decreed as a matter
7 of course. In essence, they will be rubber stamped if
8 no objections show up to thit.
9 At that time we went over to the IDWR and we
10 talked with Doug Jones. And we said: Cive me &
11 printout of all the water claims in these sections.
12 And so we took the section list from there, and we
13 filed this motion to late object on that,
14 The stock water is vital to any cattle
15 opemtion. Our intent was to file on all the water
16 sources located within our allotment boundaries to
.|17 secure those rights at our priority date and for our
18 cattle.
19 We were assured last year when we went down with
20 the IDWR that the way it would be handled was the
21 conflicting claims would show up, Your Honor; and that
22 the conflicting claim alone would be enough to get it
23 before the court system; that our objections weren't
24 really necessary st that time,
25 We later found out that in the bifurcation our

25  JARED BEDKE:
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1 our cattle, then I don't see how you can grant them to
2 us under the basis of our cattle. So as I see it,

3 they're very conflicting at that time,

4 And that's one more — I'd just like to reiterate

5 that last year we were assured that our conflicting

6 claims would be enough to get us here, and that we

7 didn't have to object. But this spring I found out

8 that we had to object. And so that's why we made the
9 motions at that time. And I would also like to state
10 that I'm objecting to all the motions, all 196 subcases

11 here — or water filings, I guess I should say, that

12 you sent out with the district court to us at the . -
13 notice. ‘

14 Any questions, Your Honor?

15 THE COURT: Well, all of the 196 in the
16 list you just held up, those are all claimed by the
17 United States?

18  JARED BEDKE:
19  THE COURT:

Yes, sir.
And you're -

20 JARED BEDKE:  They are on our aliotments.
21 THE COURT:
22 JARED BEDKE:  Correct.
23 THE COURT:

They're on your allotments.

But, let's see, and none of
24 them are off of the allotments, are they?
Not that I'm aware of, no.
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1 claims didn’t make the current director's report. That
2 is why, when we found this out in March of this year,
3 we immediately set out to file late objections. And
4 that's why we filed them on April 22nd, I believe, of
5 1999,
6 One of the government's claims was that they were
7 all de minimis, and that the government filed
8 de minimisly. The United States, as | understand it,
9 waited until after the bifurcation date so they would,
10 of course, file de minimisly because that's the way the
11 new format was.
12 And that's about all I have to say, except that
13 there is —~ we do have a method for filing late
14 objections. That's why we're here today. I understand
15 there have been several granted in the past. And there
16 probably will be several granted in the future.
17 Our position basically to object to theirs is
18 that we own the stock out there, Your Honor. Under
19 Idaho law it says that the water rights probably should
20 be decreed to the stockmen or the owner of the stock.
21 At least that's the way I understand the Jaw at the
22 time. Like I say, once again, they're our cattle.
23 It's our aliotment.
24 And they are fully in conflict as far as I know.
25 1f you grant them the water right under the basis of
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1 THE COURT: And the basis of your objection
2 is the fact that you claimed that you own the water

3 right as opposed to the United States rather than

4 claiming that the United States just cannot have a

5 water right in the State of Idaho.

6  JARED BEDKE: Correct.

7  THE COURT: Some people have said that.

8  JARED BEDKE: No, sir. Under —

9 THE COURT: That I don't claim the water,

10 but I just don't want the United States to own the

Il water.

12 JARED BEDXE: Correct. Under the D permits,
13 they can file and obtain a license for water for the

14 stockwatering as I understand through reading state

15 law. But their beneficial-use claims are in dispute

16 because we're the one that are putting them to

17 beneficial use. So we feel like the water should be

18 decreed in our name and not theirs.

19 THE COURT: But you're claiming it because

20 you put that 196 claims to beneficial use.
21 JARED BEDKE:  Correct.

22 THE COURT:
23 JARED BEDKE:  And those will be reported out
24 in December of 2000 as I understand from the IDWR.
25  THE COURT:

Okay.

Off the record here. Away from
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1 this just for a minute, still on the record,

"2 M. Spencer, is that still going to be reported in

3 December of 2000; or has that changed? i

4 MR. SPENCER:  Your Honor, I don't believe

5 there have been any recent changes in the schedule; and
6 I don't have a copy of the schedule in front of me.

7 But December, 2000 does socund correct.

g8 THE COURT: Okay. Well, anything further,
9 Mr. Bedke? Or Mr. Bedke?

10 JARED BEDKE: Not at this time, Your Honor.
11  THE COURT: Thank you. Shall we go right
12 to the Poultons motion, or do you want to — does the
13 United States prefer to speak to this motion, or bandle
14 them together? How do you prefer?

15 MR. BROWN: Your Honor, the motions are so
16 similar; and my arguments are the same. There's no

17 reason to respond to their arguments as of yet. Let's
18 goon to the Poulton.

t9  THE COURT: Okay. Let's see, Mr. Michael
20 Poulton, do you want to speak first, or Gary Poulton?
21 M. POULTON: QOkay. I'm Michael Poulion,
22 Gary's son. And he was one of the original claimants
73 in 1989 when we supposedly thought we had filed for the
24 water, for these water rights. And then the, you know,

25 the IDWR, they took us through the process and
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1 suggested that when the rules were changed on how to
2 file the water right claims the United States filed

3 under de minimis, whereas in the earlier rules you were
4 required to file by stream reaches, I think, or by —

5 it turned out to be larger kmounts of water.

6 M. POULTON: Yeah, correct. ;
7  THE COURT: Are you satisfied that you're

8 really filing for the same water rights? It's just

9 that how they were filed was the problem?
10 M.POULTON: Well, 1 don't think we — yeah,
1t yesh. That's what I'm saying, yeah.
12 THE COURT: So, in other words, you weren't
13 playing by the same rules as the United States?

14 M. POULTON: Welt, no, I'm not saying it
15 wasn't the same rules. I'm just saying we weren't

16 notified of the rules. They changed the rules from the
17 1989 when we thought we were, you know, we were ahead
18 of them on this, on this water, on claiming this

19 water. And then they changed the rules on us. And we
20 were not notified of that by any means,
21 THE COURT: Are any of the claims that you
22 and your father have filed on, are they the same 196
23 that the Bedkes just spoke of?

24 M. POULTON: Well, they'll be s ot of the

25 same ones. We don't have a full 196; but there's a lot
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everything else; said that we were, you know, right up
in line; and then they come and they changed the rules
on us. And then, see, we don't even make the
director's report or anything else.

And so, like I say, I think if anybody's at fault
for us not making the director's report, it's the
IDWR. It is my personal opinion on it. We weren't
notified. We didn't know.

9 And the Forest Service and BLM, we asked their
10 employees, because they were all out there horseback
11 and flying around, asked them what they were doing, if
12 they were filing for water rights or what they were
13 doing. And they said, they assured us: Oh, no, that's
14 all been taken care of; you know, you guys beat us to
15 the punch and everything else. And come to find out,
16 they filed on them; and we didn't even get a chance to
17 object to them.

18 So I don't say that we're ignorant or anything,

19 I'm just saying I don't think we got even invited to

20 the game by any means by the Forest Service, BLM or the
21 idaho Department of Water Resources.

22 And that's about all I have to say about that, ]

23 mean I can't quote laws and everything else; but I'm

24 just saying we flat got screwed on the deal.

25 THE COURT: Well, Mr. Poulton, Mr. Bedke
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of the same ones that they have. Because they have a
different — they have two allotmeats, and we just have =
one. So we just have the one, the claims that are on
the allotment that we run cattle with them on.

THE COURT: But in the Bedke's original
motion, they stated they had — they wanted to file
late objections to 163 ¢laims. And I think that's been
amended to 196 now,

You in your original motion said you wanted to
10 file late objections to 157. And those are the same
11 ones that were filed on by the Bedkes. '
12 M. POULTON: Correct.
13  THE COURT: Does your number still stay the
14 same or - is there a way we can nail these numbers
15 down, which ones they are? - '
16 M. POULTON: I, not without getting my list
17 out. There's no way — we'd have to go through it and,
18 you know, see which ones go on which allotment,
19  THE COURT: Okay. Is.there any way that
20 you'd be able to do that in & reasonable time - 10
21 identify the specific ones that you want to file late
22 objections to?
23 M. POULTON: Yeah. I could probably do that
24 in a reasonable time. I'm talking like a day, or two
25 or three days, a week. 10 days. 10 dayswouldbea
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|20 THE COURT:

1 lot better. I mean —

2  THE COURT: I know this may sound

3 nitpicking, but when & court enters an order usually

4 you say you cnter the order in these following

5 subcases, and you specifically name subcases. You

6 can't just say, well, 157. You have to be pretty

7 specific,

8  I'mnot asking that you have to do that now. But

9 T was just hoping you might be able to do that in a
10 reasonable time,

11 JARED BEDKE: I believe this would be the
12 list that he objected to. Excuse me, Your Honor. This
13 is Jared Bedke.
14 ] believe I have a copy of the list that Michael
15 and Mike - or Gary R. Poulton objected to. And it
16 would be for the 163 claims that dad and I objected to
17 originally that wss aemended to 196,

t8  MR. BRAMER: Your Honor? Your Honor, may I
19 make a point of clarificetion?
Go ahead, Mr. Bramer. You can
21 speak at the microphone there, if you like, if you'll-
22 just pull it towards you.
23 MR. BRAMER: I'm going to get some numbers
24 out of that table. I'm sorry. -

25 I think for the purpose of making sure the
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1 came into that hearing, and for some reason the court
2 joined the State of Idaho's objections in basin 45 into
3 the sime proceedings as Mr. Bedke's objections to the
4 Forest Service and the BLM. At the end, during that
5 hearing one of the first things that came out is 97 of
6 the claim numbers on attachment A to the court's
7 number — or court order represented objections by the
8 State of Idaho to the BLM that were irrelevant to the
9 proceedings involving the Bedkes, the Poultons, the
10 other parties to the proceeding that day.
1 Okay. So those, I don't believe — apd Mr. Bedke
12 and Mr. Pouiton can correct me here. I don't believe
13 they're intending to object to water sources off of the
14 ailotment where they don't have cattle. If that is
15 their intention, that's the statement on the record;
16 and I want to make sure that people understand that
17 list was taken from the court and is far broader than
18 just the allotment they're using their cattle on.
1$  THE COURT: Okay. Iappreciate it,
20 Mr. Bramer.
2 Mr. Poulton, do you agree with that — that we
22 need to work on these lists a little bit better here so
23 we can define which are the claims on your allotments
24 that you use cnly?
25  And]don't mean to — that may sound like a

Page ¢
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parties are all operating from the same playing table
here, the Exhibit A that was utilized at the April 7th
hearing that I believe the Poultons and the Bedkes =
attached to their motions for late objection was the
same Exhibit A that was attached to this court's order
setting that hearing.
And if this court recalls, during the course of
that hearing we determined that about 97 of those case
numbers were State of Idaho objections to BLM. Those
were separate and distinct from the objections
M1, Bedke had filed, of which there were 48 to
Forest Service and 12 to BLM. The State of Idaho in
basin 45 filed an objection to every BLM water right.
I don't believe that it is the intent of these
claimants to object to every BLM water right in
basin 45. Rather, I believe it is their intent to
object to those water rights that overlap with the
allotments where they have their cattle.
So the list that we're talking about, the 196,
the 157, are numbers that I think we need to reevaluate
if their intent is to claim water on the allotments
22 where they're using cattle, _
23 THE COURT: So the other ones, you said the
24 State ones, so those are actually on state land.
25  MR. BRAMER: Mo. It was the State of Idaho -
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11t THE COURT:

1 trick question. I'm not trying to trick you here. I'm
2 just trying to nail these numbers down.
3 M. POULTON: Yeah. Yes. I think we ought
4 to do that, yeah, :
5 THE COURT: How long do you think it will
6 take for you to come up with a firm list of the water
7 rights that are on your aliotments only. When I say
8 "yours," I mean the allotments that you and your
9 father have with Forest Service or BLM.
10 M. POULTON: I don't know. 10 days?
_ Okay. Do you have anything
12 further, Mr. Poulton?
13 M. POULTON:
14 think,
15  THE COURT:
16 anything here?
17 G. POULTON: I'm Gary R. Poulton. And 1
18 think all of my objections have pretty well been
19 discussed, so I won't take any more time of the
20 court's. Thank you.
21  THE COURT: Mzr. Poulton, if you're a
22 lawyer, you wouldn't make much money talking like
23 that. You need to straighten this out a little bit
24 more.
25  G. POULTON:

Not at this time, I don't

Does your father want to say

V've been down that road
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1 before.

2 THE COURT:  1appreciate your brevity.

3 Well, let's back up just for a minute to Mr. Bedke.

4 Do you agree that we need to refine your list as

5 well to exclude non-allotment clmm numbers?

6 JARED BEDKE: In poring over these,

= Your Honor — Jared Bedke again. In poring over these
8 106 numbers, I fourd that most of them were opes that I
9 did want to object to. I can't say all of them.

10 Because what I did is | compared the master list to the
11 ones that ] wanted to object to, rather than the ones |

12 wanted to object to to the master list. 1 can do that

13 quickly and get back to you on those, 1 suppose.

‘j14 THE COURT: Well, if you or Mr. Poulton

15 both could do the same thing to refine your lists,

16 because there's no sense either you or the

17 United States or anyone else arguing about these if we
18 don't have to. In other words, if the water right is

19 off of the allotments that you have with the

20 Forest Service or the BLM, there's no sense arguing

21 about it, 1 don't think.
22 Mr. Bedke.

2 BRUCE BEDKE: Your Honor, this is Bruce Bedke
24 here now. We have entered into a joint grazing '

25 agreement with the BLM and the Forest. Now, [ don't
Page 95

1 Now, alot of my claims here, Jared and my claims
2 here, are indeed in a different allotment; and perhaps
3 we can sort that out at a Iater date. We can at jeast
4 define what Poultons and I use as opposed to what 1 use
5 with someone else, for example.
6 THE COURT: Well, Mr. Bedke, my
7 understanding was that you're filing & late objection
"8 to Forest Service-BLM claims because you are claiming
9 that same water right.
10 BRUCE BEDKE:  That's nght.
11 THE COURT: But now you're saying you may
12 claim water rights beyond your allotments in someope
13 else's allotments?
14 BRUCE BEDKE: No, no, I'm not claiming that
15 atall. But [ am claiming BLM rights and Forest rights
16 that were filed in my adjudicated allotments, yes.
17 JARED BEDKE: Just what you said, Your Honor,
18 yes.
19 THE COURT: Okay. ‘Anything further from
20 the Poultons or the Bedkes? Nothing farther.
21 Mr. Brown.
22 MARTI BEDKE:  May I say something? 1am
23 Marti Bedke with the Bruce and Jared Bedke. I think a
24 point of clarification here.
25  Bruce, Jared and | are the only ones here that
- " Page97

know how I can explain this other than to just get
started on it, I guess.

I have what's called a private allotment that I
have interjected into the grazing system. Now, it's my
understanding here that if I don't file on a water
right, for example, that's on the Poulton allotment in
another area that if somebody objected to my cattle
watering at that facility, there is a possibility that
1 could be denied that water for those cattle when they
10 were in another area. So that was one of the reasons
11 why we filed on all of the water so that I could at
12 least insure myself or secure some semblance of a water
13 right.

14 Now, the State of Idaho in their statutes have

15 assured me that I do have certain in-stream water uses
16 here. And it also states that it's not necessary for

17 me to file a claim. I may do so if I wish to, but it's
18 not necessary. But in order for security to go forward
19 on this, we were advised that we should make these
20 claims.

And that's one of the reasons why some of these
claims would overlap maybe with Poultons or would
overlap with some of the other units, for example.

4 Because we're claiming this water under 2 joint grazing

AL agroament
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1 are involved in two different grazing atlotments. We

5 are in on the west side of Goose Creek which is BLM and’
3 Forest. And that allotment is used in conjunction with

4 each other. . '

5 We also have BLM filings in basin 45 which is of

6 a BLM allotment that we run with other permittees in.

7 We have filed on all those in-stream water rights.

8 So our filings will extend to many more than what

9 we are here with Gary and Mike Poulton, Scott Bedke snd
10 Carl Bedke. Because we also run in the aljotment in

11 basin 45 which is only BLM; and the other permittees

12 are Matthews Brothers, R. O. Jones and Donald Bedke. 1
13 felt like this was a point of clarification that needed

14 to be said at this time.

15  THE COURT: Well, Miss Bedke, where you

16 share the allotment with others, are your pames

17 appearing on the document as an aliottees? Permittees,

18 I should say. .

19  MARTIBEDKE: We are all individual

20 permittees that run cattle in the grazing allotment.

21 THE COURT: So that the allotment has

22 multiple permittees and you have a right to be there,

23 in other words.

24 MARTI BEDKE: Yes, yes. S0 we are in two

25 different sllotments with two different groups of
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1 permittees. . One, we run with these folks on the west
2 side of Goose Creck. The other allotment is with
3 different folks who are not here today on the east side

4 of Goose Creek.
5 THE COURT:
6 bringing up that —
7  MARTIBEDKE:  So does that help you?
8 THE COURT: Yes. What [ wanted to make
9 sure was that you weren't claiming water rights on
10 allotments that you don't have a right to be there.
11 MARTIBEDKE: [ understood that. That's why
12 T wanted to make the point of clarification.
13 THE COURT: I appreciate it. Thank you.
14  MARTI BEDKE:  Okay. Thank you.
15 THE COURT: Now, Mr. Brown, do you want to
16 speak for the United States' position or ~
17 MR. BROWN: Just briefly, Your Honor.
18 First of all, I don't find any evidence that
19 Jared Bedke or Michael Poulton are claimants in the
20 SRBA. Iwas informed by IDWR that they couldn't find
21 any record of them being claimants. And it's my
22 understanding that they need to be claimants in order
23 to file objections.
24 THE COURT:
25 Jared Bedke —~

Okay. The resson I was

You're saying that was
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1 Soldon't see any equitable tolling of that

2 statute of limitation. So nine months and four days

3 later they come in and file a motion for leave from

4 this court to file & late objection. It's simply not

5 proper. It's time barred. And it should be denied on

6 that basis,

7 Second, I think there's only one way now that &

8 potential objector could file'a motion for leave to

9 file a late objection. And that's under IRCP 60(b).
10 Ibelieve Judge Hurlbutt back in 1995 said that
11 this court established IRCP 55(c) and 60(b} as the test
12 in determining whether to allow a party to file lite
13 objections or responses who had not done so by
14 August 18th, 1995. And then he goes on to say that
15 IRCP 55(c) and 60(b) does not govemn late cbjections or
16 responses filed after August 18th, 1995,
17 IRCP 55(c) concerns default judgments. Here, the
18 parties have defaulted to nothing. This is an in rem
19 proceeding. It's a recommendation by &n administrative
20 organization of the State of Idaho. '
2 By filing an objection, what one does is file &
22 petition for judicial review of a decision by an
23 administrative agency. If they don't file that within
24 a certain period of time, it's time barred. So that is
25 the initiation of & case or controversy when someone
Page I(

MR. BROWN; And Michae} Poulton.

THE COURT: Just those two?

MR. BROWN: Yes. ] understand that
Bruce Bedke and Gary Russell Poulton are claimants in
the SRBA. Therefore they can file objections.

Second, I think all of the late objections are
time barred, Your Honor. I believe that there's a
statute of limitation contained in the statute.

The statute itself says that any claimant who
desires to object to a water right shall file an
objection with the district court within the time
specified and notice of filing of the director's
report. "Shall file” means exactly that. It doesn't
say may file. It doesn't say — it doesn't give any
discretion for the court to consider a late filing
unless there's a timely motion for enlargement of
time, i

Or a potential objector could show equitable
tolling. That means they didn't get notice.

But here it's clear that both of the claimants
who have filed late objections — both of the proper
claimants who have filed motions to file Jate
objections did get notice that there was a publication
24 of a director's report. And they also knew where to go
25 to look at the director's report.
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1 files an objection.

2 There's only one way to get relief from that

3 proceeding, and that is through IRCP 60(b). IRCP 60(b)
4 says you have to file a motion for relief from the

5 proceeding not more than six months after the Jjudgment,

6 order or proceeding was entered or taken.

7 Well, on Janvary 3rd six months expired. On

8 April 7th motions to file late objections were filed.

9 They're untimely, and the motion should be denied. And
10 that requirement is mandatory.

11 And if you'll look at GORDON v. GORDON at

12 118 Idaho 804, you'll see that the Idaho Supreme Court
13 says that that's mandatory. If you don't file your

14 motion in a timely manner, no relief. So on that basis
15 alone, all of the motions to file late objections in

16 this proceeding have to be denied.

17 Third, if this couirt decides to allow the parties

18 to file a late motion, then it has to be considered

19 under the criteria set forth in rule 60(b ). In other
20 words, the movants have to allege facts in their motion
21 that show a meritorious position that goes beyond the
22 mere notice requirements that would have been

23 sufficient if it were pleaded in a timely manner.

24 That's lacking in their objections. It's lacking

25 in their motions.
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1 Second, they have to provide a sufficient reason

2 for this court to allow a late filing of objections.

3 What are those sufficient reasons? Mistake,

4 inadvertence, surprise, or excusable neglect.

5 They haven't pleaded nor have they proved any of
6 thai, Nor can they prove it. We haven't seen any

7 affidavits showing any excusable neglect, inadvertence
8 or anything else. All I've heard today is hesrsay; and
9 the court is not allowed to consider hearsay as

10 evidence.

11 Merely seeking relief from the time constraints

12 that are contained in the statutes and rules of civil

13 procedure does not constitute excusable neglect. Nor
14 is discovery of new legal issues, nor is a mistake of
15 law a sufficient ground. So they have no reason for
16 this court to grant them the relief they request. So

17 on that basis, the motion should be denied.

18 Last, Bruce Bedke filed motions to file late

19 objections on three cases that have already gone to

20 paitial decree. So if the court considers the motions
21 for all of the other subcases, on a partial decree you
22 bhave to go to 60(b).

23 And as [ previously said, there's no grounds to

24 set aside a partial decree. And that argument is

25 contained in my memorandum in opposition.
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1 read that director's report which is contained as

2 Exhibit 1 to our filing which provides under

3 instruction for taking a water right claim to court,
what do I — and I quote, "What do I do if I disagree
with a recommendation or a federal water right claim?
If you disagree with any element of the recommendation
for your water right or anyone else's water right and
want to be heard in court, file an objection with the
SRBA court. Your objection must be received by the
10 SRBA court on or before July 3rd, 1998."

11 We do not have anyone suggesting they did not

12 receive this information. We do not have anyone

13 suggesting why they failed to comply. with this

14 procedure. We do not in any of the pleadings here have
15 any reason stated why objections were not filed.

16  If you look at Mr. Poulton's motion for late

17 objection, and I quote, and this is the language

18 supporting their motion for a late objection, "We,

19 Michael A. Poulton, Gary R. Poulton, are filing the

20 motion to the SRBA to file late objections in the

21 above-listed subcases.” Signed. There is no reason

22 given for their failure to comply with notice which no
23 one is contending they did not receive.

24  Mr. Bedke says our claims aren't reported s0
25 we're on an unfair playing field; the federal

LIRS - SR N
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Further, he made objections for four claims where
1 believe they were BLM, the BLM objections. And there
were already Standard Forms 5 filed with this court
resolving those objections. At that point the
proceeding was at an end.

So should the court allow the proceeding to take
a back step so someone else can make an objection to &
case that's aiready been resolved? The answer, of

9 course, is no, not unless they bring a proper motion

10 under rule 60(b). It's untimely, and there aren't
11 sufficient grounds to do that.
12 Unless the court has any questions, I don't think
13 I have anything further.
14  THE COURT: Mr. Bramer.
15  MR. BRAMER: Thank you, Your Honor.
16 Your Honor, I just will keep my remarks brief. Most
17 people are wondering if an attorney can undertake such
18 an activity.
19 Your Honor, let's talk about what we have before
20 us and what we don't have before us. We do not bave an
21 allegation that the persons filing the late objection
22 did not receive a copy — or the notice of the
23 director's report that was sent out on March 2nd,
24 1998,
25  We do not have an allegation that they failed to
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government shouldn't go forward with this; distinguish_
between filing a claim to a water right and filing an
objection to a water right.

This notice makes it very clear. If you don’t
agree with someone else receiving a water right, you
are supposed to object. Yet we have no reasons given
for that failure to comply. Combine that with the fact
that one of these claimants, Mr. Bedke, undertook
diligently to figure out why his ciaims weren't
reporting; and when he determined they weren't
reported, he in fact filed an objection on July 17th,
1998,

THE COURT: Was that Jared Bedke?

MR. BRAMER: That was Scott Bedke. He knew
15 his claims weren't going to be reported out. He filed
16 an ohjection. He filed a motion for a late objection
17 which was granted. Even then no one else took any
18 steps to file objections. ‘
19 Your Honor may realize the United States in six
20 years of this litigation has opposed few, if any,
21 motions for late claims or objections. The problem we
22 have here, Your Honor, is a total lack of any factual
231 foundation that would give this court the grounds to
24 grant these objections. It simply isn't there,
25  If you were to grant these objections,
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I cssentially what you're saying is Just come in and file
2 them; we don't have to give You any information. And
3 we have serious concerns that should this court do that
4 we're going to be in & situation where we're going to
5 see lots of people sitting back and waiting and
6 saying: I'll jump in if and when the time is
7 appropriate, if and whea people get money for a lawyer,
8 if and when we get organized to fight these battles,
9  Not ~no, I think Jared Bedke said he was not
10 notified of the rules being changed, The rules he's
11 referring to is how you claim a de minimis stock water
12 right. Whether it's a 40-acre parcel] or a 20-acre
13 parcel, it does not change. The rules on filing an
14 objection has never changed. They have been the same.
15 They have been in these notice of director's reports
16 that go out to everybody. Again, there's no allegation
18 Ithink it's important, Your Honor, that people,
19 if they miss court deadlines, need to come into the
20 court and explain why they failed to comply with those
21 court deadlines, and in this particular case why they
22 failed to file objections. Again, as Mr. Brown has
23 emphasized, excusable neglect, failure to get notice,
24 we didn't receive the director's report notice, 1
25 didn't know that because I didn't see that language
Page 107

{15 MR. BRAMER:

1 form. It would have been immensely easier. The
2 department told us that was unacceptable. I'm assuming
3 their confusion relates to that particular issue.
#  But that does not go to objections. Objections
5 are separate and distinct from claims. That js why
6 thmisasepmtestatemmtinhere. why there are
7 scpanate instructions, why there is in fact a separate
8 procedure. ‘ '
9  THE COURT: So the rules for filing an
10 objection have not changed.
11 MR. BRAMER: To my knowledge, “Your Hoaor,
12 they have been the same since the adjudication.
13 commenced.
i4  THE COURT: Okay. Anything further?
Nothing further, Your Honor.
16  THE COURT: Oksy. Mr. — oh, Mr. Semanko,
17 you had something to say here?

18 MR. SEMANKO: I'dlike to —
19  THE COURT: As a party?
20 MR. SEMANKO: I'd like to respond on behalf

21 of Scott Bedke who is a party to these subcases.

22 Scott Bedke did not receive a copy of the

23 memorandum in opposition and therefore had no

24 opportunity to file 2 memorandum in reply to the

25 opposition, which the rules clearly contemplate under

Page I(

1 because I never got that notice.
2 We're not hearing any of that. We simply have
3 nothing to base these claims of a late objection on.
4 That's what the record shows, Your Honor.
5 We have real concerns that this court needs to
6 have standards to allow people to understand when and
7 how they file these. As Mr. Semanko has agreed
8 earlier, he doesn't intend to file iate claims without
9 a basis for showing them, without good cause.
10 We have none of that here. We simply have
11 pothing in the record, so to speak, to support these
12 objections.
13 Your Honor, I have nothing further.
14 THE COURT: Mr. Bramer, you said the rules
15 for filing claims have changed?
16 MR. BRAMER; No, the rules —~ IDWR's
17 interpretation of how you filed claims seemed to have
18 varied between 1987 and 1993 and up until 1996 actually
19 where there were differences in how they wanted people
20 to report claims.
21 I think part of the problem with these claimants
22 is they thought they could put all their claims on one
23 claim form and that would be sufficient. The
24 Forest Service in fact, when we filed in 1993, would
25 bave loved to have put all of those claims on one claim
Page 108

! rule 6(f). Idon't know that this opposition-was even
2 timely filed as a matter of fact. And if it wasn't, I

3 certzinly would move to have it stricken.

4  Butin responding to it, which Scort certainly

5 would have if he had time to respond to it in a proper
6 manner, 42-1412(1) is not Jurisdictional, that is, for
7 filing objections., Administrative Order 1 clearly

8 contemplates that late objections can be filed. I

9 believe it's rule 14 — I'm sorry, rule 12 deals with
10 late objections. Let me make sure I've got the right
11 rule, Your Honor, Too many letters and not enough
12 numbers.

13 It's rule 10, procedure for water nights where an
14 objection has been filed. And if you flip to page 17,
15 (j}, when a motion to file late objection is filed to a
16 previously unobjected to recommendation or abstract.
17 So it clearly contemplates in AO] that there's a

18 process to deal with late objections. The argument
19 that you can't even file a late objection simply can't
20 be given much credence.,

2! THE COURT: What page were you quoting
22 from, Mr. Semanko? From AOQ1, rule 10, page —

23 MR. SEMANKO: Page 17, rule 10(j), I believe,
24 amended 10-16-97, Administrative Order 1, which I
25 believe was the last amendment,
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1 - THE COURT: Okay. Thank you.

»  MR.SEMANKO:  That's juston the first

3 point. :

4  The second point, | have not heard before reading
5 this response, this opposition that you had to file

6 your motion to file late objection within six months of
7 the closing period for filing objections to &

8 director's report. In other words, & director's report
9 is akin to a partial decree; and therefore your relief

10 is under rule 60(b), strictly the six-month period

11 applies; and you can't file any late objections even if
12 it hasn't been decreed yet because six months have run
13 since the end of the objection period. That's, that's
14 what I take this argument to be.

15  This is pot the Administrative Procedures Act.

16 This is the adjudication. And the statutes are

17 different. We have an APA in title 67; and the

18 adjudication is not included in that.

19 This is not a case where we had an opportunity to
20 have a hearing in front of the department and present
21 evidence, and that is on judicial review to the court.
29 That is not the proceeding that we're in. So to say

23 that this is a judicial review of an administrative

24 decision, I think, is not accurate. This is not an

25 Administrative Procedures Act appeal on judicial review

Page 111

1 maybe they knew that, but they didn't know they had
been recommended by the department. Becavse their
claims for the same water were not recommended.
How in the world did they know, should they bave
known that the United States' claims had been
recommended? It doesn't say that in the notice. And
I'm pot challenging the adequacy of the notice. What
I'm saying is there are going to be occurrences,
because of the bifurcation, where the notice is not
adequate. And this is one of those cases.
11 My water right is not in there. Another water
12 right just like mine for the same source shouldn't be .
13 in there either. And if it is in there, nobody told me
14 it was. When they did tell me, when I did find out, I
15 filed an objection in a timely manner. So that's what
16 these folks have done. .
17  To say that they're not entitled to relief under
18 the rules if you do apply the good-cause standard, the
19 United States may not like the meritorious defense
20 that's been alleged in the objections that are attached
21 to the motions. But there certainly are stafutes,
29 there are theories that have realization in the law
23 that are recognized by this court. And to say that
24 those aren't meritorious defenses simply because
25 they're in shorthand and refer to statutes — 0o
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under title 67 of 1daho Code.
THE COURT: Are you suggesting that
rule 60(a) applies?
MR. SEMANKO:

1

2

3

4 No, Your Henor.
5 ‘THE COURT:

6

7

8

9

As opposed to rule 60(b)? " Or
what does apply here?
MR. SEMANKO:  Your Honor, the standard that
applies is good cause. And until the time that there's
2 partial decree issued — and there are other
10 equitable and legal deadlines, I think. You can't
11 file, I don't think, a late objection after & trial has
12 occurred. That's something that you can't do. You
{3 can't even move to intervene after a trial has already
14 occurred. So there are some limitations.
15 But certainly where the case has not been decreed
16 yet, there's been no trial held, these people have
17 filed their objections in as timely a manner as they
18 possibly could. To say that these folks have laid back
19 and said, well, I don't know if I need to object to the
20 United States or not, I'll wait until | get an
21 attorney, or — they didn't know. They did not know.
25 And I don't know which courtroom Mr. Bramer was
23 in today. I heard lots of reasons from these folks as
24 to why they didn't object. They didn't know that the
25 United States had — not only that they had filed,

beneficial use, disallowsl of a claim by the
department. Idon't ever see anything more thanmo ©
beneficial use found, no lawful appropriation found.
Why isn't that a sufficient meritorious defense for a
claimant or an objector to aflege in an objection?

No beneficial use by the United States. 1 made
the beneficial use. That certainly should be a
meritorious defense. .

The issue about whether or not they've got good
cause under rule 60(b) also involves an inquiry into
whether there was a mistake, inadvertence, surprise,
excusable neglect, there's some other ones in the
13 statute that the response by the United States fails to
14 mention like newly discovered evidence,
1S misrepresentation or other misconduct of an adverse
16 party.

17 And I'm not saying that what the department has
18 done with bifurcation arises to the level of

19 misrepresentation; but these folks certainly were going
20 down the wrong track — these objectors, I-mean — in
21 thinking that these would all be considered together,
22 they'd all be recommended together, they'd all be

73 resolved together; and then they find out later that

24 that's not this case; that the United States’ claims

25 have gone off on their own track; and these claims are
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1 to be reported later. It's simply not equitable; it's

| 2 not fair to not let these folks come in.
| 3 You know, it was sad enough when I got here today

4 knowing that the United States had filed claims wanting
5 the water that should be decreed to the private

6 claimants; but that's a debatable proposition that the

7 court needs to resolve, whether the water right should

8 be decreed to the United States or to the private

9 claimant in 2 truly contested claim. But what I did

10 not know fully until a little while ago was that the

11 United States, the full brunt of the United States in a

12 one-inch brief would be offered up in opposition to the
13 private claimants even having the opportunity to make
14 the argument to the court that these rights should not

15 be decreed to the United States. They should be -

16 decreed instead to the private claimants, 7

17 And it is, to me, it's a sad thing that they're

18 here arguing with such clamor and such vigor that these
18 folks shouldn't be able to get in. They have filed the
20 motions. They have stated the reasons why to this

21 court; and they certainly, in our estimation, should be
22 aliowed to be brought in.

23 One more thing I'd like to mention. There's

24 reference in this brief to the SMITH SPRINGS decision
25 where certain irrigation districts and canal companies
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1 respond for my client.
2 THE COURT: I thought you were going to say
3 you agree with my reasoning in SMITH SPRINGS.
4 MR. SEMANKO:  Well, I'll let you know after
5 the Supreme Court decides,
[ THE COURT: Well, Mr. Semanko, one
7 question. Did you say that your client at least, and
8 probably the otker objectors, didn't know the U.8.'s
9 water right claims had been recommended?
10 MR. SEMANKO: I thought that's what these
11 folks bad said today, is that they didn't know at the
12 time of the director's report was filed, st the time *
13 the director’s report was filed they didn't know that
14 they bad been recommended, not that they hadn't been
15 claimed. IfI said that, I misspoke. They knew they
16 had been claimed. They didn't know they had been
17 recommended.
18  THE COURT: Are you saying you didn't know
19 that the claims as recommended were the same as your
20 client's claims?
21 MR. SEMANKO:  Thast's not what I'm saying,
22 Your Honor. I'm talking sbout excusable neglect, about
23 inadvertence. =
24  They get the notice in the mail. It says this
25 basin has been filed. And they say: Well, I got my
Page 11

were not aliowed to file late objections — or I should
say late responses. That was with regard to one of the .
test basins. There was a statutory window that was
opened up which Judge Hurlbutt said governed whether
you could come in late or not.

" ~We missed that. I was the attorney in that, We
missed that deadline. The court said we couldn't get
in, and that rule 55(c) and 60(b) don't apply to late
objections. He was referring to, and I'm sure
Your Honor was referring to because he wrote the
initial decision, to those test basins and to that
statutory window that was opened in those cases.

To say that no late objections or responses can
be filed in the adjudication regardless of whether good
cause can be demonstrated, I don't think that's how far
the court was trying to reach in that SMITH SPRINGS
decision. So that's certainly buried in this brief;
and I wanted to at least put it in the right context —
that it was in a test basin, and it was after the
statutory window was opened up to allow people to file
late objections and responses. And people that didn't
take advantage of that, the court said we're not going
to let you in.- This has been going on too long in the
test basins. o
25 I appreciate your indulgence in letting me
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1 domestic for my house, my ranch; where is the rest of
2 the claims I filed. They go down to the department and
3 the department tells them don't worry about it; yours
4 are going to be reported later.
5  They don't have any idea what happened with the
6 United States claims. They assumed, because they're
7 the same water rights that are being claimed — as
8 Mr. Bramer says, it's the same water; two different
9 people are filing on it — that they were zll going to

10 be reported at the same time. Then they find out later
11 that it was only theirs that got left behind on the

12 same water. The United States' ones went forward. And

13 whether anybody wants to believe that or pot, that's

14 why these people are here late — because they found

15 out about it late.

16  THE COURT: Well, because your client's

17 water right claims weren't reported, they had

18 reasonable belief that the U. 8, claims had not been

1% reported; and therefore they're excused from filing an

20 objection?

21 MR. SEMANKO:  They were led to believe that

22 all of these were going to be considered together.

23 Logic follows that if theirs are reported, the United

24 States' will be reported, too. If theirs aren't

25 reported, the United States' weren't reported either,
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1 They worried about -~ they looked at whatever

2 they received the notice for -~ they didn't receive the
3 notice because they filed claims that the federal

4 government also filed. They received the notice

5 because of something that had nothing to do with the
6 federal claims. It was perhaps a domestic on their

7 farm or something, or on their ranch.

8  So when they don't get notice that their rights

9 have been reported, why in the world would they think
10 the United States', for the same water, had been
11 reported? Why is it reasonable to expect someone to
12 think that's true? :
13 And it's certainly excusable for them to think
14 that if theirs hadn't been reported the United States’
15 hadn't been reported either. So to say that there's no
16 argument of any of the standards in nsle 60(b) being
17 met, I think, is seying a little much. There certainly
18 is reason to find some good csuse under rule 50(b).
19 The other thing, I'm sorry, I wanted to clarify
20 and perhaps they want to respond, but I think the two
21 that hadn't been claimants are claimants in the
22 adjudication. And they'll probably want to address
23 that,
24  THE COURT: Well, thank you, Mr, Semanko.
125 Well, because Mr. Semanko kind of was out of
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! later,
2 THE COURT: So what the claimants received
3 was notice that a director's report was filed; but they
4 would then have had tp 80 down to look at the
5 director's report at the county offices, I suppose.
6 MR. BROWN: Just like everyone else in the
7 state who is & claimant in this. If the United States
8 received that same kind of notice, we would be held to
9 that same standard. We receive that same kind of
10 notice, only we request that a copy of the director's
11 report be given to the United States so that we can
12 look.
13 In fact, T don’t think this court has ever
14 granted & motion that the United States has brought for
15 leave to file Jate objections, ever, even though it was
167just three days one time and maybe five days extension
17 of time in snother case. I can't think of one time
18 that the United States was given that kind of
19 consideration.
20 And it should be an evenhanded administration of
21 the law. And if you allow these folks to file late
22 objections nine months and four days after it was due,
23 then that's not an evenhanded administration of the
24 law.

125 The notice itself contains the same language as
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1 sequence here, 1'd allow the United States to respond

2 to that, if you'd like.

3 MR. BROWN: Well, I'd love to, Your Honor.

4 First of all, I don't believe I ever said that a

5 claimant can never file a late objection. I did say

6 that he can't file a late objection unless he shows

7 equitable tolling of the statute. An equitable tolling

8 would be something like I didn't get notice.

9  Butit's clear that they did get notice. And

0 they got — they received a copy of the notice of the

1 director's report for reporting areas 7 and 10, And

2 that's Exhibit 1, page 6 of attachment 1 to the United

3 States’ memorandum in opposition.

4 And what does it say on the first page of the

5 exhibit? On page 6 it says "instructions for reviewing

5 the water rights of others.” And it tells Yyou where jt

7 is and what to do. And the United States’ water rights

| were contained in those. And the parties had ample

! opportunity to go down and have a look at the

+ director's report, look at the United States' claims, 7
and file timely objections or a motion for enlargement
of time to file objections,

There's simply no excuse for not doing that,
languishing on your rights and sitting back and
leisurely deciding to file it nine months and four days
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1 the statute does. It says your objection must be

2 received by the SRBA court on or before July the 3rd,
3 1998,

4  The statute says you shall file, That's

5 mandatory language, Your Honor. If they don't follow
6 that, then it's time barred,

7 It's the same thing as all of the cases that |

8 cited. Those cases read exactly the same as the

9 statute of limitation in the SRBA's statute. And those
10 courts heid that it was = statute of limitation. And

11 even if something was filed two days after that ran,

12 the parties were time barred. And it's a good deal

13 more Draconian than this court has been,

14  THE COURT: Mr. Bramer.

15  MR. BRAMER: Your Honor, the allegation
16 Mr. Semanko says there's numerous reasons why they
17 didn't file objections. As far as I can hear today,

18 there's one reason. They didn't understand they have
19 to. .

20 Now, I direct this court's attention to Exhibit }

21 marked as attachment 1, page 7, just above the section
22 that I read earlier, "What do I do if | agree with &

23 recommendation or a federal water right claim?" And
24 let's start with the fact that Mr. Semanko provided us
25 earlier — we knew the federal government was filing i
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1 claims, which made sense. It's their land. They're
2 permittees. They work with the Forest Service or the
3 BLM. '
4 It says in the second full paragraph on that
5 page, and I quote, if you want to review someoae else's
6 water right, you need to look at the complete
7 director's report which is available at the SRBA
8 Courthouse in Twin Falls and the locations listed on
9 the third page of this notice. It's clearly stated
10 there.
11 .And, Your Honor, I would ask the court to step
12 back. We've not been in front of the court on this
13 issue before. We have been through tens of thousands
14 of water rights, We have not had this argument
15 before. And in fact Mr. Scott Bedke read this notice,
16 went in and filed his objections, complied with the
17 procedures because he was concerned that his claims had
18 not been reported out. Yet now we have another group
18 of people coming in and saying I didn't get any
20 notice,
21 I think this is a5 much notice as you can give;
22 and this is what we've worked on for six years. It
23 tells you what to look at and if you have any
24 questions,
25  What would I suggest is reasonabie? If they were
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1 received that request, she checked and did not find any
2 listings for Messrs. Bedke and Poulton.
3 She has subsequently done additional checking and
4 found that in fact they have filed claims for domestic
5 rights, and therefore the information that the
6 department provided to Mr. Brown was erroneous.
7 Mr. Jared Bedke and Mr. Michael Poulton are in truth
& claimants to the SRBA.
9  THE COURT:

10 MR. SPENCER:

1t THE COURT: = Thank you.

12 MR.BROWN:  Your Honor, then on the record

13 I apologize for making that assertion, I was

14 misinformed, and I withdraw that portion of the brief.

15 MR. SPENCER:  And, Your Honor, I spologize

16 that we provided incomplete information to Mr. Brown.

17 THE COURT: Will the United States be

18 asking for attorney fees?

19 MR. BROWN: No, Your Honor.

20  THE COURT: Well, Mr. Poulton and

21 Mr. Bedke, normally the people who file the motion

22 argue first; and then the people who oppose it speak

23 once; and then you get a chance to respond. And we're

24 at that point now. .So you get your last chance to

25 address the court on your motions. So whoever wants to
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Anything further, Mr. Spencer?
That is all; Your Honor.
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concerned their rights hadn't been reported, they
should have went down and looked at the director's
report to make sure no one else's rights were
reported. And they should have filed an objection.

They simply didn't. They're not offering any
reason other than I think the reason we're hearing is
we don't understand this paper. ['m not quite sure
what they don't understand; but, Your Honor, I don't
think that's sufficient.

Thank you, Your Honor.

THE COURT: Thark you, Mr. Bramer.

MR. SPENCER:  Your Honor, this is
Nick Spencer. At this point I would like to clarify g
minor matter for the record.

THE COURT: Please do. Then we'll hear
back from the Poultons and the Bedkes and wrap this
up. ’

MR. SPENCER:
Your Honor.

In his opening argument Mr. Brown stated that
Mr. Jared Bedke and Mr. Michael Poulton were not

-claimants in the SRBA.

It's come to my attention that Mr. Brown likely

received that information through a request of the
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"All right. Thank you,
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department and Miss Brown. At the time that Miss Brown

Daceas 1774

| 2 BRUCE BEDKE:

i speak.
I'm going to let Jared wrap

3 this up. But I had one little — this is Bruce Bedke

4 here. Throughout Mr. Bramer's comments here he kept
5 referring to water rights. I don't know. Maybe I'm

6 kind of hard headed. But he doesn't have any water

7 rights yet, and neither do I. That's what I'm arguing

8 for here in my behalf at least.

9  Ineffect that IDWR changed their format is the

10 reason that we had to come back in and file for our

11 late objections. We've already reviewed that, I don't
12 know that I need to spend any more time on it.

13 One of the things that I want to say is that when

14 the SRBA was started here in the late Eighties it was

15 my understanding that we would get down to arguing or
16 debating on who belonged to the water or who the water
17 belonged to. I guess I'm a little bit confused here or

18 upset with the court because it seems like Mr. Bramer
18 and Mr. Brown don't have any intentions on giving me my

20 day in court; but they're arguing the chicanery of the
21 law here. And I'm bothered by that. I don't have that
22 expertise at my disposal; but my feelings still don't

23 go away.
24 And with that having said, I'll defer here to
25 Jared.
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1 THE COURT: Jared Bedke, piease.

2 JARED BEDKE:  This is Jared Bedke. As faras
3 a meritorious position, I think we very well stated

4 that in our objection as well &s our letter. The

5 objection itself says that there's a priority date

6 discrepancy. We don't feel like the Forest Service or
7 the BLM should have a priority date, you know, in the
8 early — in the Iate 1800s. I mean that's just, that's

9 just not an issue,

10  The beneficial use. They're claiming a

11 beneficial use should be theirs due to our stock.

12 We're saying no. We should get the beneficial use.

13 That's our meritorious claim. This is our water

" |14 rights, not theirs.

15 Now, the reason that we didn’t go and file a late
16 objection is when we went to the IDWR last March or
17 May, I believe it was, we were told: No, your

18 conflicting claims will be encugh to spark a conflict
19 and show up in court. You do not have to object to
20 theirs; they do not have to object to yours. A

21 conflicting claim would be enough.

22 That was my understanding that [ came away from
23 the meeting with. We did not then file our late

24 objections. As soon as we found out they were

necessary, we went to the court — or we went o the
Page 127
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1 THE COURT: Mr. Poulton.
2  M.POULTON:  Well, we're pretty much in the
3 same way that Bruce and Jared did. We all put in our

| 4 objections the same day. -

5  But] have a question. You say there's been teas
6 and thousands of decrees a]mdy settled already? Is

7 that what you said earlier, Mr. Bramer?

8  MR. BRAMER: Yes. And the Forest Service
9 has had over 3,000 partial decrees issued to it to

10 date.
11 M. POULTON:
12 objected to?

13 MR. BRAMER: I can't say off the top of my
14 head. We've resolved every objection, every-objection
15 to date, We have not received that many objections.
16 M. POULTON: Okay. Why do you think that
17 is?

12 MR. BRAMER:
19 M. POULTON:
20 have to answer —
it  MR. BRAMER: Why do you think we received
22 few objections? Because in most cases — or in al!
23 cases we sat down with the people making the objections
24 and addressed their concerns and negotiated

25 settlements, to address both their concemns and our
Page 129

Okay. How many of them were

Your Honor —
I'm just curious. You don't

IDWR. We asked for those water right numbers, and we
did file late objections to them.

Also, if you look at the printout of the SRBA
when the director's report is issued, it is not issued
on legal descriptions. It is issued on water right
numbers or persons claiming, It's listed in
alphabetical order or in water right number.

Now, just the fact that -- the water right number
itself does not tell me where they are at. So I have
to go to the IDWR and seek redress for that and say
which water filings are on these sections. I just
don't have the manpower to pore through a thousand or
1500 claims to water rights and look at each one of the
legal descriptions to see if it falls in my deal.

But when I was told I had to object, I did just
that. T went to the IDWR, Doug Jones, and said:
Mr. Jopes, please give me all the water right filings
in these sections,

And, you know, that was the first I had heard of
it in March. And we did immediately. Once I heard
this — dad and I heard about this on Thursday. And
Friday we were in the IDWR office over here in Twin.
And so that — and that is about all ] have to do.

If there are any questions, I'll be glad to
answer them. :
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concems and were able to mutually resolve those,

And that's what we had hoped to do in these cases”
prior to being here in court in front of the judge,
And, again, I would invite the parties for us to start
those discussions again because | think it would be
useful. I think we'll be engaged in more and more of
these litigations and arguments which — until we've
made a decision that we cannot agree with each other
and it's impassable, what we're going to do is engage
in this sort of legal practice.
11 M. POULTON: Well, that kinda doesn't really
12 clarify things for me. Idon't know. I guess my
13 opinion is everybody else was just like us, and they
14 didn't know any different. Forest Service went and
15 filed on it, and that was that.
16  But I don't have anything more to say. Jared and
17 Bruce pretty much covered everything that I have to
18 say. .
19  THE COURT: 1 see Mrs. Poulton's hand in
20 the back. In you would step to the podium, please.
21 K. POULTON: I'm Kathy Poulton.
22 THE COURT: What's your relationship to
23 the — ’
24 K. POULTON: I'm the wife of Mike Poulton

00 ] N B W R Re

ok
o

25 and the mother of Michael Poulton. They are two
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1 differeat people, by the way.

2 The reason that — when we went in at the last

3 court hearing, I believe that was April 7th, we went in
4 and we were going to make our late objections. And I
5 think those are the ones that these attorneys have, and
6 they sent us copies. And they were upset because we
7 did not write reasons on that particular objection.

8  We were toid at that court hearing by, I think we

‘1 9 talked to the lady who is sitting in the froat of this

10 courtroom. We also talked to another lady that was

11 there. We talked to you, Judge. And we were led to

12 believe that we did ot have to put significant reasons

13 on that objection at that time. That objection would

14 lead us to a court hearing where we could present our

15 objections at that new court date,

16  So that is why we did not put significant reasons

17 on that objection. And I specifically asked the ladies

18 that were helping me: Do I need the put more reasons

19 down here other than this statement?

20 And they said: We think this is all you need to

21 getus to a new court hearing. And that's the reason

22 there were no objections put down.

23 Now, we were trusting the court to give us the

24 proper instructions. And it appears that our trust has

25 been misled or misused or what have you. Because these
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1 before, we don't want to argue about subcases we don't
2 necd to waste time on here. So if you can get that to
3 me within 10 days, I would appreciate it
4 And sll you have to do is simply call it
5 amendment, maybe you can call it an amendment
6 attachment to your motion to better define - whatever
7 you want to call it, but just s0 you get it to me.
8 Make sure you send a copy of that to all of the other
9 parties including Mr. Semanko, and make sure you send &
10 copy of that to the attorneys for the United States,
11 and then finally a copy to Mr. Spencer for IDWR.
12 JARED BEDKE:  May I get Mr. Spencer's -
13 address? Or is it on the back of the objection forms?
14 Wouid it go to the same ~
15  THE COURT: Yes, it should be the same,
16 IDWR address,
17 MR. SEMANKO:  Your Honor, can I ask? If you
18 think it's necessary, 1 certainly would like to have an
19 opportunity, and again only if you think it's '
20 necessary, to respond to the conflicting-not
21 conflicting report, the BLM and the Forest Service
22 report to the extent we think maybe we did claim for
23 something that she didn’t, that Roxanne thinks we
24 dida't claim for.
25  Is that helpful to you if not now, maybe later
Page 1°

1 two attorneys over here sat here and turned it back in.
2 our face.

3 So I just wanted to clarify that for the court.
4  THE COURT: Okay. Thank you. Anything
5 further from the Poultons or the Bedkes?
6 (NO RESPONSE)

7  THE COURT:  WhatI'll do is take the matter
8 under advisement and issue a ruling in due course.

9  Butin the meantime what I'd like to do —

10 Mr. Semanko, you mentioned that you just saw the United
11 States' memo -~ ['d like to give you an additional

12 10 days to file any written memo that you or - and the

13 same thing goes for the Bedkes and the Poultons, too.

14 If you want to submit anything in writing in response

15 to that, I suppose I can leave that open. But mainly

16 because you didn't get a copy of that, Mr. Semanko,

17 I'll leave that open for 10 days.

18 I'd also like to leave an additional 10 days for

19 the parties to better define their water right numbers,

20 the specific list of numbers that you want to file

21 these objections to. I know the first list was kind of

22 a rough out-of-the-gate reaction. But there mj ght be

23 some you can eliminate from that; and it will make your
24 cases and the United States' position a little clearer

25 if we can better defined that. Because as I mentioned
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1 depending on the ruling of the first motion? Because ]
2 think from talking during the break and things that a
3 lot of what we were talking about before may not
4 necessarily be a late claim or even an amended claim,
5 but we just disagree on whether it's conflicting or
6 not. And so -- because of the difference on legal
7 descriptions and things like that, So if at some point
8 it's helpful for us to give our response to that list
9 or a view on that list, you know, we'd certainly like
10 to have an opportunity to do that.
11 THE COURT: And that would be the, in
12 effect, response to Miss Brown's partial summary of
13 claims?
14  MR. SEMANKO:  For the Forest Service and the
15 BLM. If you think that's helpful. And it doesn't
16 necessarily need to be now. If because of your ruling
17 that would make sense to have that, ['m saying. 1
18 don't want to waste resources I don't need to. But if
19 that's helpful at some point, I think it needs to
20 be — the attachments need to be clarified. Those
21 lists probably will need a clarification, too.
22 THE COURT: If you can, I'd certainly

23 appreciate that.
24  MR. BRAMER: Your Honor, we'd be willing to
25 work jointly with Mr. Semanko on that process. Because
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1 1 think in some sidebar conversations with

2 Mr. Scott Bedke there was some issues he raised that he
3 had some problems with; and we found at least one thing
4 that we had some problems with. And I think jointly

5 working on that, we can try to get [IDWR a list, try to

6 reach sgreement with them on exactly where their claims
7 are. To the extent we can, that will at least narrow

2 the focus of the court and it knows what they're

9 dealing with.

10  THE COURT: Certainly. [ appreciate that

11 offer. Anything you can do to help me get a better

12 record to Judge Wood both to be fair to Judge Wood and
13 to give him something to start with, but also to be

14 fair to yourselves and to the United States. Because

15 the last thing you want me to do is babble on about the
16 wrong subcases or to miss the issues altogether. I'm

17 going to need a little help getting a decision out on

18 thisone; so anything you can do to help, 1'd certzinly

19 appreciate it. The better record you give me, the

20 better decision I'll get and the better recommendation

21 I'il give to Judge Wood.

22 Well, counsel, is there anything further we need

23 to consider? And when I say "counsel,” I mean this

24 Bedkes and the Poultons too.

25  JARED BEDKE:  Just one more thing. When --
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1 have this split water right reporting where you have a
2 smaller water right reported separately from an
3 irrigation and other water rights. Well, those
4 arguments have already been made; and the decision was
5 made. Now we're just trying to live with it. _
6  But the important thing that Judge Hurlbutt and
7 Judge Wood at this time are always saying to us is
8 we've got to do the right thing; we've got to report
9 these water rights fairly; and we've got to do itin
10 the way you should expect the court to report them,
1t fair and just. And that's what we intend to do.
12 JARED BEDKE: Idon't mean to sssert the fact -
13 that there's any underhandedness going on. AllI'm
14 saying is that through this, as they admit, certain
15 problems will arise; and this is a major problem to us
16 that has arisen. '
17 THE COURT: My guess is no one saw this
18 problem coming. It's kind of like one of those freight
19 trains in the middle of the night that hits you when
20 you're walking down the trestles. It gets you from
21 behind. '
22 BRUCE BEDKE: Your Honor, when we filed on
23 these, I think the IDWR did & lot of this grouping
24 together that they had referred to earlier, I was
25 very — I can show you my receipt. I made something
Page 137

1 THE COURT: Your name, please.
2 JARED BEDKE:  When the department told us how
3 to file in 1989, they took us by the hand -- this is
4 Jared Bedke, by the way, yes. They took us by the hand
5 and they told us how to file according to the
6 instructions at the time. As far as we knew, there was
7 never any difference in the way everybody else had to
8 file. We found out last spring that the process was
9 bifurcated; and part of that, now all filings came
10 under a de minimis way of ﬁling-rather than over the
11 entire reach.
12 1 just wanted to further clarify that to the
13 court.
14 THE COURT: Sure. And the fact you brought
15 up that point reminded me of something [ probably need
16 to say on the record. [ don't for a minute think that
17 this bifurcated system of reporting de minimis,
18 de maximus, whatever we want to call it, however that
19 decision was made, was intended to deprive anyone of &
20 water right. I don't think for a minute that there was
21 any nefarious purpose here. The fact that the
22 United States filed in 2 different format than what the
23 private clzimants, I don't think there was anything
24 intentional there.
25  alot of people argued early on that we shouldn't

1 like 60 different filings.

2 So my filings were not grouped together by any

3 means. It cost me a little over $600 for my filings.

4 And so they were all separated out. If there was any

5 collecting done, it was done with the IDWR, you see.
6 So I want to make that clear,

7  THE COURT: Sure. And ] think you heard

8 from Mr. Tuthill, and you may have heard me say this,
9 too, that what — the reason IDWR chose to bifurcate
10 these was to do it in & timely manner, Because the

11 other choice was to wait until all of the irrigation

12 claims were done, thep reporting them; and that would
13 have delayed everything until 2000 instead of the

14 little progress we've been able to make in basin 45 so
15 far.

16  So seversl of us may regret that decision, but

17 others of us think it was a good decision. And it

18 helped us get through some of these subcases,

19 Well, counsel, enough for preaching. Is there

20 anything further in the court?

21 MR. BRAMER: We have nothing further,

22 Your Honor.

3 MR. SEMANKO:  No. Thank you, Your Honor.
24  THE COURT: Okay. Nothing further here.

25  Mr. Spencer, anything at your end?
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1

MR. SPENCER:  No, nothing further bere,

2 Your Honof. .
3  THE COURT: Thank you for joining us. I
4 appreciate it. And thank you, everybody.
5 (PROCEEDINGS ADJOURNED)
6
7
8
.
10
11
12
13
14
15
16
17
18
1%
|20
21
22 _
23
24
25
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1 TRANSCRIBER'S CERTIFICATE
2 STATE OF IDAHO )
3 . ) =
4 County of Twin Falls )
) .
6
7 I, DUANE J. SCHNEBERGER, duly appointed,
8§ qualified and acting official reporter of the Fifth
9 Judicial District of the State of Idaho, DO HEREBY
16 CERTIFY that the foregoing constitutes a complete
11 transcription of the requested portion of the
12 proceedings in the foregoing matter from electronic
13 recording tapes, to the best of my ability, said
14 transcript consisting of pages 1 through 139,
15 inclusive.
16 IN WITNESS WHEREOQF, I have hereunto set my hand
17 this 10th day of June; 1999,
18
19
20 DUANE J. SCHNEBERGER, Idaho CSR No. 5, Twin Falls, iD
21
22
23
24
25
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1 who I'm representing today. That may help. But I'd
2 like to go first.
3 ° I've entered notices of appearance — and notices
4 of appearance are great things. I try to file them so
5 people can keep track of who I'm representing. But I
6 did just file these, so let me let everybody know.
7 Ifiled a notice of appearance today for
8 Gary Poulton in all the Basin 47 subcases. ['ve not
9 filed a notice of appearance in the Basin 45 subcases
10 for him as of yet.
11 I've filed for Michae] Poulton in the Basin 47
12 subcases that he's filed motions to file late
13 objections in. He, Michael Poulton, is not a party to
14 the private claim that we talked about this moming —
15 or earlier today. Gary Poulton is, but Mike Poulton is
16 not.
17 I've filed a notice of appearance for
18 Carl Bedke., As ] informed the court of earlier, be is
19 not someone who has filed 2 motion to Fle a late
20 objection here. He's only a claimant on the five water
21 rights that have been the one split water right that we
22 talked about earlier today.
23 So I'll be representing the motions on the
24 motions to file late objections filed by Gary Poulton
25 and Mike Poulton. I've entered a notice of appearance
Page 3

20
21
22
23
24
25
Page 1
1 COURTROOM OF THE DISTRICT COURT, SNAKE RIVER
2 BASIN ADJUDICATION COURTHOUSE, 253 Third
3 Avenue North, Twin Falls, Idabo, Thursday,
4 July 1, 1999, 3:45 P.M.
s L

6 THE COURT: Good afterncon, counsel. We're
7 now back on the record. This is the date and time set
8 for motions to file late objections filed by
9 Scott Bedke, Michael and Gary Poulton, and Jared and
10 Bruce Bedke.
11 Representing the late objectors is Norm Semanko
12 who is in court. The claimant, the United States
13 Forest Service, represented by Randy Bramer.
14 Representing IDWR is Nick Spencer.
15 And do we have Mr. Ampe representing the State of
16 Idsho? I think we show the State of Idaho being a
17 claimant on one of these or some kind of a party. Did
18 Mr. Ampe get away?
19  MR. SPENCER:
20 afternoon, Your Honor,
21 THE COURT: I guess we can fet him know
22 later on what we did with his water right.
23 Well, Mr. Semanko, do you have any preference on
24 how we proceed?
25  MR. SEMANKO:

I've not seen him this

I would — let me let you know

for Scott Bedke in the Basin 45 subcases, and argued
for him, and filed a brief for him in that, He has
indicated to me that he would like to make arguments on
the Basin 47 motion to file late objections, so he's
here. And then Jared Bedke and Bruce Bedke intend to
argue their motions.

So there's five motions. I'm arguing two.
They're arguing the other three individually, if that's
right. I think that's right.
10 THE COURT: Well, I understood there would
11 be three separate motions by Scott Bedke. The pext one
12 by Michael and Gary Poulton, and then a third by Jared
13 and Bruce Bedke?
14  MR. SEMANKO: I'm looking at the State's —
15 or I'm sorry, the United States' memorandum in
16 opposition. It has attached all of these as exhibits.
17 And I see a motion to file late objections in
18 15 subcases filed by Scott Bedke. So that's the first
19 ome.
20  And then you've got one asking to file objections
21 to 26 by Gary Poulton; a separate one to file 26 filed
22 by Michael Poulton, which looks identical; another one
23 by Bruce Bedke for 26; and another one by Jared Bedke
24 for 26; and then Scott's amended motioq is in here
25 somewhere to add the other 11 so that he's objecting to
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23

26 — or seeking to object to 26 as well.

So I've got five separate people filing
objections according to the record. And I'm
representing two of them today. And the other three
are representing themselves individually, if that helps
clarnify.

MR. BRAMER: If I may, Your Honor, that's
footnote 2, page 2; and our memorandum in opposition
outlines those and gives exhibit numbers for each of
those respective motions.

THE COURT: I'll try to keep a scorecard of
where we go through on these. Do you want to present
the arguments in ope, go through all of them, and
then — or do you have another preferred order?

MR. SEMANKO:  We'll argue all 26 collectively
for the Poultons, all 26 that they've sought to file
late objections in. For Mike Poulton and Gary Poulton,
the argument will be basically the same. And then
Jared and Bruce will make the argument on their 26.
And Scott will mzake the objection on his 26. The 26
are all the same numbers. So there's only 26 subcases
that we're seeking to create here by filing the late
objections.

THE COURT: Let's see. In our list that we

prepared here, we had 15 subcases where motion to file
Page 5

1 THE COURT: Okay.

MR. SEMANKO:  Your Honor, Norm Semanko
appearing for Gary Poulton and Michaei Poulton in the
26 subcases that are listed with the notice for this
hearing,

If I could take up a preliminary matter first
with regard to the memorandum in opposition to motions
to file late objections that was filed by the
United States, I did receive that two days ago,

June 29th, a little after 3 o'clock by hand carrier,

which is about two days ago. And I would request, and
I hope the United States would concur in allowing me to
file a reply brief by next Friday, July 9th,

I've not had sufficient time to review that, let
alone write a reply brief. I think this is the same
issue we had the last time where we didn't have
sufficient time to review the memorandum in
opposition, 1'd like to take that issue up first and
see if we can allow for a reply brief,

The other thing I'd like to do in that reply
brief is set forth the confusion that was discussed
during the previous hearing about who has filed what
objections in Basin 45. And I can clarify that in &

24 footnote or in an attachment as well,
25  THE COURT: Mr. Bramer, do you oppose

1
2
3
4
5
6
7
3
9

110
1
12
13
14
15
16
17
18
19
20
21
22
23
24

late objection is filed by Scott Bedke.

MR. SEMANKO:  That's correct. And then he
filed an amended claim — or amended motion to file
late objections that added another 11 and had a lList
that gave all 26. And that list of 26 should be
identical for the other four individuals.

Is that not correct? Is that your understanding,

Mr, Bramer? ‘

MR. BRAMER: That is my understanding,
Your Honor. And those are contained respectively —
the June 4th Scott Bedke motion is Exhibit K to the
brief. And April 28th, 1999 is Exhibit B to our brief
in support - our memorandum in opposition, excuse me.

THE COURT: Do you have a preference on who

goes first now? You said you wanted to go first?

MR. SEMANKQ:  I'll go ahead and go first, if
that's all right.

THE COURT: Okay. Mr. Bramer, do you want

to save your response to all of these at one time; or
do you want to do them individually?

MR. BRAMER: Your Honor, I think at this
point we would reserve the right to address them
individually. [ think, however, we'll probably just
deal with them once all of the movants have made their

Page 7
1 Mr. Semanko having until — see, a week from this
2 Friday?
3 MR. SEMANKO: Yes, Your Honor.
4 MR. BRAMER: No, Your Honor, we don't

5 oppose. We do apologize for the late filing on that
6 brief due to additional objections being filed by

7 Jared Bedke and Bruce Bedke and the Poultons on
8 June 7th. We would have no objection to that.

9 THE COURT: So, Mr. Semanko, your memo will
10 be due — what date will that be?
11 MR. SEMANKO: July 9th.
12 THE COURT: July 9th, Good. Go ahead.
13 MR. SEMANKO:  Your Honor, there certainly is

14 a night to file a motion to file late objection. The

15 United States itself during the last hearing for

16 Western Stock Growers noted that section 10(3)

17 prescribes the method in AO1 for dealing with motions
18 to file late objection.

19 Section 10(j}{1) says they shall be reported in

20 the docket sheet; and then a hearing shall be scheduled
21 by the special master in part 2. So I think we're

22 beyond that question of whether they can be filed. If
23 that is still an issue, it's something we address in

24 our Basin 45 brief for Scott Bedke and will address
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it's raised again by the United States.

That leads me to — and if it is argued here,

I'll respond to it in a short reply to the United
States' argument. But I think the real issue here is
whether the standard for filing late objections has
been met,

The standard is twofold under rule 55(c) and
rule 60(b). And that is, number one, whether there's
good cause for filing the late objection; and then,
secondly, whether there's a meritorious defense.

On the second issue of meritorious defense, I've
not detected an argument of the United States in either
the Basin 45 or 47 brief saying that there is no
meritorious defense. The U.S. doesn't appear to have
challenged the motions on this basis.

Moreover, there is & meritorious defense, It's
set forth on the face of the proposed objections to be
filed. And that is that the .S, is not the one that
put the water to beneficial use. The private
claimants, the grazers, have done that, They own and
run the cattle. And they have appropriated the water
supply, not the United States.

On Scott Bedke's objection, it says, quote, our
cattle put this water to beneficial use; and the water

should be decreed to the owners of the livestock.
' Page O

21
22  THE COURT:
23

1 whether we should be able to object to those. That

2 won't be an issue for the United States' claims. For

3 our claims which have one out of twelve been reported,
4 that will be an issue, and one that we'll be prepared

5 to address.

6  Ihave read the decision. And I know that the

7 United States is going to rely heavily on that from

8 talking to them. But it wasn't fatal even in that case

9 to their getting a water right. They ended up with a

10 1985 priority. That's only one element of the water

11 right. The objections by the United States to 142938,
12 C, D, and E say that we shouldn't have a water right at
13 all.

14  Soit's not fatal to showing that we have a water

15 right. It only goes to the priority-date issue.

16  You first have to get over the issue of can we

17 have a water right out on the federal land in a grazing
18 allotment. And then, of course, we'rs going to have to
19 deal with, if there is a water right, what are the

20 elements. And certainly priority date was the most

problematic one for Joyce in that particular case,
But you're saying for now
you're stating a meritorious defense that you have &

24 water right out there; and priority date doesn't matter
25 at this point.

Page 11
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Gary and Michael Poulton's objection say the
same. Bruce Bedks's objection says, quote, my cattle
put the water to beneficial use. The water should be
decreed to the owner of the livestock, Jared Bedke's
objection is substantially the same, a little bit
different words,

So clearly we've set forth what we think is a
meritorious defense. If we're correct about our
defense, we would prevail and obtain a water right for
our clients under their claims for the cnes that have
been reported; and for the ones that haven't been
reported, when they are reported. And we would be able
to defeat the United States' claims that have been
reported for the same water.

THE COURT: Mr. Semanko, when you say the
cattle put the water to beneficial use, I know in the
Joyce Livestock business down in Owyhee County there
was the issue about whether the cattlemen could show a
chain of title; and there was a problem there.

1 MR. SEMANKO:  Priority date matters; and
2 we'll have to address that issue. But it doesn't
3 mean -- even if we lost, even if we had the worst case
4 scenario as what happened in Joyce and we could only
5 demonstrate the person that currently is claiming and
6 using the water, or the entity claiming and using the
7 water has a priority date as of when they started using
8 it, we'd still have a water right.
9 S0 to us, the meritorious defense has to be that
10 we indeed have a water right and, more importantly for
11 purposes of this hearing, that we doa't believe the
12 United States has a water right because they didn't put

13 the water to beneficial use, The meritorious defense

14 has to be as to the objection we filed in this

15 subcase,

16  So we feel like we have a meritorious position in
17 filing individual claims that the U.S. has objected to,
18 certainly in a proceeding we talked about an hour or so
19 ago. And we also feel like we have a meritorious

Is that going to be an issue here? I assume 20 position here where we're seeking to file objections to

you're claiming an early priority date, 18 something. 21 the United States’ recommended claims, and demonstrate
MR. SEMANKOC: 1872, We're mixing apples and |22 that they don't have a water right.

oranges in demonstrating why these need to be granted 23 THE COURT: So your claimed, your

and why they need to be considered together. We're 24 objection, meritorious defense, or position has to do

here today to talk about the United States' claims, and 25 with the weakness or a defect in the U.S.'s claim.

Theo mn 1Y
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1  MR. SEMANKO: Well, Your Honor, the United
2 States' claim, as I understand the Iaw, is presumed to
1 be correct. It's presumed to be correct because of the
4 prima facie evidence standard in 42-1412. And unless
$ someone comes in and shows otherwise, it will be
6 decreed with very few exceptions because of that prima
7 facie effect.
8  We feel that if we're granted the opportunity to
9 object, we can rebut the prima facie showing of the
10 director's report, burst the bubble so to speak, and
11 show that there isn't a water right there because of
12 the theories that we've set forth. That's all we're
13 saying.
14  We have a meritorious position that we would
15 espouse in the proceeding. We're not going to be
16 wasting the court’s time with some frivolous defense or
17 some frivolous argument that the United States
18 shouldn't have a water right.
19  We're not arguing in this particular case that
20 the United States cannot hold a water right. We're
21 saying as to these certain beneficial-use claims
22 certainly, number one, beneficial-use claims, the water
23 right should be decreed to the private claimant under
24 their claim and pot to the United States under their

25 claim. That's what we're arguing on those,
' Page 13

1 court if we're allowed to come in obviously, not the
2 least of which is if the United States has been
3 licensed a water right, which is, I think, the minority
4 of the cases that we're seeking to object in, can that
5 be challenged? Can the license be attacked in the
6 adjudication?
7  That may go on a separate track. It may go on
£ the same track. But it's an issue that would have to
9 be addressed if our objection was granted.
10  The rest of them are beneficial-use claims. So
11 the issue is going to be: Was there an intent to put
12 the water to beneficial use? Was the water put to
13 beneficial use?
14 Since they're stock water claims, the in-streams
15 won't have to show a diversion under the state law.

116 The other ones would have to show a diversion. So —

17 and then the issue will be who. Who did that? Who put
18 it to beneficial use? Whose water right was it or is
19 it? Are there two water rights out there — one for
20 the U.S. and one for the private?
21 We don't get to those issues obviously unless our
22 objections are heard. But we have a meritorious
23 position is what we're saying.
24  THE COURT: Well, for purposes of this
25 motion, you're asking me to look at the merits of the
Page 15

1 For the licenses, and you can see on the face of
2 the objection there's concern about what the statutes
3 provide. And I know in basin 35 subcases, basin 72
4 subcases, basin 51 subcases the issue came out about
5 does 42-113 and 114 mean that the water right must go
6 to a private claimant all the time. And the court said
7 no. And that's right.
8  And also the federal government, to take liberty
9 with their argument, said 42-501 must mean that water
10 rights should be decreed in the name of the
11 United States. And the court said no, that doesn't
12 mean that they should always be decreed to the
13 United States.
14  Both of those mean that under certain
15 circumstances water rights can go to private
16 claimants. And in other circumstances, for licenses
17. after 1937, I believe it is, they can go to the federal
18 government.
19 But it doesn't have any bearing on the
beneficial-use claims because those statutes —
certainly 42-501 doesn't apply to beneficial-use
claims. [t only says the United States can get
licensed for a water right as of that date the statute

OB

was enacted,

U.8.'s claim rather than whether you have a claim or
not to the same water,

MR. SEMANKO: No. No. I understand that to
file a late objection you need to show that your
objection is meritoricus. Not that you would win, but
that you have a valid argument, you don't have a
frivolous argument.

If I came in here and said I want to set aside
the United States' decree or I want to file late
objection to the United States' recommendation because
the sky is blue, and that's my basis that I'm going to
argue to the court, that's not a meritorious defense.
It's not a meritorious position that I would be
advancing.

So what we're saying is that we have a
meritorions position that we are going to espouse to
the court if the objections are granted. I understand
that to be the purpose of having to show a meritorious
defense.

The second issue, and the one that has been
raised by the United States, is whether there's good
cause to file the late objections. Good cause under
rule 55(c) and rule 60(b) could be things like mistake,
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1 rule 60(b). The court is to apply a standard of

2 liberality rather than strictness, and give the moving
3 party the benefit of the doubt is what JOHNSON v.

4 PIONEER TITLE COMPANY, 104 Idaho 727, says.

The court has also said that judgments by default
are not favored. And the general rule in doubtful
cases is to grant relief in order to reach a judgment
on the merits, which we talked about during the last
session with the Western Stock Growers. That's
JOHNSON, 104 Idaho at 732, and also BALDWIN, 114 Idaho
at 525,

Especially in this type of case where, as
Mr. Spencer indicated earlier, where water rights are
on different tracts, and as Mr. Tuthii} said, and I
know Mr. Bramer has said before, people are confused
about the process and where things are going and the
track things are oa, there is good cause, Thereisa
mistake in believing that the U.S. claims had not been
reported.

One of our claimants® water rights has been
reported in Basin 47. The other has not. None of our
Basin 45 claims in this grazing allotment that I'm
aware of have been reported.

Inadvertence in not knowing that the U.S. claims

were reported, surprise that the U.S. claims were
Page 17

1 about it.

2
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These are the people that have gone beyond what
the rest of the folks in that basin have done. They
didn't understand; they didn't know what was going on;
they were confused about the process, But once they
figured it out, albeit with a little assistance, they
proceeded to file the objections. They filed them, and
they are late. They are late. :

THE COURT: Did you say that s reasonable
prudent person who did not have an attorney is the
standard that needs to be applied?

MR. SEMANKO: I'm looking at SCHRAUFNAGEL v,
QUINOWSKI, 113 Idaho 753. And the basic theme in that
case is that a pro se litigant's misunderstanding or
mistaken beliefs about procedure can constitute
excusable neglect or mistake justifying relief.

What happened in that case was there was a notice
put out about a trial. A trial scheduling order was
set. The trial was going to be set, let's say it was
December 1st. In the meantime a summary judgment
motion was filed. This particular person was
represented pro se. The opposing party filed a motion
for summary judgment. It was noticed up. The notice
was sent to the pro se claimant or litigant. He
ignored it because he dida't understand it.

: Page 19
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reported. Not that they were claimed necessarily, but
that they had been reported two years earlier than the
de maximus claims, so to speak, were going to be
reported.

Excusable neglect, certainly, but not ignorance.
The United States argues that our clients ignored the
SRBA process. Nothing could be further from the
truth.

The test is not what the movants would have done
if they would have had an attorney. The test is what
they would have done as a reasonably prudent person who
is not represented by an attorney. SCHRAUFNAGEL v.
QUINOWSKI, 113 Idaho, 753 at 755, 56, Court of Appeals,
1987.

What would the reasonably prudent person have
done in this case? Would they have attempted to
monitor SRBA claims on the Internet? Would they have
contacted the department and asked them what's going
on? Would they have showed up for a hearing on
April 7th in Burley? Would they have started to
prepare objections? Would they have started to consult
with an atiorney and prepared objections and then,
after the objections were filed, retain the attorney?

I don't think so. The reasonably prudent person
is probably sitting in Oakley right now not worrying

L= B R IR L

[
_o

12

24
25

He said, well, there's a trial scheduling order, ”

a trial scheduled for December; I'm going to show up
for the trial; I don't need to worry about the summary
judgment motion,

Summary judgment motion gets held. He's in
default. Summary judgment is granted. He goes in and
asks for relief under rule 60(b), and the court says a
pro se litigant's misunderstanding about the process is
a basis for relief. And the court says the test is not
what the movants would have done if they had had an
attorney at that point in time, but rather what &
reasonably prudent person would have done under the
circumstances.

So it goes on is this a mistake of fact, or is it
a mistake of law. A mistake of law is not an exception
under rule 60(b). Mistake of fact is.

Procedure, understanding orders, when things are
set, the court recognized in that case, blurs with
mistzke of fact — or blurs mistake of fact and mistake
of law. In that case they found it was a mistake of
fact.

And what I'm saying is the reasonably prudent
person in this case may or may not have figured it
out. Our folks certainly did figure it out, and filed
late objections as soon as they reasonably could.
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1 THE COURT: How do you reconcile that with
2 the cases that hold a pro se litigant to the same

3 standard as an attorney?

4 MR. SEMANKO: [ reconcile it by the fact that
5 those cases were discussed; and the court said this is

6 maybe not an exception, but it's distinguishabie

7 because there's a misunderstanding about the process, a
8 complication and confusion, and that that constituted

9 an excuse, excusable neglect or fact. They said it
10 could be a mistake of fact or excusable neglect in that
11 case and constitute good cause.

t2  THE COURT: So there's a distinction
13 between a mistake in procedures versus a matter of

14 law.

15  MR. SEMANKO:  Well, there's certainly in the
16 law a distinction between a mistake of fact and a
17 mistake of law. And in this particular case,

18 SCHRAUFNAGEL, the court found that the

19 misunderstanding, the confusion, the mistake, the
20 excusable neglect with regard to process for a pro se
21 clairant constituted good cause. It was a mistake of
22 fact or excusable neglect. And I urge you to read that
23 case if you haven't because it does deal with the same
24 type of issue,

25 The U.S, complains because Scott Bedke's
Page 21

1 a reasonable time frame to turn around objections if

2 that's when they found out that they had been

3 recommended and that they in fact were overlapping
4 claims?

5 I think it is reasonable. And I think it is good

6 cause.

7  The June 29th, 1998 letter from the department to
8 Scott Bedke was attached as an exhibit to my Basin 45
9 brief for Scott Bedke, and also was attached as an

10 exhibit to the United States' brief in this proceeding,
11 and tries to make it sound like they all should have

12 known what was going on because Scott got this letter
13 back in 1998.

14 The letter in 1598 acknowledges that we've got a
15 mess on our hands and confusion. Mr. Shaff says,

16 quote, the timetable may have become confusing for
17 basins 45 and 47.

18 Yeah, it has, That's why the objections were

19 filed late,

20 Then he goes on to say, “In Basin 47 the claims
21 may be equaily challenging, but the task can have a
22 different outcome.”

23 1t wasn't different. One of the claims was

24 reported, 14923. Claim No. 14524 was not recommended.

25 We aren't clear why at this point. But it wasn't.
Page 23

1 objections were 75 days late, Jared and Bruce Bedke's
2 were 112 days late, and the Poultons were 115 days

3 late. And then they go on to point out, aha, they

4 can't say that they didn't know about the United

5 States’ claims or that they didn’t even know what the
6 United States' claims numbers were because on our

7 exhibit, Exhibit J, we have an attached list that we

8 attached to each of our objections, United States did.

9 It says for private claim No. 149238, C, D, and E,

{0 which we're objecting to as the United States, the

(1 companion United States’ claim that it should be

{2 decreed in, and it lists all the numbers. Aha, they

13 should have known.

4 This was filed and mailed on the deadline. Is it

5 reasonable to expect that these folks go, oh, geez, now
.6 I need to file an objection and file it the day that it

7 was mailed to them, which is the deadline? I don't

8 think so.

9  If you look at it that way, Scott Bedke filed an

0 objection within 75 days of getting that objection and
1 knowing that those water right recommendations squared
2 completely with his recommendations, and that they had
3 been reported. Jared, 112; Bruce, 112; and the

4 Poultons, 115 days after that.

- M w .w .

t The court advised these parties, or at least most
2 of them, from my reading of the transcript at an
3 April 7th initial hearing in Burley that, quote,
4 anybody who wants to file an objection after it's
5 initially filed then has to file a motion to file a
6 late objection; and then that has to go to hearing on
7 whether that late objection is going to be zllowed or
8 not, on page 38 of the transcript from April 7th. And
9 that's precisely what we're here doing today in
10 Basin 47.
11 The U.S. did not, who was present at that time,
12 object in any manner to the ability to file late
13 objections as they are apparently doing — not
14 apparently, as they are obviously doing now. Most
15 interesting of all in the Basin 45 — let me grab the
16 transcript from April 7th,
17  Most disturbing to me of all in the Basin 45
18 initial hearing in Burley after the discussion about
19 the possibility of filing late objections, Mr. Bramer
20 says, quote, I think — and this is at page 50 and
21 51 -- ] think given the confusion that these folks have
22 had with there water rights in the South Hills —
23 Mr. Bedke, Mr. Whiteley, who has now been succeeded by
24 Carl Bedke — you're going to hear over and over again

e m -
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Pretty prophetic.

I think in all fairness to them, even though
we've jumped through all the technical hoops in this
court and should have our water right decreed, that I'm
more than willing, if they would like to file a late
objection and make the objection to our claims so we
can sit down and work through this, that would give
them a full and fair opportunity to make the
objection. I think there’s some confusion here. And
rather than drawing & technical line of the law and
saying you should decree this right to us, I thipk in
all fairness to the claimants we should give them an
opportunity to come in and rmake an objection here, if
that's what they would like to do.

That's all T have, Your Henor. Thank you.

THE COURT: Thank you, Mr. Semanko. Let's
see, the next — shall we have Gary Poulton present —

1  THE COURT: When were you told that,
2 Mr. Bedke?
3 JARED BEDKE: Last year. In the spring of

4 1998, We became aware after that, of course, that that
5 is not the case.

6  AsInow understand it, if only one party objects

7 to another’s claim and the second party's claim is not

8 objected to, the legitimacy of the second party's claim
9 is never addressed before the court even if the two are
10 in direct conflict. So if these late objections do not
11 get in, the merits of the Forest's case or the
12 government's filings in this case will never be

13 addressed, I believe that is a good cause enough,
14  In glancing through the memorandum in opposition
15 to the motions from the United States, ] don't see that
16 Mr. Bramer admits if we can show some good cause our
17 late objections must be allowed. To go on with what
18 Mr. Semanko said on page 51 again, I can go through

16
17
18
19
20

BRR

we needed to object to the filings of the government or
the other conflicting claims. And we were told we did
not need to file an objection to these conflicting
claims because the conflicting status would be enough
to get it before the court.

As I understand it at this time -- or as I
understood it at that time, the IDWR's philosophy was
to recommend both claims, and let the court determine
who indeed owned the disputed water right. So
objections really weren't necessary.

18 MR, SEMANKO:  That was for Gary as well.
19  THE CCURT: Oh, sorry. And that was for 19 that again; but Mr. Bramer admits that ours should be
20 Michael Poulton as well? 20 allowed in because of the confusion involved in the
21 MR. SEMANKO:  Yes, Your Honor. 21 bifurcation process.
22  THE COURT: Bruce Bedke? 22 The fact that we were told we didn't even need to
23 BRUCE BEDKE: This is Bruce Bedke. I have 23 file an objection, I believe, is an excellent cause,
24 nothing to say. 24 We were not told by the IDWR to ask the court and see
25 THE COURT: Mr. Bruce Bedke, do you agree 25 what we needed to do at that time.
Page 25 Page 27

1 with Mr, Semanko's arguments and — 1 We only dealt with the IDWR. That is the state

2  BRUCEBEDKE:  Oh, yes, wholeheartedly. AslI 2 water agency. That's where we made our filings.

3 said before, this whole process in my opinicn reeks of 3 That's who reported everything to us. We did not have

4 chicanery here. I'm upset with the whole process. 4 any idea that we needed to seek the court and find cut

5 That's all, 5 the distinction whether or not we needed to file an

6 THE COURT: Thank you, Let's see, 6 objection at that time. When we asked the IDWR, they

7 Jared Bedke? 7 told us no, the conflicting status will be ‘enough to

8  JARED BEDKE:  Jared Bedke, Your Honor. After 8 get the two addressed.

9 having been informed in 1987 that all the water rights 9  THE COURT: Well, Mr. Bedke, when you found
10 in the Snake River Basin had to be filed upon for the 10 out that the U.S. claims were reported and you didn't
11 new adjudication, we did so on May 24th, 1985, And 11 file an objection, were you thinking that those would
12 that's not in dispute. Our 47 filings, we made two of 12 be held in abeyance until yours came up and then it be
13 them at the time; and one of them got recommended. 13 handled together, or —

14 That's 14923A, I believe, 14924 was not recommended, 14 JARED BEDKE:  We thought that the conflicting
15  Now, we asked tbe IDWR in the spring of 1998 if 15 status — the claims the Forest made and the claims

16 that we made were in direct conflict for the same water
17 at the same time. So we were told that the conflicting
18 status of the two claims would show up on the court as
19 ared flag; and that they would look at both cases at
20 that time, both water claims, and say should it be in
the private claimant's hands; or should it be in the
Forest Service hand.
THE COURT: You didn't think the U.S.
claim, being unobjected to, would proceed forward?
JARED BEDKE: Not at that time, no.
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1 THE COURT: Okay.

2  JARED BEDKE:  We thought the conflicting

3 status was enough to merit the objection at that time.
4 And later on we found that; and as soon as we found
5 that out, we sought and we filed these late

6 objections.

7 My meritorious position, as Mr. Semanko said, is
8 that we own the water. Our cattle put it to bepeficial
9 use.

0 The beneficial-use filings that the

'1 Forest Service has, they cannot show a beneficial use
2 unless they rely on our livestock, especially for

13 stockwatering purposes. They own none.

4  Dave Tuthill of the Idaho Department of Water

5 Resources said in the June 7th transcript, if I might
\6 quote from him on page 43 — or excuse me, page 44, he
17 said, "We anticipated, as we bifurcated this process,
'8 that there would be some problem areas that could

1 party, something to that effect, then our late
2 objection should be or could be allowed in that case.
3 And so the legal trickery of the matter is, is
4 that they're trying to hold us hard and fast where
5 there is not that standard that need to be met.
6 THE COURT: Well, do you — oh, so you
7 don't suspect IDWR of chicanery?
2 JARED BEDKE:  We're suspect because we didn't
9 make the report. But as far as that goes, I can't say
10 what their motives were or anything of that. I think
11 they were just trying to speed along the process the
12 more I get into it.
13 Butit's resulted in an unfortunate consequence
14 which we are a party to. And that's why we're seeking
15 the remedy at this time.
16 THE COURT: Thank you.
17 MR. SEMANKO:  Now, Your Honor, Scott Bedke
18 had wanted the speak on his motion. Ihaven't filed 2
19 notice for him in Basin 47, [ did for Michael and

19 arise. And I can say then that bifurcation process in

0 most basins, it's worked quite well. We have found 20 Gary Poulton only.

11 here in Basin 45, and perhaps Basin 47, that there's a 21 THE COURT: So, Mr. Scott Bedke, you're

© concern.” 22 speaking or Basin 47 objections?

©3  Then he goes on to say that I've had - because 23  SCOTT BEDKE: Right.

i4 from our perspective I mentioned to him that it would 24  THE COURT: Motion to file late objection

15 be very appropriate to look at both the Forest Service 25 in Basin 47.

Page 29 Page 31

1 rights and his claims in one forum. So from my 1 SCOTT BEDKE: To the United States' claims in
2 standpoint from the git-go in this situation, where we 2 Basin 47. .

3 reported some of the claims, the Forest Service claims 3  THE COURT: Okay.

4 and where other claims that might be overlapping and 4 SCOTT BEDKE:  And most all the salient points

5 influencing those in some way have not been reported, 5 have been touched on either by Mr. Semanko and also by
6 from my standpoint, it's been very appropriate to stay 6 Jared.

7 the action in the earlier ones, waiting for the others 7 VOICE: Tefl us your name,

8 to catch up. 8 SCOTT BEDKE:  Scott Bedke. A couple things

§  We're asking at this time that our late 9 I'd like to reiterate, though.
10 objections be allowed so that we might proceed with 10  The exact same thing happened to us in Basin 45

these different cases,

That's about all I have at this time. If you
have any questions, I can answer them now.

THE COURT: Well, Mr. Bedke, Bruce Bedke
said that he suspects there’s some chicanery going on
here.

Do you suspect the same thing?

JARED BEDKE:  Well, the definition of
chicanery is legal trickery. So that would mean that
10 using the law to trick us is in essence what we're
11 doing here. We're saying that, oh, you didn't meet the
12 deadline: and that's hard and fast,

b Rule 60(b), as I understand it, says no. If
14 thora' e avnncahia neolect von kntow. by — or something

11 as it did in — in Basin 47 as it did in 45, is that we

12 made all these filings, as it was previously mentioned,
13 in the spring of 1989. We did so under the complete
14 direction of the department of water resources at the
15 time.

16  During the bifurcation process, our claims were

17 put in limbo, I think as Mr. Shaff described it. And
18 the United States' claims were allowed to proceed.

19  And we were told by the department of water

20 resources at that time that this conflicting claims

21 status would be enough to get our day in court, I think
72 is the term that was used; and that all claims, that

23 these overlapping claims would be considered together;
24 and that the United States’ inclusion into the
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1 advantage to them in the final outcome of who ended up
2 with the water right.
3 We did not — you know, we were, I guess,
4 ignorant to the Joyce case. In fact, the Joyce case is
5 interesting because they were probably one of the first
6 cases out of the chute so to speak; and even in that
7 case where the Joyce people did not file an objection
8 to the BLM's claims, then they were given a water right
9 as a matter of course and never had to argue the merits
10 of their case. Whereas the Joyce people did and, of
11 course, were granted a water right. So this issue has
12 never come befors the court to this point.
13 THE COURT: Could you say that again,
14 please? I missed the point.
15 SCOTT BEDKE:  The point is that the Joyce,
16 Joyce Livestock did not object to the BLM's claims.

1 whole thing back to the department of water resources

2 would be a good way; or all these motions, the

3 objections can be granted and bring everybody up to the
4 same point procedurally.

5  And I think that's consistent with what the court

6 has been trying to do. You know, you've reiterated

7 yourself to the Western Stock Growers today that we're
8 not going to play gotcha or hide the ball, that these

9 cases would be decided on the merits. And I think
10 that's consistent with — you know, so there's several
11 ways we can get everybody to the same point
12 procedurally. And I guess it's up to the court to
13 decide that.
14  But I would, you know, I would plead that we do
15 that; and that the chicanery, I guess, that Bruce
16 refers to may be, you know, where through a procediiral
17 or an undotied I or an uncrossed T, then we don't,

about that at the last hearing, where we can remand the

17  THE COURT: When they were first reported.
18  SCOTT BEDKE:  When they were first reported, 18 we're not allowed to have a fair fight, if you will.
19 And so they were given a water right as a matter of 19 I guess the overriding principle here is that our
20 course. Correct? 20 intentions in 1989 were to claim all the water, every
21 THE COURT: The U.8, was given a water 21 spring, seep, mud hole on our allotment that our cattle
22 right without the objection? 22 water — or use for water in the Goose Creek
23 SCOTT BEDKE:  Right. See, they did not 23 allotment. That was in Basin 45, Basin 47, And that
24 understand at that point — I think they were given |24 we intended to object to all other claimants that made
25 some of the same advice that we were, that they did oot 25 z claim on that same water for livestock.
Page 33 Page 35

1 have to object to the BLM's case, or to the BLM's 1  Wedo not operate as the United States' agent out

2 claims. And so they thought that if they argued the 2 there as has been discussed. We are the ones that put

3 merits of their claim that the fact that they had, you 3 this water to beneficial use with our cattle, We are

4 know, ended up with the water, you know, if they won 4 the successors in interest to people that have done it

5 the argument, then there would only be one right 5 since the 1870s. And that is the overriding

6 granted, not two as there turned out to be. Okay. 6 principle. That's what guided us in 1989, and that's

7 Let's see. I would reiterate Mr. Bramer's quote 7 what guides us today, '

8 from the April 7th that this was going to be, you know, 8  Thank you.

9 that this was very confusing to all. You know, the 9  THE COURT: Mr. Bedke, you said you're the
10 quickest way, the most simple way to clarify it would, 10 successors in interest to water users who have used the
11 procedurally would be to get everybody up to square one 11 water since 18 — what was that date?

12 by granting, you know, letting all these objections 12  SCOTT BEDKE: Inthe 1870s.

13 proceed. 13 THE COURT: 1870s, okay. And when you say
14 It was interesting, Mr. Spencer's comments 14 "the allotment” out there, do you call it the Goose

15 earlier today -- that's Nick Spencer from the 15 Creek allotment?

16 department of water resources - where he described the 16 SCOTT BEDKE:  Well, it goes by several

17 United States' claims proceeding, without putting words 17 terms. 1 think the official name is the Goose Creek

18 in his mouth, I guess he could restate it, but the 18 Cattle and Horse Allotment. But it's the one that is

19 United States' claims proceedings along the legal path 19 on your map cutlined in blue.

20 where these other ones were meant to proceed at the 20 THE COURT: And have those allotments been
21 same point, along the same path at the same rate are 21 in effect since the 1870s?

22 now still at square ane, where the United States' 22 SCOTT BEDKE:  The alloiments were not put
23 claims have procesded. And that we can, you know, we 23 into effect until after the establishment of the land

24 can rectify this one of two ways. You know, we talked 24 management agencies. Prior to that you might say it

25 was public domain; and it was more or less a, well,
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1 maybe free-for-all is a little, is a little inaccurate;

2 but that's basically what it amounted to. If you lived
3 in the area, then you let your livestock graze in the

4 range adjacent to where you lived.

5 THE COURT: But the cattle have been using
& the land, whether it's called an allotment or whatever,
7 the same land.

8  SCOTT BEDKE:
9 this area.

¢ THE COURT: And ] notice Mr, Pickett has on
his claim sheep in there, I assume you mean livestock
rather than just cattle,

SCOTT BEDKE:

THE COURT: Okay.

SCOTT BEDKE: [ believe the first livestock
interests were cattle; but sheep followed soon
thereafter, I imagine.

THE COURT:

SCOTT BEDKE:

THE COURT:
Appreciate it.

Any more Poultons or Bedkes?

MR. BROCKMAN: Your Honor, as a former pro se
claimant, may I address the court? As a former pro se

claimant, Your Honor, may I address the count? I'm
Page 37

Right, since the settlement of

Right.

Anything further?
I have nothing.
Good. Well, thank you.
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1 extremely difficult for a layman to come into this

2 court and get the information that he needs to carry on
3 all your objections and all your filings in a timely

4 manner. So I am not trying to advise the coin‘t; but

§ I'm just trying to make the point that with the 40 or

6 50 roeetings, 40 or 50 information sessions that I've

7 sat in on in this courtroom, it is still exceedingly

8 hard to file everything and understand everything and
9 get it in proper perspective.

10 That's all I have. .
11 THE COURT: Well, thank you, Mr. Brockman,
12 1 appreciate that. Let's sce.

13 Anything further on the motions for late
14 objections? In that case, we'll go to Mr. Bramer.

15 Mr. Semanko, you have a quizzical look on your

16 face.

17 MR. SEMANKO: No. I wass going to ask if 1

12 could reserve time for a short rebuttal, but maybe it

19 won't be necessary.

20 THE COURT: Mr. Bramer.

2t MR. BRAMER: Your Honor, [ believe that may

2
i
24
25

be necessary. Your Honor, first of all, let me suggest
that what we've heard today is a lot of vardous
allegations that are unsupported by documents, We'll
lock at the objections, I think what we'll find is
Page 30

Bill Brockman from Kimberly.

THE COURT: Well, Mr. Brockman, it's not
normal for a nonparty to make a statement to the
court. But is it something that you want to say
briefly or —

MR. BROCKMAN:

THE COURT:
anything like that?

MR. BROCKMAN: No, I've been — I am not an
attorney, and I've been scolded about that in court by
Judge Hurlbutt, So it was just some comments in
general. _

THE COURT: Well, for background, I suppose
there wouldn't be any objection to that.

MR. BROCKMAN:  This is strictly background
3 information. I believe you and I have become well
f acquainted over the last five years. I've atteaded
} most of the information meetings that IDWR has had
» here. And I was a pro se claimant. [ did file a brief
1 in 1996. So I was involved in the Western Stock
© Growers until ] sold my permit two years ago.

! But with all the information and all the notes
{ and all the questions that I asked, and I believe you
. were here at a lot of those hearings, and I know

Very briefly, Your Honor,

1
2
3
4
5
]
7 You won't be offering facts or
8
?
)
|
:
i
t
$

movants have not shown good cause.
But, first, let's clear up a couple factual
issues. And the allegations of chicanery and somehow
improper behavior greatly disturb me in this matter.
My name is Randy Bramer. I'm here on behalf of
the United States Forest Service.
Earlier today two parties —
8 THE COURT: Well, Mr. Bramer, before you
9 get started on that issue, although the statements have
10 been made about chicanery and that, I take that with a
11 grain of salt. And frankly I have no inkling, 1 don't
12 even think for a minute that anyone is engaged in any
13 chicanery or any underdog sort of thing here, or
14 underhanded behavior. So that's not an issue.
15 Idon't suspect the 1.5. are trying to sneak in,
16 and I don't suspect IDWR is trying to steal anybody's
17 water right. 1 know there was a decision made to
18 divide these water rights into de minimis and
19 non de minimis, or we call them de maximuns. And that
20 was, [ think, for the convenience of the parties and to
21 get the paperwork flowing, you might say. But I don't
22 suspect any nefarious purpose there.
23 MR. BRAMER: Your Honor, I'm having a hard

-~ A A WO e

24 time when you try to narrow down who they're not
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1 In any event, let’s go first to the allegation of

2 my statement on April 7th, at which time the issue

3 before the court was a water right. And if the court

4 will take the time once the hearing is over to read

5 pages 46 through 52, this particular quote that was

6 attributed to me as being the basis for I'm for

7 allowing all these late objections to come in without

8 cause was directly related to one claim where IDWR

9 confirmed that the water right should have been decreed
10 in the pame of Mr. Bedke, Ray Bedke on behalf of
11 Scott Bedke, and was inaccurately put in the name of
12 the United States. That was where that statement was
13 made,
14 It had nothing to do with the late objections.
15 It had nothing to do with the misreporting by IDWR. It
16 in no way was a generalized statement of approval for
17 this process. That particular claim was at jssue. And
18 if the court reads this, they will see that statement

19 is totally taken out of context.
20  Your Honor, we've been in this adjudication six
21 years. April 7th to the present date the parties that
22 are in front of this court today, by our preliminary
23 review of this court's records, have filed more late
24 objections than all other parties put together in the
25 adjudication to consumptive-use claims.

Page 41

1 concerned about someone else's water right, here’s what

2 you do. If you want to file an objection, here’s what

3 you do. If you have any questions, here's who you

4 call; here's where you can look at the director's

5 report.

6 Isuggest to this court a reasonably prudeat

7 person would have done those things. No one saying

8 they did. No one saying why they didn't.

9  What else would a reasonably prudent person have
10 dope? Okay. First, we have the allegation [DWR told
11 us that we didn't have to file objections.

12 Well, Your Honor, where is the evidence in the

13 record? And even if objections were supported, but
14 there's no evidence of that, they're not naming names
15 or anything. And I'm not saying it wasn't said. But
16 I'm saying even if they were told that, Scott Bedke

17 filed objections in Basin 45 in July. And he did that
18 because he was concerned about the process. And he
19 filed late objections,

20  More importantly, Your Honor, let's say they

21 relied on that representation. Come April 7th all the
22 folks here were in your courtroom. All the folks here
23 were aware at that point that the government claims had
24 been reported out in Basin 45. All the folks here-were

25 told by this court that you could file late objections
Page 43

1 They're coming to this court and they're asking
2 you to say it's impossible to understand; we were
3 confused. The question, Your Honor, is where has
4 everybody else been for all these years. Everybody
5 else read the director's report when they got the
6 notice.
7  There's no dispute here that they didn't get the
8 notice. There's no dispute the notice wasn't clear.
9 The fact is if they would have read the notice, took
10 the necessary steps, gone down and looked at the
11 director's report, or called the department and asked
12 them about claims that they were concerned with, and
13 certainly I think we know they were concerned with the
14 United States' stock water claims, they would have in
15 fact found out these claims were being reported out.
16 And they would have filed objections in a timely
17 fashion just like every other claimant since the
18 adjudication started. No different. No one here has
19 explained why didn't you do the normal activities when
20 you received the director's report that everybody else
21 did.
22 What would a reascnably prudent person have done
23 under Mr. Semanko's situation? Well, first, he would
24 have gotten the notice of a director’s report. They
25 would have read it. It would have said if you're

if you disagreed with them. April 7th, 1999.

What happened next? Scott Bedke filed objections
on April 28th to some of these claims. Okay. The rest
of the parties in June, June 4th to be precise, come in
and file objections. There's no explanation for this
delay. They simply didn't do it. They sat in this
courtroom during the hearing we bad in June and wrote
these objections up.

And, Your Honor, the bottom line here is there's
no good cause shown for that delay. I am sympathetic
to the process. | am sympathetic to people not
understanding. But this is not a matter of one or two
people coming in and saying I missed a couple ciaims or
14 1didn't understand. There's no allegation we dida't
15 get the director's report. There's no allegation we
16 didn't read it. All right,

17 Rules say you apply liberally. I think that's

18 Mr. Semanko's point earlier. Could this court have

19 been any more liberal than they were on April 7th in

20 allowing these people to file their objections in

21 Basin 457 Has anybody given this court any reason (o
79 helieve that these claimants did not, shouldn't have

23 reasonably known the same thing was going to happen in
24 Basin 47 and they should have at least checked? Isn't

25 that about as liberal as you get — nine months after
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1 the objection deadline saying to these folks you can 1 didn’t do anything until Scott on the 28th filed
2 file late objections if you have this concern? 2 something. But everybody else came in June 4th and
3 No default should be allowed. This is not 2 3 filed all these other objections. These are the stated
4 default, Your Honor. This is filing statutory 4 reasons.
5 procedures. This is not a default. This is objections 5  Now, let's look at the practical implications of
6 they didn't file in a timely fashion. Okay. 6 what we have here, Your Honor. This case in 1987 when
7 Now, what is the good cause we're talking about 7 the statute was passed, this court, the department of
% here, Your Honor? I think we should look to the 8 water resources was asked to put together a process for
9 wording of the motions to file late objections. And if 9 timely and efficient adjudication of 170,000 water
10 we do, you'll see Mr. Scott Bedke — and I'm going to 10 rights, As part of that process, they had to set
11 direct the court's attention to Exhibit No. 2 - or 1t procedures and deadlines, And as this court and as the
12 excuse me, Exhibit B, And this is an objection by 12 legislature and as IDWR has constantly been criticized
13 Mr, Bedke dated 4-28-99, 13 for, the importance of deadlines has been constantly
14  And if you look at this, it says the reason for 14 emphasized.
15 filing the late objection: “I only recently became 15 Part of the procedure for filing deadlines are
16 aware that the U.S. bad filed claims to water that | 16 the procedures for filing objections. Part of the
17 had claimed. Ibave been following the status of my 17 procedures for making sure people meet these deadlines
18 claims through the Internet and was not aware of the 18 is clear notice to the parties. Okay.
19 government's conflicting claims due to the fact that 19 Now, oh, why will this hurt? What's the big deal
20 all claims are listed by subcase rather than a legal 20 here?
21 description.” ' 21 Your Honor, what do we have now that we didn't
22 Do you know what you don't ses there, 22 have on April Tth. April 7th I stood in front of you,
23 Your Honor? You don't see any of these reasons these 23 Ihad, I believe, 60 objections by Mr. Scott Bedke. At
24 people are arguing now. 24 that point in time a bunch of late cbjections werse
2§  The fact is there's no evidence to support these 25 handed in. I believe there were roughly 196 objections
Page 45 Page 47
1 objections. The fact is it's ad hoc rationalizations. 1 from four more people. No reasons stated to speak of.
2 They're coming back and saying let us do this now. 2 I had four, 500 more. '
3 Let's look for a second at Mr. Bruce Bedke and 3 End of April rolls out, We had 11, 12 or more
4 Jared Bedke's objection. This would be Exhibit C and 4 ohjections. So I got a couple hundred, three, 4001
5 D. And I read from Exhibit D signed by Bruce Bedke. 5 didn't have. June rolls around, All of a sudden I've
6 "I only recently became aware that the United States 6 got four times 30 new ones, another 120. Okay.
7 had filed claims to water that [ had claimed. [ have 7  So you're saying, well, that's those folks; they
8 been following the status on my claims through the 8 don't understand. What happens next? June 24th, I get
9 Internet and was nat aware of the government's 9 Mr. Pickett's objections. I didn't know to file these
0 conflicting claims due to the extreme number of 10 because the United States, until they objected to me, I
1 government” -- blah, blah, blah. 11 didn't know I had to file them. What do I get this
2 You know what? Three months, excuse me, two 12 morning, Your Honor? I get 99 objections from the
3 months later exactly the same letter is submitted by 13 Western Stock Growers listed under 12 parties.
4 these claimants as their reasons for filing late 14  The problem here, Your Honor, is if we don't
5 objections. That's what's being argued as good cause 15 require people to show good cause, why bother to have
5 here. That's what was offered in support. 16 deadlines? Why bother to have schedules? And I
7 We filed objections as soon as we found out. 17 emphasize to this court this is not fair to everybody
3 This reads for itself, Your Honor. Mr. Scott Bedke met 18 else who has been complying with these procedures for
» with IDWR at June - or in July, June of 1998. He 19 six years.
) filed objections in July of 1988 because of concerns 20 Do you know how we determined our objections? We
. that the government claims had been reported out and 21 don't go on the Internet. The court hasa't told us
! his weren't. 22 that's a reliable device, We get the director's
; Good evidence he was aware. But at a minimum, as 23 report, we go down to IDWR, and we review the paper.

. of April 7th when they were all there they knew these

24 We go through it page by page as has everyone else.
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1 setting a standard and making sure good cause is met,

2 Your Honor, basically guts the process and gives you no
3 certainty and no ability to finish this adjudication.

4 Your Honor, at a minimum, I ask make sure there are

§ clear deadlines and make sure that people are required

6 to meet them. It is necessary to ensure the integrity

7 of the process and to finish this adjudication.

8  With that, Your Honor, I have nothing further.

9 THE COURT: Thank you, Mr. Bramer.

16 Mr. Spencer, do you have anything to offer at

11 this point?

12  MR. SPENCER:  Your Honor, if I may, I would
13 like to address one procedural point, And I detect

14 some confusion regarding the nature of the notice that
15 individual claimants received.

16 And I do want to point out for the record that

when a director’s report is filed, there is docket

sheet notice. There is notice in all the county
courthouses.

But all the claimants in a given basin do not get
potice individually in the mail. Only those claimants
who have water right recommendations reported in that
director’s report get individual notice, And so if the
given claimant did not bave his water rights

recommended in the director’s report, he would not
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17
18
19
20
21
22
23
24
25

1 MR. SPENCER:  If they have a water right that
2 was recommended in that director's report, right.
3 THE COURT: Right. But would they receive
4 some sort of notice of anybody else's water right other
5 than the statements saying go down and if you want to
6 look at anybody else's water right, you have to do it?
7  MR. SPENCER:  No, Your Honor. What they
8 would receive in the package would be a description of
9 their water right recommendation. That would include

10 with it a notice that the director’s report for that

11 group of water rights in that basin had been filed.

12 That notice would include within it instructions

13 regarding filing objections to your own water right,

14 and information regarding where to go to review other

15 recommendations in that director's report, and provide
16 information about filing objections to other folks'

17 water right recommendations in that director's report,
18 or filing responses if other folks filed objections to

19 your water right,

20  THE COURT: If the Bedkes received this

21 notice, assuming they had a water right in Basin 47,

22 they got notice about their own water right; but to see

23 what the U.,S. had filed or what was reported in the

24 U.S.'s name, they would have to go down to the county

25 courthouse or IDWR offices?
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1 receive in the mail individual notice that that

2 director's report had been filed.

3 And [ just wanted to make that clear for the

4 record.

§ . THE COURT: So if the Bedkes rights were

6 not reported in this batch, they would not have

7 received notice of all of the other filings?

g MR. SPENCER:  That is correct, Your Honor.
9 Unless they had a water right recommended in a
10 director’s report, they would not get a notice in the
11 mail individually.
12 MR. BRAMER:  Your Honor, I believe the
13 appropriate question is: Did they have claims in
14 Basin 45 and Basin 477 And [ believe our research has
15 indicated in fact they had at least one claim and would
16 have received such notice.
17 If that's wrong, they want to speak to that, deny
18 ever receiving the notice, this would be the time and
19 the opportunity for them to do so.
20 THE COURT: Well, Mr. Spencer, if they did
21 have a claim filed in basin — in this case we're
22 talking about Basin 47. If they had a claim in there,
23 what would they receive? They would receive notice
24 that a director’s report was filed, and here's what the
25 director is recommending for their water right.

MR. SPENCER:  The SRBA court or to a regional
office of the department of water resources.

THE COURT: Or oo the Internet? Did we
have the information on the Internet back then?

MR. SPENCER: Idon't recall, Your Honor, if
our standard notices provide Internet information or
not. Okay. I'm just informed by Miss Erown that now
we don't provide that information.

If Mr. Bedke bad a water right that was
recommended in the small D&S report for Basin 45, he
would have received an individual copy of his
recommendation with this notice that would have
provided information regarding where to go look to see
what all the other recornmendations in that basin looked
like. If he did not have a water right recommended in
that report, he would not have received such individual
notice in the mail. His notice would have been docket
sheet notice and, of course, the opportunity to check
at the court, or to check at a regional office, or to
check at a county courthouse.

THE COURT: The Bedkes mentioned several
times about conflicting water rights and what they were
told by IDWR.

If a water right is in conflict, if there are
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1 flag that comes up when they receive notice on their
2 claim if they filed it in that basin?
3 MR. SPENCER: No, Your Honor, there would not
4 be,
5 THE COURT: So the claim wouldn't
6 necessarily be reported in two names, the U.S. and
7 the — Miss Brown?
8  MS. BROWN: Thank you, Your Honor. The
9 department —
10 THE COURT: Roxanne Brown for the record.
1 MS. BROWN: Yes. The policy that water
12 resources follows in that regard is that if the claims,
13 let me say a claim by the Forest Service and 2 claim by
t4 one of these parties were identical, completely
15 identical as to priority date, s to source, as to
16 place of use, point of diversion, completely identical,
17 that we would then move those claims together as one
18 with both names listed on them. Assuming — our
19 assumption would be that these two claims, identical
10 claims were for one identical water right, one single
1 water right.
12 If there is any discrepancy between one claim and
3 another, we would assume that these claims are indeed
'4 different claims, two different water rights, So we

5 would have a single recommendation for what we assumed
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THE COURT: Okay. Well, Mr. Semanko, I
think you had something very important to tell us
again?

MR. SEMANKO:
I'll take two minutes.

I just wanted to say, with regard to the argument
that reasonable people would have done all the things
that Mr. Bramer said they would have done, the
reasonable people are here. They did what they did
when they found it out. They did it as quickly as they
could. And I strongly suspect that a number of people
in their position are not as diligent as they were, and
they should not be condemned for taking the action and
bringing the action to court that they have in asking
to have the late objections filed.

They feel like they're here. They have a right
to be here. And they have a right to be heard.

The notice that was sent to these folks, as was
touched on a little bit here shortly ago, didn't say,
hey, guess what, your stock water rights have not been
recommended to you; but they've been recommended to
somebody else; and you better get an objection in.

They were not in the director's report. Even in 47 one
of theirs was not in the director's report. 11 out of
12 of the total of their claims were not in 45 or 47's
Page 55

Are we now on the other side?

1 was a single water right, a claim to a single water
2 right, or several claims to a single water right where
3 we have several recommendations for claims that may be
4 to a same source; but we were unable to discern whether
5 or not they were to a single water right,
§ THE COURT: What are the chances of a claim
7 to & stock water right within an allotment being

8 reported as identical?

9 MS. BROWN: Quite slim, Your Honor. There
0 have been cases where that has occurred. But most

1 often there is some, some difference.

2 One of the problems is that these areas are guite

3 remote; and although more than one party may seek to

¢ claim a particular source, they may actually look on

j the map and have a slightly different name for that

3 source which would kick it out of the identical box.

! You might have a slightly different legal position or a

i legal description for that source, slightly different

i place of use for that source.

i  THE COURT: Do you happen to know if any of

these in Basin 47 were reported in both the U.S. and
. the Bedkes or the Poultons's names?
MS. BROWN: In Basin 47, no. I'm unaware
- of any that were reported with two names on the same
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director's reports. Yet they're to be expected to
figure out that someone else who has filed on the same
water's claims have been recommended,

And if you get to the substance of what
Scott Bedke filed and the others filed, it says that
they just became aware that the claims had been filed.
And we all know from practicing in the adjudication
that the terms "claim” and "recommendation” get
confused all the time. I'm not objecting to a claim;
I'm objecting to a recommendation that's made to the
department. It's pretty obvious that what they became
aware of is that the recommendations had been made,

Mr. Bramer mentions that at the April 7th hearing
everybody knew what was going on and should have got
them filed. That was on Basin 45, not 47.

The initial hearing for the comparable case here
was held two hours ago, They got them filed before
that. Scott filed his on April 28th, 21 days within
the April 7th hearing. That's not an unreasonsble time
for him to have prepared the Basin 47 objection, if the
April 7th hearing is really the date that he should
have been charged with having known about this and
couldn't claim mistake or inadvertence or anything -
anymore,
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1 all in shorter than 60 days after April 7th. And I

2 think you can read the statements of the wives that

3 were at the hearing that they surely intended to get

4 their husbands in gear and get the objections filed.

5 SoI don't think there's any lack of diligeace here,

6 And it would be unfortunate if that were the finding of
7 the court.

8  There is an extreme number of claims, and it is

9 confusing. And I know the court knows it's confusing,
10 and we kaow it's confusing.

11  We're not saying confusion because of the massive
12 size of the adjudication in and of itself should be

13 good cause. But where it's coupled here with — and I
14 won't call it chicanery. I'lljust call it confusion.

15 It's confusion that was caused by the fact that we

16 decided for the good of the entire adjudication to have
17 abifurcation. There's been confusion. There's been
18 mistake of fact. There's been excusable neglect. And
19 there's no doubting the fact that this happened. And
it caused confusion. And it should constitute a part
of what is good cause.

It is similar perhaps to the event that happened
when the department was removed as a party. Oh, geez,
we. can't remove the department as a party, If you do
that, I need to be able to get in late now because they

RREURNRE

Page 57

1 where an objection has been filed."

2  That was Scott Bedke's objections, and the late

3 objections had already been granted. I'm glad

4 Mr. Bramer reminded us that those had been granted.
5 ButI think what the United States is really

6 concerned about is they're going to have to defend

7 against this and decide - the court is going to have

8 to decide where you've got a valid federal claim filed
9 with a valid objection filed against it, and you've got -
10 a valid private claim with a valid federal objection
11 filed to it, and they are conflicting claims, who owns
12 the water. Whose water right is it?
13 It will be litigated. It will be decided. We
14 want it to be decided in our back yard. Because that's
15 the water and the land that these guys care about, We
16 don't want it to be decided in basin 37 or any of the
17 basins up in the Clearwater or any of the basins where
18 it would still be timely to file an objection. We

19 don't want to go that route. We want to do it in our
20 basin with the water rights that we're concerned
21 about.
22 It's too bad that we missed the deadline. It's
23 unfortunate. We apalogize for it. But there is 2
24 standard. It is good cause, We've met it. And we

25 think that the motion should be granted.
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were defending my water right.

Well, it was a fundamental change in the process
that the State legislature decided was for the good of
the adjudication and the good of the state; but it
caused some unintended consequences for some parties.
So the court said we'll let you come in. We'll apen up
a 60-day window, and we'll let you come in even in the
test basins where the objection deadlines have long
since run.

This is similar. The court, the major parties
that are involved all decided, the department, that
12 this would be a good idea to bifurcate to get, as
13 Mr. Nick Spencer mentioned, some of the claims moving
14 along faster and get them decreed faster. And overall
15 it's been good. '

16 But we've had some problems because of it. And
17 the folks that have been impacted because of that

18 should not be left behind in the wake. They should be
19 aliowed to come up and participate in the process.

20 I submit to you that the concerns of the

United States are not so much about procedure, but
about substance. Mr. Bramer also said at the hearing
in April: "My name is Randy Bramer. I regret to

24 inform this court that notwithstanding my best attempts
25 after six years I finally appeared in a subcase hearing
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Thank you. ,

THE COURT: Mr. Semanko, will you be
submitting additional memoranda in this?

MR, SEMANKO:  Yes. Prdor to the — [ think
we agreed on July 9th is the deadline for filing 2
reply brief to what the United States had filed as a
memorandum in opposition. '

THE COURT: Even after the arguments today,
though, you still want to go ahead and do that.

MR. SEMANKO:  Yes. Ihaven't had time to
review the United States' entire brief. And there's &
number of arguments outside of the good-cause argument
13 about whether objections can even be filed at all or
14 late objections. So [ think I need to be able to
15 address those. But I'll try to incorporate as much of
16 the Basin 45 brief and argument today as [ can,

17 THE COURT: One last thing before everybody
18 closes here. There was reference to transcripts. And

19 Idon't get those transcripts as a matter of routine.

20 So -~

21 MR. SEMANKQ:;  Those would be appended to the
United States' brief. Again, they put together a very

nice compilation that includes all of the objections,

24 late objections that were filed and the cover letters,
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25 i.e., motions. And the two transcripts from April 7th
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1 and June 7th are both in that packet, and a few other
2 things that Mr. Bramer and I both referred to during
3 our arguments. So it should all be there.
4 THE COURT: So all the transcripts are
5 there. Okay.
6 MR. SEMANKO:  Correct, Mr. Bramer? I think
7 that's right.
8 MR. BRAMER: Yeah, Your Honor. April 7th,
9 1999 hearing is attached as Exhibit M. And then the
10 June 7th transcript is attached, I believe, as
11 Exhibit L. There's an index, Your Honor, on the front
12 of your brief. The June 7th transcript would be .
{3 And then the April 7th transcript would be Exhibit M.
14 THE COURT: Good. Well, counsel, is there
{5 anything further, then, we need to consider at this
16 point?
17  JARED BEDKE: I would like to respond as
18 well,
19  THE COURT: Oh, please do.
10 JARED BEDKE:  This is Jared Bedke once
1 again, Ijust wanted to reiterate what Norm says.
2 On April 7th it was told that we found out about
3 all this, and our objections were not filed until
4 June 4th. On April 7th I filed all my objections to

15 the Basin 45 hearings. And as Norm said, it was a
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1 person would have gone down and done this and done that
2 and done that; we do at the office.
3 Well, I move cattle. Iirrigate hay. Icut
4 hay. 1 gather cattle. I feed cattle all winter. I _
5 repair machines when they break down. I fix fence. |
6 dig water lines. I dig ditches. 1do all kinds of
7 things. All Mr. Bramer and his staff have to do is
8 watch the SRBA. And since April 7th I've also had to
9 become an Idaho water scholar. And that has not been
10 any small task.
11  So I'm wearing muitiple, multiple hats here. And
12 so as & reasonable and prudent person with not just one
13 thing on my mind, I feel like I was in a very timely -
14 fashion here as soon as I found out and that good caunse
15 does exist. And I once again want to state that as
16 soon as we found out we needed to do this, we went down
and immediately filed.

And | want to thank you for your time.

THE COURT: Thank you, Mr. Bedke. Anything
further from anyone else?

MR. BRAMER: If I may, Your Honor, just one
quick point. Your Honor, this adjudication has been
going on six years. We've had tens of thousands of
partial decrees issued. We are talking about
reasonable people. Everyone else has had to do this
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reasonable amount of time before I found out what the
47 filings were. And at that time I did file the late
objections in Basin 47.

Also, I did not get a notice of the director's
report. I personally, Jared Bedke, did not. In the
memorandum in opposition to the motions that Mr. Bramer
conducted, he even concedes that point in his
footnote 12 on page 5.

He states that "the affidavit does not state that
Jared Bedke was served with a copy of the notice.
Jared Bedke is a son of Bruce Bedke," and then on and
on and on and on.

1 don't open my dad's mail. And I hope he
4 doesn’t open mine. And we don't discuss everything
5 that goes on in the entire world, even though it might
6 be prudent; but we do not.

7  Healso stated that there was a numerous amount

3 of claim numbers, some 900, I think his total pot to.

9 As far as I can determioe, there's only 156 claim

0 numbers in Basin 45 that all four of us have objected

1 to. They're the same numbers. And in 47 there’s only
2 26. So] only come up with a total of 182 claim

3 pumbers that are in dispute here. Our late objections

4 are onlv 182,
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and comply with these deadlines.

All of a sudden these folks are saying we're the
reasonable people; we didn't do this; that's the right
way to view this.

I would ask this court to remember that we looked
through the director's report. So did Wiley Smith, so
did Young Harvey Walker, so did the basin thirty -- so
did Mitch Sorensen. These people all looked through
the director's reports. They all identified
objections. They all got exactly the same notice. It
didn't say the claims were competing or not competing.
This is the same thing that everybody has gotten for
13 six years,

14  Now all of & sudden we're to believe that we

15 didn't understand; we didn't have any reason to believe
16 this, They're not denied their day in court. They've
17 filed claims, They're going to litigate those claims.

18 If they want to consolidate those claims and our claims
19 and litigate them, let them do so,

20  But let's not forget what we're doing heres,

21 We're runping an adjudication with 170,000 claims that
22 needs to have some sort of procedure inherent in here.
23 Finally, concerns about substance. As I said
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24 earlier, they have filed claims that can be
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1 And finally with respect to Scott Bedke, I'm not
2 saying Scott Bedke became aware in April 7th, 1599.
3 I'm saying he became aware of the problem in July of
4 1998 when he filed objections. So it wasn't like he
5 jumped right on this in three weeks. That's not the
6 point at all.
7  The bigger picture here, Your Honar, is I told
8 you on April 7th I was concemed about opening, quote,
9 the floodgates of litigation with objections. 1 would
10 submit to this court that those floodgates have
11 opened. And this court is seeing those late
12 objections.
13 They can take Mr. Bedke's count or they can take
14 my count. But when you take in the Bedkes, the
15 Poultons, Western Stock Growers, Pickett Ranches and
16 put all those together and add them up, you're going to
17 see that number is more in the ballpark of what I'm
18 talking about.
19 There are no standards left by this court at this
20 point. Anybody can file anything any time. AndI
a1 think when the court looks at these motiops it has to
27 ask themselves what procedures are we going to use, and
23 what standards do people have to meet.

1 States’ claims were and had proceeded.
2 Now, so I interpreted that to be that I'm
3 still - the illusion that I'm laboring under at that
4 point is that a conflicting claim or an overlapping
5 claim is basis enough to get your day in court. We
& were told several times that we did not have to have
7 reciprocating objections in order to decide who would
8 own the water. And that was reiterated time and time
9 again from the department of water resources.
10 And the same — in this paragraph we were told
11 that if we, you know, if I went, if we went down to the
department of water resources and amended our claims
that were non de minimis - von know, they were filed
under the old format, filed in 1989 in Basin 47. And
if we'd come down and break them up, thus the A, B, C,
D, you know, on the claim numbers, you know, 149234, B,
C, B, E, F, G, I think it is, that that would put us on
the same footing or the same position procedurally as
the United States' claims.
Again, that was bad advice obviously. And so
we're trying to rectify that here by getting — itis
not true that we don't have to file reciprocating
objections. We do have to file them. And as soon as
24 we found out that we did have to dao that, we are.
25 And to portray us as inept and to — and that we

22
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24  Thank you, Your Honor.
25 THE COURT: Thank you, Mr. Bramer. Well,
Page 65
1 counsel and pro ses -
2 SCOTT BEDKE:  Isit my tum?
3  THE COURT: Oh, yes, if you have a
4 response. | keep forgetting you.
5 SCOTT BEDKE: My name is Scott Bedke. 1

6 guess I resent to a point the portrayal of us ranchers

7 as being somewhat inept in this. [ mean we acted,

8 we've acted in good faith at every turn here. We've

9 done our very best to comply. We've gone to people
10 that we supposed knew what was going on. We've been
11 given bad advice in several instances.
12 But, you know, we - these are not — you know,
13 we filed in 1989. We thought we were ahead of the
14 curve here. We thought that we were in compliance at
15 every turn. And we have tried to get to, you know, get
16 right procedurally at every case - at each and every
{7 point.
18 I recall — or just would reiterate Mr. Shaff's
19 letter, the very last, second to the last paragraph.
20 And, of course, this is after the bifurcation and the
21 problems in Basin 45. He says, *In Basin 47 the claims
22 may be equally as challenging, but the task can have a
23 different outcome.”
24 Well, what was the outcome of Basin 45?7 That was

25 where our claims were not reported, and the United
™ o Lo

1 just sit back and, you know, don't pay attention to
2 this, we have paid attention. We've done our best to
3 stay abreast, and I think evidenced by our presence
4 here today.
5 But like ] say, this is not the — these have not
6 been the acts of people - I mean we've acted in good
7 faith. We've tried to stay ahead of the game and
8 procedurally correct from day one; and, you know,
9 unfortunate for us that when the Basin 45 stuff and the
10 Basin 47 stuff came up, the procedures were
11 bifurcated. I mean that was not our fauit.
12 And so I just say that if there are any neglect
13 or whatever we've done has been excusable; and
14 there's — you know, it seems very easily corrected at
15 this point.
16  Thank you.
17  THE COURT: Thank you, Mr. Bedke. Well, if
18 there's nothing further, then, I'll consider the matter
19 under advisement.
20  But now I'll withhold it until you bave your
21 responsive memorandum in, Mr. Semanko?
22 MR. SEMANKO:  TI'll file it by next Fnday,
23 Your Honor. And I will also clarify, as I said before,
24 who objected or is seeking to object to what in
25 Basin 45. There's some confusion still on that.

Pagé 58|
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1 For the record, Scott Bedke and the Poultons have
2 objected to 60 claims, water right recommendations in
3 Basin 45. And the Bedkes, Jared and Bruce Bedke have
4 objected to 156.
5  In Basin 47 they've each, all of them objected to
6 the same 26. But I'll try to clarify that in my

7 brief,
8  Thanks.

9 THE COURT: Thank you. I appreciate it,

10 If there's nothing further, then, we'll go off the

11 record. Thank you, folks.

12 (PROCEEDINGS ADJOURNED)

13
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2

STATE OF IDAHO )

3 -
4 County of Twin Falls )

5

]

7 I, DUANE J. SCHNEBERGER, duly appointed,
3 qualified and acting official reporter of the Fifth
» Judicial District of the State of Idaho, DO HEREBY
} CERTIFY that the foregoing constitutes a complete
| transcription of the requested portion of the
t proceedings in the foregoing matter from electronic
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- transcript consisting of pages 1 through 69, inclusive.
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1 IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
2 THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

} REPORTER’S TRANSCRIFT

1 been succeeded by Scott Bedke; Gary Poulton, who is

2 present and I've filed a notice of appearance for

3 today; and Winslow Whiteley, His interest passed on to

4 Robert Whiteley when Winslow died. And Robert Whiteley

4 In e SRBA
5 Case No. 39576 ) Subcase No. 47-149234, 5 has since conveyed it to Carl Bedke. I filed a notice
6 ) B,C,D&E 6 of appearance for him today.
7 7  Wedon't have an NCAP, notice of completed
8 " 8 administrative proceedings, submitted yet; but there
9 9 has been a change of ownership submitted by Carl Bedke
10 10 and his wife. So we wanted to be here today to let the
11 D-a-t-e: Thursday, July 1, 1999 11 court know that those are the four parties — or the
12 12 four people who are the claimants on these particular
13 T-i-m-e: 2:15 P.M. 13 water rights.
14 14  THE COURT: And you're representing all
15 P-l-a-c-e: SRBA Courthouse, Twin Falls, Idaho 15 four of them.
16 16  MR. SEMANKO:  For purposes of today's initial
17 B-e-f-o-r-e: TERRENCE DOLAN, Special Master 17 hearing and scheduling and those things, I will be
18 18 representing all of them today, yes.
19 H-e-a-r-i-n-g: Initial Hearing 19  THE COURT: Good. Thank you. Also present
20 20 in the courtroom this afterncon we have
n 21 Randsil Bramer representing the United States. And we
22 * 22 have Nick Spencer representing IDWR.
23 23 Since this is an initial hearing, there's a lot
24 24 of things we could talk about. Is there anything we
25 25 can start it off with here and get the ball rolling?
Page 1 ' Page 3
t COURTROOM OF THE DISTRICT COURT, SNAKE RIVER t  Mr. Semanko?
2 BASIN ADJUDICATION COURTHOUSE, 253 Third 2 MR. SEMANKO: I may say & few words real
3 Avenue North, Twin Falls, Idaho, Thursday, 3 quickly. Mr. Bramer and I did have the opportunity to
4 July 1, 1999, 2:15 P.M. 4 speak this morning. He was kind enough to call me and
5 * ¥ 5 talk about this ahead of time.
6 THE COURT: Good afterncon, counsel, ladies 6 1 think where we're at, Your Honor, is, in our
7 and gentlemen. We're back on the record. This is the 7 mind, is kind of a continuation of the hearing that we
8 date and time set for an initial hearing on five 8 had on June 7th in Basin 45. At that time we expressed
9 different water rights, Basin 47. They begin with 9 concern about the 1.8, claims going forward while the
10 14923A, B, C, D, and E. 10 private claims had not yet been reported and, more
11 In court this afternoon we have Norman Semanko 11 importantly for purposes of today, the fact that we
12 representing the claimants, The original claimant was 12 thought they all ought to be considered together to the
13 Winslow Whiteley; and I think, Mr. Semanko, you're 13 extent they were claiming the same water for the same
14 going to explain where we are in owpership on all of 14 purpose.
15 these five claims? 15 We've got the same hasic issue today. 47-14923,
16 MR. SEMANKO:  Yes, Your Honor. Do you want |16 as originally claimed, was for a half a cfs for 2,000
17 me to do that right now? 17 range cattle on several different sources. And for
18 THE COURT: Well, just briefly. Y.ou can 18 purposes of being reported, it was chopped up into
19 use the microphone right there, if you need to. 19 de minimis pieces -- as my clients call it,
20 MR. SEMANKO:  There are four names on the 20 de minimized — so that it could be reported. And it
21 claim 47-14923 as it was originally filed. That's 21 was reported.
22 since been split for purposes of recommendation to the 22 Tt overlaps obviously, as you can see from the
23 cour into an A, B, C, D, and E portion. 23 objections that the United States filed, with a number
24  The original claimanis were Bruce Bedke, who is 24 of United States’ claims. Those claims are the subject
25 still z claimant; Ray Bedke, who is deceased and has 25 of a hearing later today as to whether or not our
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t clients and others should be able to file late

2 objections in those subcases.

3 I guess the short story is, what we'd like to see

4 happen is that when those are resolved in terms of

5 whether there will be objections and whether there will
& be subcases or not in the United States’ claims, we

7 think they ought to be again proceeding in tandem with
8 these claims so that we — we'll have common sets of

9 facts about where the cows go, who owns the cows, where
(0 they drink water. All those kinds of things are facts

L1 that are going to be relevant in both subcases whether
12 it's the private claimants' subcase 14923 or the United
I3 States' claims in the 26 subcases where motions to file
14 late objections have been granted.

t5 So I guess what I'm asking or suggesting is that

16 we continue this. I also would like to at this time

|7 make a motion to reclassify these subcases as Class 2
|8 subcases rather than Class 1. They are not the typical
|9 minor, small Class 1 type of subcase where the director
10 recommends 1 cfs, the claimant thinks it's supposed to
11 be 1.1 cfs, and they have a battle over that.

12 This is & case where a claim has been recommended
13 by the department to a private claimant. The BLM,

4 Forest Service, the federal government, anyway, have

1§ objected. It's Forest Service in this case. And it’s
Page 5

1
2
3

4
5
6
7
3
o

10
11
i2
13
14
15
16
17
18
19
20
21
2
23
24

MR. SEMANKO:  No, I would just like to
provide it for illustrative purposes. I don't think
it's fair to ask that it be marked as an exhibit and
admitted, I haven't provided it to counsel ahead of
time. And certainly this is not an evidentiary
hearing.

But just for purposes of trying to explain as a
continuation of the last hearing where we are, outlined
in blue on the map is what we refer to as the West Side
Allotment, the Goose Creek Cattle and Horse Grazing
Allotment. And this is the allotment that this water
right, 14923A, B, C, D, and E is in. It's on the west
end of that allotment.

The great majority of the claims, the 10 claims
that have not been reported in Basin 45, are more on
the east side of this same allotment. So when we say
it's necessary perhaps to consolidate, and later we
probably will, at least the proceedings for Basins 45
and 47, we mean jt. Because the cows don't know that
there's a basin line somewbere in Range 19 East. All
they know is that there's this allotment, and maybe
there's some fences and things.

But the facts are going to be appreciably the
same. And the claimants and objectors are going to be
appreciably the same for this entire allotment.

Page 7

1 much more complicated than a standard Class 1 subcase.
2  AndIdon’t know if anyone would have an

3 objection to that. But certainly if it's going to be

4 grouped together with other cases, it's not something
5 that lends itself to a 45-day schedule.

6  We think it's something that should be the
subject of a scheduling conference, including
opportunity for 16(k) type of resolution, if the court
decides that's necessary or if the parties decide that
it's time to sit down and talk, Certainly we ocught to
talk about discovery schedules and consolidation and
all thase types of issues. And those kinds of things
lend themselves much more to a rule 16 scheduling
conference than to the initial hearing process. So we
would like to get these on & track for a scheduling
conference rather than an initial hearing, and would
make that motion at this time.

Your Honor, I thought it would be helpful — just
briefly, the last time we talked about where these
grazing allotments are; and it's kind of hard to
understand it just from me talking. I brought a couple
maps just for illustrative purposes. If can -~ and
if there's no objection, I'lf show those to counsel.

THE COURT: Mr. Semanko, do you want this
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10
11
12
13
14
15
16
£7
18
19
20
21

24

~

And the grazing allottees in this blue area, in
the West Side Allotment are Bruce Bedke, Scott Bedke,
Gary Poulton, and Carl Bedke. Those are the four that
are here on 14923,

The other allotment in the purple - and also
this is the allotment, the blue, where the claims that
are the subject of the hearing on motions to file late
objections in Basin 45 last month and in Basin 47 this
month are located with the exception of some additional
ohjections that Jared and Bruce Bedke filed. They're
in this other allotment as well, the purple allotment.
"That's the east side of Goose Creek grazing allotment,

And that's the only extent that those are
involved right now, because those private claims have
not been reported with only a few exceptions, I
believe. Maybe we can speak to that later,

But just for illustrative purposes, the claims
that we're dealing with right now are in the blue in
the West Side Allotment. And ] wanted you to know —
and basically the dividing line there is Goose Creek.
As you can see, the Goose Creek reservoir is right
smack in the middle, At the very northeast part of the
map is Ozkley, so you can orient yourself a little bit
there. And there are a number of grazing allotments in
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1 THE COURT: Well, Mr. Semanko, do you think
2 the issues in 45 and 47 are going to be identical?

3 MR. SEMANKO: They will be, Your Honor.
4 There will be some issues about licenses and, as

5 Mr. Pickett was saying during the last hearing, about
6 the type of water right that's been claimed. But for

7 the most part, the issue is going to be the issue of

8 whether the water right is properly — I don’t want to

9 say held because I'll get in trouble. United States
10 holds water rights under licenses. But whether the
11 water right should be decreed in this case to a private
12 claimant who has claimed it or to the United States
13 who's claimed it under a different number. And that's
14 essentially the issue. _
15  And there's a number of theories as to why it
16 should go to one or the other. And that's the subject
17 of a later hearing. I'm not going to get into that.
18  But certainly for purposes of scheduling, this is
19 a small tail that shouldn't wag the dog. We've got,
20 out of 12 claims that were filed in this grazing
21 allotment, and that includes the de maximus claims, all
22 of those have not been reported yet, Those 11 or so
23 have not been reported, including one in Basin 47.
24 47-14924 has not been reported.

25 I've got my copy of the name and number index
Page 9

1 diversions or improvements at least for stockwatering,
2 Do you think that's going to be a distinction?
3 MR. SEMANKO: Ihaven't had that conversation
4 with him yet, Your Honor. And I will have that
§ conversation with him as he indicated.
6  There may be some difference on how we treat
7 things because of licenses; but other than that,
8 there's any number of differences, factual differences
9 on federally involved water right claims. For example,
10 the point of diversion could be on private land rather
11 than public land or federal land in any event; and you
12 look at it completely different in terms of what the
13 issues might be or how you might settle it.
i4 So I guess until I know exactly what his claims
15 look like, and he's in a — he's not in either one of
16 these allotments. His allotment is not drawn on here.
17 1 don't know exactly where it is; but it's not either
18 ome of these allotments.
19 So until I know factually what he has claimed and
20 what he's seeking to object to -- and he's been
21 representing himself to date — it's very difficuit for
22 me to answer the question, But, yeah, there could be
23 some differences in how we treat some different kinds
24 of claims. But for the most part, the issue is the

25 same,
Page 11

right here on counsel's table. And I don't see 14924
in there. So by my count, out of the 12 claims that
were filed by these claimants, only 1 has been
reported.

So to let this one - and then, of course, you
have the issue of all the objections to the
United States' claims for the same water, some one
hundred and — well, that's not the right number
because that includes the other allotment. But
certainly a number of objections in Basin 47
26 subcases that would have objections in them. To let
this one subcase go forward with all that other pending
and yet to be reported or yet to be decided whether
objections will be filed, I think, would be a huge
waste of judicial resources and certainly my clients'
So we'd hope these could be scheduled at a [ater
time with whatever survives out of the pile that we've
got in the other hearings and the other reports that
are issued later, and that they be the subject of a
scheduling conference rather than an initial hearing.
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22 I'd stand for any questions.
23 THE COURT: Well, Mr. Pickett suggested
24 there might be a difference in treatment between

in-stream flow claims for stockwatering versus

I

Dacma 10

And 1 think as Jared Bedke expressed at the
April 7th initial hearing on some water right claims,
there’s a couple of different theories that are
floating around. And you can see them expressed in the
jate objections that have been filed.

One is the idea that I've already mentioned -
that the beneficial use was made by the private
claimant, and so the water right should be decreed to
the private claimant rather than the United States.

The other is where there are licenses, or even
11 where there aren't licenses, the United States couldn’t
12 have appropriated the water because it was already
13 appropriated by the private claimant. And that's
14 anpother theory that's out there as well.

15 And whether those different types of theories

16 apply in all factual circumstances, I don't know until
17 1 see the factual circumstances. But in our cases

18 those are the two theories that have been put forward
19 for the court to look at as far as a meritorious

20 position.

21 THE COURT: Do these allotments go into
22 other states? Or is the state the boundary?

23 MR. SEMANKO:  I'm looking at them for

24 noddings. They da go into other states?

25 VOICE: The Utah and Nevada state line
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is the lower boundary of the allotment.

THE COURT: So we're not talking about
water rights in Nevada or Utah.,

VOICE: No, sir.

MR. SEMANKO:  That's somebody else's
subcase.

THE COURT: Well, Mr. Semanko, since we're
bere at an initial hearing, some of the other things we
need to talk about are settlement possibilities,
alignment of parties,

Do you have any ideas of where we need to go
there, where the court might be able to help move
things along?

MR. SEMANKO:  Much to both counsels for the
United States credit, they have approached us about
sitting down and talking settlement. Other than
counsel shoptalk, we haven't talked about any
specifics. We're agreeable to talking with them.

Probably what we will do is communicate what
would be acceptable to us to them and see if it's worth
sitting down at that point, whether they think we're
close encugh that we should sit down. I don't want to
waste either their time or our time; but certainly I
personally as counsel for others have settled some of

these; and I would be not exercising my role as counsel
Page 13

1 have not been reported yet,
2 So that's an issue I haven't had time to think
3 out, and would maybe be something we'd want to brief or
4 have a hearing on rather than trying to figure it out
5 here. But that's at 2 maximum. I think we'd like to
6 see them all considered together.
7  But at a minimum we've got to have the Basin 47
8 stuff, I think, considered together factually and
9 legally. They're too common to let one go forward and
10 not have the other one go with it. So -
11 THE COURT: Well, we talked about some of
12 the water rights that haven't been reported yet and
bolding off on these water rights unti} those are
reported. And I think we were talking in the year
2000?

MR. SEMANKO: Well, that's for Basin 45.

It's December of 2000. I'm not sure, and maybe the
department can check or maybe they know, what it would
be for Basin 47.

But if we're right about 14924, 47-14924 not yet
having been reported and being in the same grazing
allotment — and I'd note on the claim for that it, one
of the remarks is see also reference right A45-10325
for other water rights. Well, that's a reference in a
Basin 47 claim to a Basin 45 water right and the other

19

22

24
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properly if I didn't at least explore that.

But, on the other hand, it's entirely up to the
client what is acceptable in terms of sitting down and
talking. So I've gotten a good idea from my clients
over the last couple of weeks what would be acceptable
to them; and I'll communicate that to counsel for the
United States and see if we can move forward with some
kind of discussions. We certainly don't want to have
to keep this ball rolling if we don't have to.

THE COURT: What do you suggest for our
next setting in 149237
MR. SEMANKO: I want to say after we get

resolution on the motions to file late objections.

- Because at a minimum those cases need to be considered,

those subcases with this subcase. I'd say at a minimum
we'd want it after that. Maybe August 2nd we'll know
something; and we can at least talk about it on

August 2nd with the status conference or sornething.
But that's at a minimum,

At a maximum, I think we're locking at the issues
being the same between Basin 45 and 47, and maybe —
and a lot of the facts, and maybe consolidating at
least procedurally, if not completely, those subcases
as well. Now, that, of course, would require the

nice water rights that we talked about last time which
haven't been reported. So they are intimately linked.

And I think we have to wait for the 455 and this
47 to be reported before we truly know what the ball of
wax is going to look like. In the meantime we resclve
the late objection issue, see if people can get in on
late objections or not, and we'll be able to square off
and settle the dispute either through the court or, you
know, through discussions.

THE COURT: Well, assuming the late
objections are allowed, using your figure the ball of
wax, aren't we getting bigger and bigger and bigger
until we can't handle this thing anymore until at least
a year from now?

MR. SEMANKQ:  Well, if you went with my
suggestion last month of remanding the whole thing back
to the department for Basin 45 and perhaps 47, it would
be a pretty big ball of wax.

But here I'm seeing one claim that's been chopped
into five pieces in Basin 47 that's before the court
new, 14923, 14924 which hasn't been reported yet, so
there's two, in essence two private claims that have
been divided into six in Basin 47. There's the
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124 26 subcases in which — Mr. Bramer will charactenrize it
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objections; so there's more than 26 cbjections, But 26
subcases in which people are seeking to file objections
in Basin 47 that I'm aware of. I haven't talked with
Mr. Pickett. There may be more that he's involved with
that we're not at this point.

So I'm looking at 30 or so thers, 32; and then in
Basin 43, of course, we know the nembers on
Jared Bedke's amended Exhibit A, 156 Basin 45 subcases
i which - of course, all they're asking is to be
heard on the merits. But those, if the court decided
not to hold those back because of waiting for Basin 45
to be reported, I guess, could go forward. We would
prefer obviously to have the legal issues made at one
time with regard to both kind of claims, private and
government claims. But just roughly counting there,
it's around 200 subcases.

And I guess | don't know what you mean by how big
the ball of wax gets, or if you're meaning to address
the motion that is to be heard later. But certainly if
20 we wait for Basin 435 and 47 to be reported until we
consider the federal ¢laims and this one private claim,
it will take a little more time to do it.

But, on the other hand, we're going to have to
resolve those when they get reported, anyway, The same
issues are going to be argued. The same, more
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1 with having to wait until they're reported before we
2 resolve this problem.
3 THE COURT: Well, another alternative might
4 be to pick one of the cases that represents, contains
5 all of the issues that we need to decide eventually and
6 proceed with that one case now instead of waiting for
7 the remainder to be. And then the law of the case
8 would govern the later ones as they're reported.
9  Is that a possibility?
10 MR. SEMANKO:  Well, if that were to be done,
11 and I'm thinking it through as I stand here, it would
12 obviously have to be, at least for the ones that [
13 represent, 14523A, B, C, D, and E because that's the
14 only one that's been reported to a private claimant at
15 this point. If their objections are granted, obvicusly
16 then you got a full plate; and you could decide the
17 issue. And that's up to the court to decide whether
18 that's an efficient way to move.
19 The facts are going to be common among all of the
20 subcases whether reported or not. And I would leave it
21 to the United States to speak to whether the
22 26 subcases that we've sought to cbject to are
23 representative enough of the other 156 subcases in
24 Basin 45 that we sought to — as to whether that's-a

25 sufficient ball of wax to deal with, if that's a big
Page 19

1 resources are going to be used. And it just doesn't
2 seem to be a good use of resources to move ahead with
3 some and wait for the others to come later, especially
4 in light of what we all know was overall a good result
5 but had some bad effects of going ahead and splitting
6 things up between de minimis and de maximus water
7 rights. We've created a little bit of a problem.
8 And ['ve read over the April 7th transcript; and
9 there were references by the court, by counsel for the
10 United States, by the private claimants — I wasn't
11 involved at that point, but to the fact that there's
12 been a lot of confusion and a lot of problems caused
13 because of the fact that these have been bifurcated.
14 And certainly Mr. Tuthill at the June 7th hearing made
15 that abundantly clear for both Basin 45 and 47,
16 So I think we've got a dilemma. As you stated at
17 the last hearing, we need to figure out how to deal
18 with it. And I sympathize with your struggling to
19 figure out how to deal with that; but I think we have
20 to figure out a way to deal with it rather than letting
21 the ones that have been out of the cage go forward and
22 holding the others back for later.
23 I think we do need to copsider them together.
24 And since we don't want to force or try to force the

25 department to pump these all out right now, we're left
Pacoe 18

1 enough ball of wax to deal with the issue and set, I

2 puess, precedent for the others.

3 Although if they're not consolidated, that's not

4 going to be the case. The subcase will, 1 imagine,

5 stand on its own until the others are litigated later.

6 And that, now standing here and reasoning it

7 through, still means we litigate it twice; we argue it

8 twice; we brief it twice; we discovery schedule it

9 twice; and use a lot of our clients' resources twice,
10 So it may not be the best way to go. But certainly if
11 it was going to happen, it would have to be 14923, I
12 think,
13 THE COURT: Well, I hate to have the court
14 choose which case to go ahead with. And it would be
15 better if the claimants themselves could make that
16 decision. But that's at least a possibility.
17 MR. SEMANKQ:  Well, again, my suggestion
18 would be at least to wait until August 2nd, see where
19 we are on the motions to file late objections, and then
20 talk about the status of this case and whether we can
21 schedule it now or decide what to do with it. But [
22 think at this point it's abundantly clear that it's
23 premature untif we see what happens with our motions to
24 file objections in Basin 47 and perhaps Mr. Pickett's
25 motion and others that may be filed in the interim.
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THE CQURT: Okay. That's all I have,

1 disputes; I have heard there are factual disputes. The

? Mr. Semanko. Thank you. 2 fact is perhaps through the motion to reclassify to a

3 MR, SEMANKO:  Thank you. Sorry I took so 3 Class 2 subcase we can have in writing the issues as

4 long. 4 the parties ses them,

5 THE COURT: Mr, Bramer, do you have any 5 Again, we've made some attempts to initiate
initial hearing type statements — 6 settlement discussions to, at a minimum, define those

MR. BRAMER: Yes, Your Honor. 7 issues. But at this point in time I cannot say that

THE COURT: — rather than arguing the 8 there are clear issues we can resolve that will govern
merits? 9 all these cases or would not govern all these cases,

MR. BRAMER: May it please the court, my 10  Finally, Your Honor, I do have a difference of
name is Randy Bramer. ['m here for the United States 11 opinion on how many late objections we have. By my
on behalf of the Forest Service. 12 count, by the time we get to 3 o'clock we have well

Your Honor, I have to differ with Mr. Semanko’s 13 over 700 subcase late objections that have been filed
characterization of what we're doing here today. We 14 in the three months since April 7th when we first
have Subcase 47-14923A, B, C, D, and E. They have been |15 appeared before this court on Mr. Bedke's 60
reported out in the name of private claimants. We have 16 objections.
filed objections. 17 Your Honor, I have nothing further at this point

This is not the same situation we had in Basin 45 18 unless you have any questions.
where those claims had not been reported out. This 19  THE COURT: Do you have any suggestions of
case is perfectly ripe for determination, If we want 20 where we go from here?
to go forward on initially the objections we're going 21 MR. BRAMER: Your Honor, 1 think we hear the
to hear today, the late objections will be heard 22 late objections. Should the court choose to grant
today. They're not scheduled for August 2nd. 23 those late objections and if the court did grant those,

Once the court makes those determinations, if 24 we may wish to bave them consolidated.

Mr. Semanko wishes to file a motion to consolidate 25 The United States, of course, is not going to
Page 21 Page 23
1 those two claims, that would be the appropriate time to 1 take the step. If Mr. Semanko believes that’s the
2 doit. Ibelieve we are in an initial hearing, and 2 appropriate step, he can file the appropriate motions.
3 we're prepared to schedule a hearing and go forward on 3 At this point, Your Honor, I do not know the
4 these claims. 4 court mediated settlement — or having a settlement
5 Second, Your Honor, 1 would oppose any oral 5 mediator come into this process would not be a useful
6 motion to reclassify as a Class 2 set of subcases at 6 thing to have. I feel like we are attempting to
7 this point. There are several reasons for that 7 initiate settlement discussions. All due fairness to
8 concern, Your Honor. 8 Mr. Semanko, he has had a group of people he's trying
9 Number one, it is unclear who Mr. Semanko even 9 to represent; and it has not been easy to join that
0 represents. The last hearing Mr. Semanko was 10 group together. So I think that's an alternative we
1 representing Mr. Bedke. This hearing he indicated he's 11 may wish to explore.
2 representing several other parties. Mr. Pickett 12 As far as the August 2nd date, the only thing we
3 indicated he might be representing him. We are not 13 have on August 2nd right now is Mr. Pickett's late
4 even clear who Mr, Semanko is representing, let alone 14 objections and an initial conference concerning
5 the issues before the court, both of which, and 15 Mr. Pickett. None of these claimants in this
6 particularly the latter, is germane to a Class 2 16 particular case are before the court on August 2nd.
7 subcase designation. 17 MR, SEMANKO:  That's correct.
8  We would ask, should Mr. Semanko and his clients 18  THE COURT: We've got an independent expert
9 wish to have a Class 2 subcase designation, they would 19 sitting in the court. And we also, of course, have the
0 make that motion in writing. We would respond 20 State available, State of Idaho.
1 appropriately. At this point we simply don't have 2 Would either of them be good for moderation of a
2 enough information to take any position. 22 settlement conference?
3 Further, Your Honor, as to the issues, ['m not 23 MR. BRAMER: Your Honor, I think what we
sure what the issues are. No ope has actually told me 24 would like to do, if possible — I would need to
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1 discuss it directly to him. But I believe some attempt

2 to get the parties to the table together and to discuss

3 these issues would be useful.

4 If the best vehicle would be the use of IDWR and

5 perhaps one of their administrative judges, we have

& Mr. Spackman as well as a couple other folks, that may
7 be a good vehicle to do it. Then you would not put the
8 pressure on the department, who are the people who are
9 appearing in court as the court's experts, to have to

10 mediate that sort of dispute. But I think something

11 along that procedure would be something that would be
i2 worth pursuing.

13 THE COURT: What I was thinking about,

14 having somebody with some expertise in these fields,
15 you know, that could let everybody know what state law
16 is or isn't.

17  MR. BRAMER: The people I'm suggesting,

18 Your Honor, are the administrative law judges for the
19 department that would hear water rights cases,

20 THE COURT: Sure. Mr. Spackman, I'm sure,
21 has a reai wealth of experience,

22  MR. SPENCER:  Yes, Your Honor.

23 THE COURT: Another benefit of having a

24 state person moderate, we don't have to pay him

25 anything, do we?
Page 25

stay all of this. Because the director's report for
irrigation and others is 2001 rather than 2000,

~ So, again, if we're talking about staying — but,
again, here we're not talking about the claims that
weren't reported. We're talking about a claim or
several claims in Basin 47 which are not before the
court weren't reported. The claim before the court has
been reported, objections have beéen filed, and it's

ripe for determination.

THE COURT: Mr. Semanko, what do you think
of the idea of having someone like Mr. Spackman
moderate some kind of settlement? Or a special
master?

MR, SEMANKO:
or -

THE COURT: . Yes.

MR. SEMANKOQ: [ think that’s an appropriate
subject for a rule 16 settlement conference which — or
a scheduling conference which we would have if this was
a Class 2 subcase. I'm not opposed, if we sit down for
settlement, to having the department do it, obviously
because they would be someone presumably we wouldn't

1
2
3
4
5
[
7
8
9

10

As a court-ordered mediation

18

20
21
22
3
24
25

have to pay.
But frankly I'd have to ask my clients. I think
I said during my comments that we would communicate
Page 27

MR. SPENCER: Your Honor, I believe the
department would do its best to accommodate any
reasonable requests by the parties.

THE COURT: Well, on another matter, what
do you think of my great idea about picking one case
and proceeding with that?

MR. BRAMER: Your Honor, at this point in
time ] think we take the cases as they're coming in.
And you have a case in front of you right now.

You also have another case that presents similar
issues. I believe Mr. Brown has a case with the
Matthews brothers.

But I think at this point in time, given the
delay — and it appears every time we're delaying these
proceadings we seem to be receiving not two or three
new late objections, but rather hundreds of late
objections. I think we should move forward on this. I
think the deadlines have passed. And if the parties
can make a good showing - or a good showing of cause
as to late objections, they should be granted.

However, I do think what we're doing is putting off the
inevitable.

And Mr. Semanko raised the issue of a claim not
being reported out, I think this court focused on it
as [ did, and that is does that mesn we're going to
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1 what we thought was a reasonable settlement proposal to
2 the United States; and then if they thought it was

3 worth sitting down to talk about it, we'd do that.

4 That's more than we've done so far. We've just

5 talked over the phone so far.

6  I'd need a couple minutes to talk to my clients

7 to see if they're interested in doing that. I can't

& make that decision for them, whether they'd like to go

9 to a settlement conference right now or not. 1

certainly could see its value and benefit.

11 THE COURT: Can you think of someone else
12 who might be able to moderate such a settlement?

13 MR. SEMANKO:  There's some guy who is

14 marrying Miss Chenowith. I think he could do a good
15 job.

16 THE COURT: For free?

17 MR. SEMANKO: I'm sure he would do it for

18 free. But I'm not sure we could get the United States
19 to agree to having Wayne Hage moderate the case,
20 mediate the case.

21 THE COURT: Does he happen to live in
22 Nevada?
23 MR. SEMANKO: Yes. He lives out of state,

24 too. But he does have a daughter who lives in Boise,
25 so ke does travel here quite often.
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l To be serious, my experience with the special 1 August 2nd, but that I had heard that there were some
2 masters has been good. Idon't know if they all have 2 hearings on similar matters going on that day. And it
3 experience in this and would not want to participate. 3 might be a good day to have a status conference or a
&  And my experience with the department has been 4 scheduling conference or whatever the court might want
5 good. Mr. Spackman has been one who seems to encourage 5 to have. But I think it would be premature to submit
6 settlements; and [ think he would do a good job if we 6 scheduling orders at this time.
7 decide to go that route. 7  MR. BRAMER: To address Mr. Semanko's
8 Ican't think of anyone else other than the 8 concern, if I may, Your Honor, and to clarify, 1
9 special masters at this point that we wouldn't incur 9 believe I talked to Mr, Semanko. And what we had
0 additional expense going that route as well as 10 agreed to is it seemed sensible for the court to rule
1 litigation and maybe twice as well. 11 on the late objections prior to setting schedules.
2 THE COURT: Sure. Well, Mr. Bramer, what 12 What I am suggesting here is that we get together
3 do you think we should do pext in these five subcases? 13 and think about a schedule in this subcase, try to
4 MR, BRAMER: Your Honor, my suggestion to 14 agree to dates pending the court ruling on those late
5 the court would be: I will submit an initial 15 objections. Should the court rule and ailow those late
6 scheduling order to Mr. Semanko in the next week. We 16 objections, nonetheless we would be prepared to submit
7 will see if we can jointly agree to a scheduling order 17 an order to this court to move forward in this
8 for this case. If we cannot, we can submit separate 18 subcase, '
9 scheduling orders. We can then evaluate, depending on 19  THE COURT: Sure. It sounds like you're
0 this court's ruling on late objections, whether a 20 right about getting, me getting my order out on the
1 motion to consalidate is necessary, and to move forward 21 late objections.
2 along those lines. 22 MR.SEMANKO:  With that clarification, that
3  MR. SEMANKO:  All ] can say is that is not 23 is what we discussed this morning. And that makes
4 consistent with the conversation that | had with 24 sense.
'$ Mr. Bramer this moming. If that's the way he wants to 25  THE COURT: Sure.
Page 29 Page 31
1 proceed, that will be fine. 1 MR.SEMANKO: At that time we may decide
2 Iwould just as soon set this off, I can just 2 ourselves whether we want to move to stay until the
3 from the April 7th transcripts cite several instances 3 other report comes out or whatever. But certainly 1
4 where the United States asks for 30 days and 60 days to 4 don't think we can take the next step, whether it's
5 do nothing more than explore whether an SF5 can be 5 scheduling or us filing a motion to consolidate or
6 entered into, whether a report can be generated by the 6 whatever, until we see what happens with the late
7 department. And to suggest that we're trying to delay 7 objections. So I agree with that assessment that we —
8 this thing by asking for a mere 30 days or so to see g THE COURT: I don't think Mr, Bramer, and [
9 how this thing proceeds on our motiens to file late 9 didn't take it to mean that he was trying to delay the
0 objections is unbelievable to me. 10 matter or you were trying to delay the matter. So I
1 But if we want to go ahead and submit scheduling 11 never took it that way,
2 orders, we can do that. I think it's pretty much a 12 Just a point of clarification, the boundary
3 waste of time when we don't have a decision on motions 13 between 47 and 45 is Goose Creek?
4 to file late objections yet, and don't know what the 14  MR.SEMANKO:  And this is where we could use
5 train is going to Iook like yet. 15 some technical expertise. No, the boundary between the
6  Again, this is the tail wagging the dog. This 16 West Side and the East Side Allotment is Goose Creek.
7 allotment does cover this entire area. There are 12 17 The boundary — and I don't have it marked on here, but
8 private water right claims that have been claimed, 18 it's somewhere over on the very west side of the map
9 de maximus claims. Only one of those in five parts has 19 for Basin 45 and 47.
10 been recommended. So — again, not to mention all the 26 I know that, for example, Piney Creek is in
11 federal claims that we tried to object to. 21 Basin 47. It's not included on the claims for
2 So | think it would be very premature to move 22 Basin 47, So it at least goes over as far as about to
13 forward with this, the same as it was in Mr. Pickett's 23 where 19 East is shown on the bottom of the map.
14 case to move forward. | mentioned August 2nd not 24  ButI don't have that line - I didn't use that
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1t smaller part of basin - or of that allotment that's in

2 47. That's why there's only two claims filed, whereas
3 there are 10 claims filed in Basin 45 in the same

4 allotment, 10 here and 2 here. And ope of the 2 has

5 been chopped up into five pieces,

6  And then Jared and Bruce Bedke's late objections
7 pertain just to the purple area. And then they also

8 have them in the blue area.

9 SCOTT BEDKE: I ] may, Your Henor, the line
10 is the Trout Creek Ridge there that differentiates —~

11 this is Scott Bedke -~ between 47 and 435.

12  THE COURT: Good. Thank you. Is that near
13 Piney Creek?

14  SCOTT BEDKE:  Right, Piney Creek would be in
15 47,

16 MR. SEMANKO:  So it would be about where that
17 450 is on the bottom, working up from there, maybe a

little to the left of that along the line. In any
event, it's not all in one basin unfortunately.

MR. BRAMER: If I may, Your Honor, I think
the court should be careful not to be focused on where
the Forest Service draws its grazing allotment

18
19
20

21
22
23

1 impartial, this is not an United States person, this is
2 not somebody who's got an axe to prind with us ~ [
3 think that's a much more constructive dialogue. And I
4 would encourage the court to send us down that road, if
5 we can.
6 MR.SEMANKO: Let's assume we do that. What
7 are we going to be talking about in settlement
8 discussions is my question. They have filed objections
9 to us. We bave tried to file objections to them. But
10 certainly we cannot resolve something that we haven't
11 even - the court hasn't decided whether we can be in
12 on yet,
13 Soif we can discuss our objections to the
14 United States, that would certainly be a productive
15 discussion. But short of that, I'm not sure what we'd
16 order under 16(k) at this point, Just these subcases
17 and not anything dealing with the United States claims
18 is my problem, and doing it more than once again.
19 MR, BRAMER: Your Honor, we will be arguing
20 those late objections today. I'm assuming the court
21 will have a decision relatively soon on that. To set
22 up a 16(k) mediation, to make sure the mediator is

24 claimants a little bit better feeling of fairness, and
25 Mr. Servanko can tell them this is a person who is

) o PSR, 3 |

boundaries, but rather where the claims at issue have 23 available, to set up some procedures to do that
24 been filed and are before the court. In Basin 45 this 24 certainly is going to take 30 to 45 to 60 days.
25 court was asked to stay the proceedings on competing 25 My point is if the process gets started, we may
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1 claims until they were ordered out. That's on that 1 get to a result. If we fail to do that, [ think we're
2 map, too. Basin 47 is on that map, too. 2 going to be back in this court on August 2nd with the
3 But as soon as we get into the administrative 3 same arguments, looking at the same issues.
4 boundaries the Forest Service uses and trying to 4 Idon't believe a Class 2 subcase designation is
5 evaluate this process, it gets hopelessly complex. So 5 in any way required to have a 16(k) mediation. And I
6 I would try to caution the court against mixing those 6 think what we're going to do there is bog down in
7 things up, 7 additional paper., Now, should Mr. Semanko decide
8 I think the department would probably agree with 8 that's the procedure he wants to utilize for whatever
9 that assessment. They've had to look at these 9 other purposes, that's his choice.
10 watersheds before. 10 MR. SEMANKOQO: My only concern was it didn't
11 Your Honor, one fina] comment. You asked about 11 look like a Class 1 subcase. And that's the only
12 what should you do. And [ think a 16(k) order would be 12 reason I suggested Class 2. It's a little more
13 appropriate. And if the court wishes to ask the 13 complicated than the run-of-the-mill Class 1. But I
14 parties to submit their rationale why that would be 14 could be wrong.
15 appropriate, ] think it would get settlement 15  THE COURT: Well, frankly I'm not sure that
16 discussions off of square one. 16 differentiation between classes 1 and 2 has z lot of
17 I don't know that by August 2nd Mr, Semanko may 17 meaning when you get into a contested matter like -
18 send me a letter; we may say that's not acceptable; he 18 this. I think that was just for convenience for
19 may say too bad or that's not what we want to do. 19 administration purposes the reason that distinction was
20 That's that, I don't consider that to be constructive 20 made,
21 settlement dialogue, I comsider parties sitting down 21 But when you talk about scope of the issues, we
22 across the table from each other potentially with a 22 are here. The court will do whatever it has to to
23 mediator — which I think wiil give some of the 23 resolve the issues. And if it means handling it as you

would a Class 2 or Class 1, whatever it takes, we'll
25 take care of that.
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1 Mr. Spencer, does it make any difference from

2 your position as the independent expert to the court of.
3 how these are handled basins together or separate?

4 MR. SPENCER: Well, Your Honor, I think that
5 there have been several routes that have been

6 suggested. I would suggest that if it is a matter that

7 we have such common issues that all the rights ought to
8 be considered together, then I would think that it

9 wouldn't mean much weight until the department has had
10 the opportunity to issue its recommendations on all

|1 those rights.

12 And in that regard ] would like to make a comment
|3 about the discussion regarding delay and the concerns
|4 being expressed that one side is trying to delay or the

IS other side is trying to delay or that the department,

|6 by failing to recommend all of the rights at the

|7 present time, is delaying the process. [ think that

|8 the proper perspective to apply here is that this

|9 bifurcation has not caused delay. What the bifurcation
10 in effect has done has resulted in some of these rights

)1 being reported two years ahead of where they otherwise
12 would have been,

1 And 50 it's not a matter that we are delaying the

)4 process through the bifurcation. It is a matter that

'S we now have some rights that actually are way out in
Page 37

1 initial hearing on April 7th as the basis for filing
2 their objections; and there was some question because
3 there were a number of State-of-Idaho-objected-to water
4 rights on that, whether they really intended to object
5 to all those.
6  Jared has since provided an updated list, I
7 think, of 156 rather than 196 subcases that he intended
8 to object to. And I attached that to Scott Bedke's
9 reply or responsive brief in Basin 45. So I thought
10 that had resolved it.
11 Scott Bedke's motions were filed with a list
12 attached and, I think, speak for themselves. He didn't
13 intend, and our briefing indicates he didn't intend to-
14 file objections to the breadth that the other Bedkes
15 had because he's not in the purple area. Scott is not
16 in the East Side Allotment; he's only in the West
17 Side.
18 So! think -- and we can resubmit that list from
19 what's on the objection that he filed. But that is his
20 list.
21 T understand the Poultons have an updated list;
22 and we can provide that at the 3 o'clock hearing, 1
23 believe, if I can check with them. I think it's very
24 similar to Jared and Bruce's list.
25  THE COURT: Okay. What T just want to make
Page 3%

1 front of where they would have been had there not been
2 a bifurcation.

3 So I think that the department's perspective here

4 is that we aren't really talking about delay. We're

5 talking about are these proceedings premature at this

6 point. And therefore the department does not share the
7 concerns that we have to hurry up and get all this

8 stuff resolved right now. And I think we have complex
9 issues here that need to be looked at long and hard in
{0 terms of how to posture them for the most efficient

[1 possible resolution.

12 THE COURT: Well, before we close here, for
13 the record, do we have all of the Bedkes and the

|4 Poultons to give me the list of the — an exact list of

15 all of the claims they're filing a late objection to?

|6 Because I think there's some confusion on that.

17 And then we found out our web site was down.

|8 We're back up now. Everybody is up to speed.

9 MR. SEMANKO: Yes, Your Honor. And

10 Randy Bramer and I talked about this this morning. I
11 had understood that incorrectly, I guess, from the face
12 of what you asked for at the hearing from reading the
13 transcript.

4 I had understood that the confusion arose because

sure is ['ve got the current list and they're
accurate -

MR. SEMANKO:  Well, | apologize for the
confusion. [ thought the confusion was only with
regard to what Jared and Bruce had filed, and not with
the others. But we'll get that straightened out,

THE COURT: Okay. On these five that we're
considering now at the initial hearing, I'll certainly
take some of these ideas under consideration. And I'll
come up with a terrific plan that's going to solve all
the problems here. And I'm hoping everybody agrees
with if. But if you don't, maybe we can come up with
some other later on. But the point is we've got to get
these water rights moved along., They can’t sit
15 forever.
16 MR. SEMANKOQ:  Iagree with that, Your Honor.
17 I just don't want to have to litigate things more than
18 once is all we're asking for.
19 THE COURT: Sure. Well, counsel, is there
20 anything further on these five?
21 MR. BRAMER: Your Honor, I have nothing
22 furtber.
23 THE COURT: Mr. Semanko?
24  MR. SEMANKO: No. Thank you.
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MR. SPENCER:  Nothing further, Your Honor,
THE COURT: You're pretty independent
today, aren't you? Well, if there's nothing further,
then we'll go off the record. Thank you, counsel.
(PROCEEDINGS ADJOURNED)
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1 special master who won't be hearing your case, to

2 moderate it to belp settlement.

3 But in this case here it sounds like Mr. Brumer

4 is willing to meet with you. And he hasn't suggested
5 that we need a special master to help you out. So

6 whlwvuydurpr;fcmceis, we can accommodate you.
7 We're trying to resolve these water right claims as

8 fairly as we can to everybody, and give everybody a -
9 chance to save money and time.

10 Butif it has to go to trial, we'll accommodate

11 you there, too. We'll set them for trial, and we'll

12 give you a full chance to present your cases.

So, Mr. Bramer, is there anything else we need to

13
14.do on 119787 .
15 MR. BRAMER: 1 have nothing further,

16 Your Honor, except to thank Mr. Gardner and

17 Mr. Matthews, as weli as Mr. Whiteley, for

18 participating in this and not having say of the prior

19 notice of the issues that would come up, I think it's
20 useful to have them here and to address these issues.

21 THE COURT: Sure. But right now I guess
22 what we're doing is we're vacating the initial

23 hearing. Wemgomgtnukelswpback,getthj_s

24 sorted out; and then once we get Miss Brown's répqg..
25 then we'll go forward and probably set another initial
T _Pagejl

1 until 1:30 or 2 o'clock today, 1:30, to address those

2 isxsucs at the same time. [ think there's some concer

3 with claims that were filed and not reported out.

4  Now that the department is going to proceed on

-5 those three gentlemen and have agreed to meet, we hav
6 a case record of all (inaudible). In fact we have a

7 proposal there. As s00n as the other partics are in

8 front of the court at this point on those other claims,

9 it may be useful to have (inaudible) here and give them
10 an opportunity to talk sbout the claims that were not

11 reported out. :

12 THECOURT:  Ifyou folks are willing to do -
13 that, stay around and talk, we can accommodate you. I
14 can leave the room, or we can maybe find another room
15 in the building if you want to talk. Whnwerym

16 preference is.

17 Well, counsel, in hopes that there's nothing

18 clse, then we'll go off the record. .Thank you.

19 (DISCUSSION HAD OFF THE RECORD)

20 THE COURT: Good afternoon, counsel, Isdies
21 and gentiemen, We're now on the record. -

22 This is the SRBA court sitting in Burley, Idaho,

23 My name is Terry Dolan, special master for the SRBA.
24 We're here to consider four subcases in ,

25 basin 45. The four subcases are 4050, 10332, 10505,
Pag

1 hearing and, okay, now we know who is on first and
2 third, where do we go from bere.

3 Butif any of you have any questxons you know

4 you know the major players here. Ask the questxons
5 now. And if Miss Brown has any information in her
6 files, IDWR has been more than willing 1o share their

7 information with everybody. They're public e records.
& You own them, So if you want to take a look at

9 anything, she can give you the copies. And she might -
10_even be willing to meet with yon or maybe somebody élse
11 from IDWR's southern office. .
12 _Because one of the things obviously, Mr. Whiteley

13 pointed out, what are we m about? One spring?

14 Two springs? Where is it? That's the first thing, I

15 think, I'd want to know is are we talking about the

16 same thing. .

17 So if there's — do you have any questions about

18 what's happened this moming or where we go from hers?

19 VOICE: No.
20 THE COURT: Good. Mr. Bramer?
2t MR. BRAMER: Nothing further, Your Honor.

22 believe that there are some ownership issues that will

23 come up here — Mr. Bedke's hearing on claims that were

24 made that were not reported out. It may be appropriate

25 for these gentlemen that are going to be able to stay
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1 and 10506.

2 And the record shows that the claimants are the

3 BLM and the Forest Service. And they're represented )
4 Larry Brown and Randy Bramer, And we have some

5 objectors — Bruce Bedke, Ray Bedke, Gary R. Pouiton,
6 and, let's see, that's Winston Whiteley —

7  VOICE: Winslow Whiteley.
8 THE COURT: Winslow Whiteley.
9 MR. BRAMER; Your Honor, if I may, this is

10 Randy Bramer for the record. I don‘t belicve we are
11 claimants in these cases.

i2  THE COURT: Oh, you're not?

13 MR. BRAMER: No, we're not. ,

14  VOICE: I don't believe the BLM is

15 either, Your Honor. I think —

16 THE COURT: Who are the claimants then?
17 VOICE: Bruce Bedke is the claimant in

18 45-1050 and the 10506. The other two cases you named,
19 I'm not aware of,

20 THE COURT: let's see. 10332, we show the
21 claimant is, right, Winslow Whiteley, But then there's
22 also or Ray Bedke, or Gary Russell Poulton, or

23 Bruce Bedke. None of them relate to each other.

24  VOICE: Correct. As ] understand it,

Pzge

25 their objecting to the place.
- 5 cxhibit 6 ,
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[3 MR. BRAMER:

1 THECOURT: ' Well, not according to this.
2 This is an amendad notice of claim. It shows up here
3 ‘in the part for claimant Whiteley, Bedke, Poulton, and
4 Bedke, So we got four different people claiming the
5 same water rights.

6  Miss Brown.

7  MS. BROWN: Yes. These are the Bedkes
8 (inaudible) water right claim was disallowed in favor
9 of a licensed right and in the nama of the Forest

10 Service. -

11 THE COURT: Oh, this iz one of those we
12 talked shout — '

13 MS.BROWN: 10332

14  THE COURT: Is this one we were talking

15 sbout earlier this moming?

16 MS. BROWN: No, it's not. ‘ -
17 THE COURT: It had to do with 119787
~j18  MS. BROWN: That's a different (inaudible).

19  THE COURT: Oh.

20  MS. BROWN: This isa claimto a, to a

21 (inaudibie) the department felt was already under

22 license to the Forest Service, 45-07446,

Your Honor, may I clarify for
24 the record? : '

25 THE COURT: Please,
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1 know where that's at. It's Owens Corral Springs. And
2 I'm not sure why it was set out without the others. So
3 I'm really confused myself.

4 MR.BRAMER:  The objection to the claim, I
5 believe, by — the objector in this case, I believe, is

6 listed a5 Ray Bedke. And I believe his objection is to
7 the claimant of the water right as Ray C. Bedke,

8 Winslow Whiteley, Gary Russell Poulton and

9 Bruce Bedke. Andthcyreobjecnngtod.lullmof
10 that clsim.

11 The Forest Service claim is not at issue in this

12 proceeding at this time. And if the court would like,
13 we can make copies of this domestic and stock water -
14 objecﬁonloﬂxefolhthltugpmmthlvelwpyof
15 that, if they would like that,

16 THE COURT: Do we have a copy of the

17 objection in'the court file?

18 MR. BRAMER: . *Your Honor, I don't know.
19 THE COURT:  Yes, we've got an objection for
20 (inaudible). Now, this is for 10332,

21  VOICE: (Inaudible) like I sy,

22 Your Honor, (inaudible) I know the location; but I'm
23 not sure quite —

24  MR. BRAMER: Yes, why don't you make us
25 (inaudible) first of all, make a copy of the
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1 MR. BRAMER: Subcase 45-10332, which the
2 court correctly referred to in the director's report,

3 is an objection by a party to four other parties, not

4 including the Forest Service. That is the objection

5 that's in front of the court on that cass.

6 Mrs. Brown's reference is to another water right

7 that the Forest Service filed for a similar source, I'm -
8 not sure if it's identical, which no objection was

9 filed to. And we bave agreed on resolving that other
10 Forest Service water right.

11 There's not an objection, and the Forest Service

12 is not a party to these cases. The objection is rather

13 to the disallowance of claim by a private party to a

14 private party,

15 THE COURT: But you're saying Whiteley,

16 Bedkes and Poulton are not claimants to 103327

17 MR. BRAMER: I believe, Your Honor, that the
18 claim — does that look right to you?

19 VOICE: T could look it over

20  MS. BROWN: (Inaudible).

21 MR. BRAMER: This is, Your Honor, this is
22 the claim that we bad, the domestic and stock water

23 objection which lists it as this court indicated

24 earlier.
25 VOICE:

{(Inaudible ) Owens Corral, we
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1 United States — (inaudible) Ray filed the ob_yecnon
2  VOICE: (Insudible).
3 MR.BRAMER:  Well, Ray filed the objectlon
4 And [ believe, for the record, Mr. Ray Bedke is
5 deceased.
6  For the record, Your Honor, Mrs. Bruce Bedke —
7 can we have the record show, the recording — has just
8 indicated that Winslow Whteley 15 also deceased. And
9 I believe he has been succeeded in his interest by
10 Robert Whiteley.
11-  VOICE: Your Honor, I'm not sure that
12 it's in order at this time; but I would like to put my
13 son on as well as myself. Is that possible?
14  THE COURT: Well, anyone who bss filed an
15 objection in this case is a party.
16  VOICE: Yes.
17 THE COURT: And anybody who wants to file
18 an objection after it's initially filed then bas to
19 file 2 motion to file a late objection. And then that
20 bas to go to a hearing on whether that late objection
21 is going to be ailowed or not.

22 VOICE: Mr. Bedke, were you asking
23 (inaudible) ~
24 VOICE: Yes.

25 THE COURT: As a claimant.
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1 VOICE: I want him, I want him

2 alongside my name in case ] should expire for some
3 reason or other. He can, you know, he is familiar with
4 it

5 THE COURT: Well, we could file ~ I guess
6 IDWR -~ what you do is file — what is the form

7 number? Do you have —

¢ MS.BROWN:  (Insudible) eater an-affidavit
9 of.

10  VOICE: Okay.

11 THE COURT: But now this 10332 has been
12 recommended for disaliowal?

13 MS. BROWN: Yes, Your Honor, it's

14 recommended in favor of 45-07446,

15 VOICE: 45 what?

16 MS. BROWN: 45-07445.

17  THE COURT: Everybody get that? Subcase
18 No. 45-07446. And that's recommended and claimed by
19 the Forest Service?

20 MS. BROWN: ° That's correct, Your Honor.
21 THE COURT: Have all these four water

22 rights that we're now considering, are all four of

23 those recommendad for disallowal?

1 look at these records. ‘
2 (DISCUSSION HAD OFF THE RECORD)
3  THE COURT: Back on the record. We're
4 going to take these one at & time. And that is

5§ 45-05050 ~ 04050, sorry. And we've got a littie

6 confusion here.

7 4050 looks like it was claimed by Bruce Bedke and
8 then objected to by Bruce Badke. And it doesn't appear
9 the United Statos is a party to that subcase.

10 And Mr. Bedke doesn't have his records here, He
11 doesn't show that he was a claimant on that or not. So
12 we're going to have to set that one off.

13 Do you folks need to have —

i4  VOICE: (Insudible).

15 THECOURT:  — additional time to take a
16 look at thisor —  __ ‘
17 VOICE: Perhaps. I guess we ought to
18 investigate it. s

19 THECOURT: Miss Brown, you said that you

20 don't have that 40505 file here.

21  MS. BROWN: I'd be glad to call Mr. Bedke

22 and see what (inaudible).

pc THE COURT: Okay.

24 MS.BROWN:  Once be bas his records and I

25 have the department's records in front of me, we can
Pagr

9 we have an objection filed by Bruce Bedke. And in
10 Mr. Bedke's objection, he says that Bruce Bedke is the
11 claimant. That's listed in the director's report.
12 VOICE: (Inaudible). I reatly couldn't
13 find it, sir. I don't know what —
14  THE COURT: We don't have a copy of the
15 claim in the file. All we have is a copy of the notice -
16 that we sent out of the hearing. But then the
17 objection filed by Bruce Bedke —

18 YOICE: (Insudible) I'm sure I can
19 enlighten (insudible).
20  VOICE: I wonder if those were filed by

21 Ray Bedke (inaudible),
22 MS. BROWN:

23 of the (inaudible),

24  THE COURT: In 40507

25  We can go off the record now if we need to take &

Your Honor, could I see & copy

24  VOICE: No, Your Honor. 10505 and
25 10506 are claims made by Mrs. Bedke which BLM filed
Page 39
1 objections on. -
2 THE COURT: Okay.
3  VOICE: To Bruce Bedke.,
4 THE COURT: What about 40507
5  VOICE: I have no knowledge of that
6 particular claim or particuler claimant.
7 VOICE: (Inaudible),
8  THE COURT: The only thing we have in 4050,

1 (insudible).
2  THE COURT: Well, how about this?- Could
3 you submit a report to the court, say, within 30 days
4 of what you find and then what your discussion with
5 Mr. Bedke?
6  MS. BROWN: I certainly could do that, or
- 7 would a Standard Form § (inzudible).

8 THE COURT: Oh, sure. The reason I'm

9 saying instead of report within 30 days, that's kind of
10 a deadline to do something. But an SF5, that takes
11 care of the lawsuit altogether, the subcase claim
12 altogether,
13 Do you have Mr. Bedke's address and phone
14 number? , '
15  MS. BROWN: I'll be checking with him
16 (insudible).
17  THE COURT: Okay. And you might want to
18 check your records, Mr. McCanlin (sic), and let us know
19 what you find out. But that's on 4050,
20  Now let's go to the next one, 10332. And that's
21 one where we have the multiple claimants; and we show
22 it objected to by Ray Bedke, And ] think we've been
23 told that Ray Bedke is now deceased.
24  VOICE: Yes.
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25 THE COURT: It has nothing to do with the
. Page ¢
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13
14
15
16

1 SRBA? We didn't drive him to his grave?

2  VOICE: Maybe. ] think it had a lot to
3 do with it. (Inaudible).
4 VOICE: Extenuating circumstances there
5 (inaudibie), )
6 THE COURT: But who is the successor in
7 interest to Ray Bedke?
8 VOICE: Scott Bedke. —
9 VOICE: Scott Bedke.
10  THE COURT: So now we have Scott Bedke as

11 the person who is objecting to the claim filed by
12 Winsiow Whiteley, Ray Bedke, Gary Poulton and

Bruce Bedke. .
Where are we on this one now? This is 10332
VOICE: That doesn't make sense,

Your Honor. Here Ray is supporting the objections,

17 The particular claim should be (inaudible) BLM

1 were the only objecting party to that claim.

2  THE COURT: And it jooks like we've —
3 April 5th the Standard Form 5 was filed. And that
4 indicates 7446 has bees settled: and it's in the USDA
5 Forest Service. And when an SF5 like this is filed, it
6 indicates to us everybody is in agreement; there's no
7 probiem; we can go ahead and issue a partial decree.
8  Butit sounds like we're back in the same

10 filed; but it sounds [iké until we get it straightened

12 of them together.

13 VOICE: Correct. They are on the same
14 spring. And that's where (inaudibie).

15 THE COURT:

16 can — the best thing would be to hold these two
17 together to consider the two of them together?

9 situation we had earlier this moming. We've got this -

11 out with 10332, maybe we're going to have to hear both

And, Mr. Bedke, you think we

is that an SF5 was filed with this court on Monday. We
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18 Forest Service claim. The BLM Forest Service has filed 18 VOICE: I (ipaudible ) yes. I would
19 (inaudible) and therefore should not held & claim for 19 think so. _ _
20 stock water. That doesn't, I think (inaudible) with 20 THE COURT: Mr. Bramer?
21 Ray's objection to Ray, Winslow, Gary Russell Poulton 21  MR. BRAMER: Well, Your Honor, I guess there ‘
22 and Bruce Bedke's claim. That doesn't, that doesn't 22 was no objection filed to the Forest Service claim.
23 seem right-- ‘ . 123 And if this court is to entertain an objection,
24  THECOURT:  Well, Mr. Bedke, take alook at 24 wouldn't the court have a late objection filed to &
25 the notice of claim to water right; and you'll see who 25 claim that we submitted an SF5 on?
) Page 43 Page 45
1 the claimants are. 1 THE COURT: Our records show that 7446 was
2 MS. BROWN: (Inaudible) confusion because 2 claimed by the Forest Service and was objécted to by
3 this water right claim number was reported as 3 the Forest Service. And the Forest Service bas filed
4 45-07446. : 4 an SF5,
5 VOICE: This is the same one. s VOICE: Your Honor, now (inaudible),
6  VOICE: This is generally the one we 6 these other numbers here, can we - this is also going
7 (inaudible) this is a similar type situation. 7 10 be subcase 45-02789. They're all the same place.
8  VOICE: You said this was — 8  THE COURT: That was 45-02 — -
9  MS, BROWN: This was reported as water 9 VOICE: 02789,
10 right No. 45-7446 which is (inaudible) U.S. 10  THE COURT: - 789.
11 Forest Service for this particular pipeline. The 1 MS. BROWN: Okay. Now (inaudible) forest
12 department's understanding of this water right claim 12 land oo Owens Corral Creek. The one we're tnﬂung
13 was for the pipeline that runs xlong Owens Cormal 13 about (inaudible) pipeline only.
14 Spring. ‘ 14 VOICE: Well, in our (inaudible) we
15 VOICE: And that's the same — 07446 15 filed on the ponds, collector boxes, pipelines, troughs
16 was (inaudible). 16 and (insudible).
17 MS. BROWN: (Inaudible). 17 MS. BROWN: From Owens Corral Spring.
18 VOICE: S0 he had to object on the fact 18 VOICE: They're the same with different
19 that the license was in the Forest Service name is not 19 names. Creek and spring, it would be the same.
20 correct. That should have been in the four claimants’ 20 (Inaudible) it interchange the creek, and the other
21 pames rather than the USDA Forest Service and BLM. 21 time it interchanges the spring. This is the way the
22 THE COURT: Where is 74467 What's the 22 USDA — the United States acting through the BLM
23 status of that one? 23 (ipaudible) Forest Service. It's not listed here. .
24 MR. BRAMER: My understanding, Your Honor, |24 They filed on Owens Corral Creek. And we filed on the
25 25 Owens Corral Spring. And so you've got what seems to
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1 be two different names, but the same place.

|2 MS.BROWN:  Okay. And what you're telling
- 3 me is that some of these co-owners or cooperafives

4 (insudible) Owens Corral Creek.

5 VOICE: Owens Corral Spring would be

6 the head where we trap the collection boxes and the

7 (inaudible) and aiso surface water that doesn't get

8 into the head (insudible). But these descriptions

9 would show that we're tracking it down through its

10 course as well as the, where the (insudible) and the

11 collection box. You aren't poing to get all the water
12 in the pipeline, so — i
Miss Brown, do you know the

13 THE COURT:
14 status of 027897
15 VOICE: It should be (inaudible) right

16 now, BocauseScoﬂBedkchasﬁledmubjecuonto
17 it

1 Andaowhmﬂ:eFomScwiceﬁled, they filed

2 on each one separately, a separate claim, rather than

3 have ~ and I don't know if that's called de minimis or
4 non de minimis. But whatever they did, we did the

5 other one, Andnothmfomtheywerenﬂlu—you =
6 know, they were all set aside. And | think these all
dew&ecmﬁmonthnwemupmmcmgnght

§ now. :

9  MS. BROWN: This particular water right is
10 marked set aside. Andthnpmwhrmnghtm
11 mommmdedu(mud:blﬂ)mﬂieForutScrnccmder
12 their pipeline,

13 VOICE: Correct,

i4  MS. BROWN: (Insudible).
15 VOICE: All of ours were set aside.

16 All the private ones were, but the Forest Service's
17 were put on the director's reports. And so that's

13 they're all to the same water right?

14  VOICE: Correct.

15  MS. BROWN: Your Honor, I believe that the
16 Forest Service filed individual claims to individual

17 water rights (inaudible). And this here, what the

18 Bedkes intended to do was to file for all of those

19 (inaudible) under one ciaim.

20  VOICE: 1t goes back to what I tried to

21 bring up earlier and yesterday, is that — and one of

22 the same points that Mr. Whiteley brought up this

23 morning, is that we filed under the old method, you
24 know, led through the process by IDWR. And then that
25 method was changed.
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18  MS, BROWN: I'll have to look at that. 18 where our objection kinda comes in..- Because ours are
1  THE COURT: And who is the claimant of 19 still out there in the ozone somewhere to be included
20 that — mmumbnqumtdirm‘:_mpoﬂ.wa_mmld.whm
21  VOICE: The United States acting 21 they were going to handle the irrigation cases. -
22 through — J22 MS. BROWN: In this particular case,
23  THE COURT: 027897 23 Your Honor, 45-10332 was recommended in this director
24 VOICE: Yes. - . 24 report. It did not (inaudible) to be reported later.
25 VOICE: There's no private objection to 25  THE COURT: How was it recommended?
: Page 47 ~ - Page
1 that claim, ' 1 MS. BROWN: It was recommended as 45-7446
2  THE COURT: No private objection, but has 2 (inaudible). oL
3 it been decreed, partially decreed? 3 THE COURT: But 10332 was recommendad for
4 (Inaudible). 4 disallowa! becavse it was recommended under 7446.
5  VOICE: There is too & private 5 MS. BROWN: Yes,
6 ohjection (inaudibie). 6 THE COURT: Okay. .
7  THE COURT: We're just looking at our 7  MS. BROWN: And (inaudible) four claims on
8 calendar here. 02789, that was set for hearing at 8 this clzim (inaudibie) plpehnes and Forest Service as
9 2 o'clock in apother batch, 9 {inaudible).
10 VOICE: Oh, ckay. 10  THE COURT: Mr. Bramer, do you want to add
11 THE COURT: 02789 (inaudible). But you |11 something?
12 think these three water rights, 10332, 02789 and 07446, 12 MR.BRAMER:  Your Honor, we filed a claim,

13 We filed an objection, We worked with the department.
14 We filed an SF5. Normally that would resolve this

15 matter,

16 However, I think given the confusion that these

17 fulkshlvehadwi!htheirwateﬂightsmthe

18 South Hills, Mr. Bedke, Mr. Whiteley, you're going to
19 hwovermdover:gnnthmaagruxdulof

20 confusion, I think in all fairness to them, even -

21 thoughweve_[umpedthmughl.llthetechmulhoopsm
22 thxseounmdahou]dhaveourmtcrnghtdecmed

i thulmmorethanmﬂmg,lftheywouldhketoﬁla
24 llnteobjachonmdmaketbeobL ection 1o our claims

25 soweanntduwumdworhtbmughﬂm that would
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1_give them a full and fair opportunity to make the
2 objection. I think there's some confusion bere. And

3 mather than drawing a technical line of the law and

4 saying you should decree this right to us, I think in
5 all fairness to the claimants we should give them an
6 opportunity to come in and make an objection here if
7 that's what they like to do.

8 THE COURT: 1 think it's & very generous
‘9 offer of yours. But do you want all three of these
10 bandled together?
11~ MR.BRAMER: Weonly —
12 THE COURT:  Oris there a fourth one?
13 ° MR. BRAMER: [think our only one is 07446

14 involved here. I think there's a pipeline with a bunch
15 of other points.

16  THE COURT: But I heard — .
17 MR. BRAMER: We only have one claim at
18 issue.
19  THE COURT: But [ heard that 2789 and 10332
20 are to parts of that.

121— MS. BROWN: Your Honor, it's very difficult

22 for the department to tell because the way that these

23 claims were made, the claims were in specific

24 (inaudible). I understand that (inaudible) Bedkes are

25 (inaudible). That is not what they thought they were
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1 uysthey'mdonewiththeuse;andnormnﬂywwoldd
2 take this and I'd recommend that the court decree the .
3 water right,
4  But Mr. Bramer has offered to hold up on that.
5 We'll take it and put it in the file, but treat three
6 of these water rights — 10332, 2789 and 7446, bandle
7 it as a package until we can figure out what we're
8 talking sbout here. So you folks are going to get a
9 chance to air your complaints or your claims or your
10 objections, whatever they happen to be. And thea we'll
11 get thst — :
12 VOICE: 2789 is not a Forest Service
13 right. That's BLM jand. .
i4  THE COURT: Yes. -But it's somehow tied
15 into this. That's why I guess I wanted —
i6  MS. BROWN: (Inaudible).
17 VOICE: The Forest Service line or the
18 BLM line is just right there along the corrals. It's
19 really quite ciose. Let's put it that way. So the
20 upper end is in the Forest Service reach. The lower
21 end is in the BLM reach. We filed on the entire
22_reach. The Forest Service filed on the upper reach.
23 The BLM filed on the lower reach.
24 Soin this case 02789 is a BLM filing to the -
25 lower reach. 07446 would be the forest filing to the
| * Page5:

1 asking (inaudible) at the time they made the claim.

2 I'd like some time with them to figure out

3 exactly what it is they intended to claim and make sure
4 that we have that on paper correctly. So far, I'm not

5 impressed that the department had all of the

6 information it needed to be making its recommendation.
7  THE COURT: Well, how zbout this? As the
8 independent expert to the court, again, could you

9 submit a supplemental report to the court on all water
rights related and objections and claims related to
74462

MS. BROWN: This year, Your Honor? Yes, |
can do that, It will take some time.

THE COURT: Like, say, Sunday morming?

MS. BROWN: Sure.

MR. BRAMER: Your Honor, we would, on bebalf
of the Forest Service, we would ask that the court hold
the SF5 and pot decree that right until we make sure
everybody has had a full and fair opportunity to file
any objection they want to.

THE COURT: And ] think you're being more
than fair in offering that, We'll take the 7446
Standard Form 5 - this sounds more like the military
every day, all of these initials and pumbers. But
25 this, the SF5 that settles 7446, the Forest Service

10
11
12
13
14
15
16
17
18
19
20

21
22
23
24
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1 upper reach. Yet they're all in conflict with ours of
2 the entire reach, if that makes sense. .

3  MR. BRAMER: 1 can only represeat the

4 Forest Service here. We're comfortable waiting and
5 letting him to look at that and figure out the best way
6 to go. Idon't know what you want to do on —

7  VOICE: There are already objections
8 filed to 2789; is that correct?
9  VOICE: (Inaudible),

10 VOICE: Yeah, there are late

11. objections. And they are filed by Mr. Scott Bedke, I
12 believe. And we were going to discuss that one this
13 moming. So there's no reason to hold that one up as
14 far as the BLM is concerned. Because it's a different
15 water nght. And there have been no SF5 filed on that
16 one,

17 THECOURT:  But] think the report that,

18 the supplemental report I was asking of IDWR is going
19 to inevitably involve that. Because it relatss to

20 objections that have aiready been filed.

21  VOICE: Yes. But Scott Bedke and his

22 (inaudible) objectors ~ and T was intending to try and
23 resoive those with Mr. Bedke today one at a time.
24 THE COURT: Oh, if you can, oh, that would

25 be great.
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1 VOICE: Your Honor, we were told by the
2 court clerk over there that we all didn’t have to file

3 an additionsl late ohjection if we were all

4 co-claimants in the same case, i.e., Winslow

5 (inaudible), Gary Russell and Bruce Bedke sought to
6 file. As long as we didn't have a different objection,
7 we would all have a seat at the same table. That's

8 what the court clerk told us as recently as last week.

%  So that's what we were going on. That's why we
10 didn't file a late objection. If we still can, we
11 would like to —
12 VOICE: Which court clerk were you -
13 (inaudible). '
14 VOICE: Diana Delaney.
15 THE COURT: Well, the fact that you're

16 already a party to the lawsuit doesn't — let's forget
17 about the motions to file late objections for now.
18 Now, depending on how IDWR finds their report and —

1 onec we're going to —~ did we set a deadline on that
2 one?

3  MS. BROWN: (Inaudible),
4 THECOURT: A deadline for an SF5?
5 MS.BROWN:  Right. I think that would be
6 appropriate.
7 THECOURT:  SF5 in 04050, an SF5 within 3
8 days?
9 MS.BROWN:  Yes.
10 THECLERK: - Orareport. ‘
1}  THE COURT: Or a report. Itlunkyoui:now
12 who is running the show here.
13 VOICE: (Inaudibie ). _
14  THE COURT: By the way, does everybody kx

15 my lovely assistant, Debbie Lash? She's the one who
16 tells me to do all these things. If you want to know
17 where the paperwork is, don't call me. Call ber.

18 Okmy. Anything further on those four water

14 we've already taken care of — 50 4050 is not involved
15 in these three as far as we know.
16 MS. BROWN: Your Honor, I said 4050 is

17 being (inaudible) objection by Mr. Bedke for his own

18 private property.

18  THE CQURT: But that's not involved in

20 these three that we're —

21 MS. BROWN: No.

2 VOICE: No.

23 THE COURT: Okay.

24 VOICE: Not that we're aware of,

25  THE COURT: Okay. But the 4050, that's the
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19 reports back to us, st that point we muy have to tell - 19 rights? .
20 you, okay, now here's how we're going to have to get 20  In that case, we'll go off the record. Thank
21 you postured to become the correct claimants, 21 you, folks, -
22 objectors, or whatever your status may be. 22 (DISCUSSION HAD OFF THE RECORD)
23 VOICE: Correct, 23  THE COURT: Counsel, iadies and gentlemen,
24 THE COURT: As a practical matter, you may 24 we're now back on the record. And we've scparated o
25 turn out to be a coclaimant, 25 two subcases in basin 45 for sepamate consideration
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1 VOICE: Right. 1 because of various reasons. And those two are 45-1050
2  THE COURT: You know, we're talking nbout 2 and 10506. The claimant in that case is the Bureau of
3 the same thing. It's just a matter of piugging in the 3 Land Management. And the objector is ~ no, do I have
4 right words, 4 that right?
5 How long would it take you to get a report in? 5  VOICE: The claimant in that case is
6  MS. BROWN: I would like to ask the court 6 Mr. Bruce Bedke. And the obiector is the United States
7 to (inaudible) return that report the first week of { 7 Department of Interior, Burean of Land Management.
8 May. 8  THE COURT: Okay. Ihad it close. Now,
%8  THE COURT: Let's see. So if we say 30 $ you've had a chance to talk with Mr Bedke about his
10 days? Okay. 10 claim and your objection.
11 Okay. Anything further on those — 11 Doyouhnvemythmgyouwmtedtoputonﬂm
12 VOICE: (Inaudible). 12 record here or -
13 THE COURT:  Yeah, those — well, let's sce, 13 MR.BROWN:  Yes, Your Honor, For the

14 United States, Lury Brown representing the Departinen!
15 of Interior.

16  We've discussed the issues with Mr. Bedke. And

17 we would like to postpone for 60 days, at which time we
18 wiﬂmponlotheoounbyphoneorhomverﬂmmnt
19 chooses. And then if not (inaudible) after that

20 (inaudible),

2 THE COURT: So it's kind of like what we

22 did this moming ~ just set it off, the initial

23 hearing, and do it by phone —

24  MR. BROWN: What we would like, Your Hon
25 is an opportunity to report to the court on the status
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1 of these discussions betweed Mr. Bedke snd the

2 United States, and then set up an initial bearing, if

3 pecessary, after we report.

.4  THE COURT: You pian on a written report?

5 MR.BROWN:  However you choose,

6 Your Honor. We can contact you by phone, or we can
7 submit a written report. A written report would

8 probably be easier. That way, we could copy the [IDWR.

% THE COURT: Now, a written report by
10 Mr. Bedke. Which Mr. Bedke? Bruce Bedke.
11  MR. BROWN: It would be a joint report
12 between the United States and (inaudible).
13  VOICES: = (insudible).
14 MR. BROWN:  Your Honor, it would be a joint

15 report signed by both Mr. Badke and myself as a

16 representative of the United States,

17 THE COURT: And that will be a written

. |18 report on the status of your negotiations? )

19  MR. BROWN: That's correct, Your Honor, and
20 either requesting an initial hearing or a submittal of

21 settlement documents, whichever, or perhaps even

22 (inaudible) of the cases and issues (inaudible).

23  THE COURT: If you have just the two and

24 you submit your written report and you're essentially

25 saying we can't settle it, let me suggest you put in
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1  VOICE: Al right.
2 THE COURT: — all the parties to the
3 lawsuit get written copies of everything.

4 VOICE: All right. Fine. Fine. [
5 can't expect more than that,
6 THE COURT: And what I'll do is just send

7 out an order postponing the initial hearing for 60
8 days; and I'll set a particular date that you have to
9 file a written, a joint written report on the status of .

10 the negotistions.

11  MR. BROWN: 1 do have one question for

|12 Mr. Bedke ca the record.

13 Is your ranching operation incorporatad, siy? -

14  VOICE: No. Not at this time, ‘

15 MR.BROWN: ' Notat this ime. Very well.
16§  VOICE: It may be, though, by the time

17 the 60 days rolls by.

18  VOICE: What importance does thst

19 have? '

20 MR. BROWN: It would make a difference on”

21 whether you had to be represented by counsel or you can
22 represent yourself. B
23 VOICE: HI'manL.L.C., I don't nead

24 representation. Is that true?
25 MR. BROWN: I'm not sure about the laws of

1 your report that here's the dates we think we can go to
2 trial and here's ~ so, in other words, you might be
3 able to save one of the steps down that road.
4 MR. BROWN: Yes, Your Honor.
5  THE COURT: Another hearing.
6 MR. BROWN:  We'll consider that in our
7 discussions down the road here & little bit
8 (inaudible).
% THE COURT: Well, with a little luck,
10 you'll be zble to just file an SF5 and we'll be done
11 with it. And you can go about your business, and Larry
12 will get back to his golf game.
13 VOICE: With a Jittle Juck, maybe I can
14 retire.
15 THE COURT: No such luck, Okay. Is there
16 anything further on 10505 and 105067
17  MR. BROWN: Not from the United States,
i8 Your Honor. ‘
1 THE COURT: ' Mr. Bedke, do you agree with
20 that summary and the plan?
21  VOICE: 1agree with his summary,
22 yeah. Iunderstand these dates will be given to me as
23 well. I mean if anything, any of these dates that the
24 court will decide on will be forwarded to me.
25 THE COURT: ~ Oh, yeah. Like any lawsuit —
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1 the State of Idaho. I'm not —
2 VOICE: (Insudible ).
3 VOICE: An individual has —
4  VOICE: As =n individual, I'l still be
S aclaimant. Is that the way it works?
6 MR. BROWN: I'm oot sure. | believe that-
7 that's trus, but -
8 THE COURT: An individual can represent -
9 themselves, yes.
to  VOICE: Okay. I guess until it's
11 closed, who knows. I guess we'll go that way.
12 THE COURT: Sure. You might become a
13 nonprofit corporation, too.
t4  VOICE: That's true. Itis, Itis.
15  MS. BROWN: (Inaudible).
16  THE COURT: Or a charitable corporation, if
17 you like.
18 - VOICE: (Insudible ) if we may.
19  THE COURT: Well, if there's nothing
20 further, Mr. Bedke or Mr. Brown, we'll go off the
2! record. :
22 MR. BROWN: Thank you, Your Honor.
23  THE COURT: Thank you.
24 (DISCUSSION HAD OFF THE RECORD)
25  THE COURT: ‘We're back on the record now.
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1 This is the SRBA court sitting in Burley, Idaho. I'm

2 Terry Dolan, special master for reporting area 45.

3 This afternoon we're copsidering 157 subcases in

4 this next batch. It's an initial hearing. The

5 subcases — and I'Il just give you the one instead of

6 reading 157 pumbers, 45-02769 and others.

7  In court this moming, this aftenoon, we have

8 Scott Bedke. “And I understand we're going to have

9 multiple parties in bere. So Scott Bedke and others as
10 the objectors. And we have representing the

11 Forest Service, one of the ciaimants to some of thess,

12 Randy Bramer. We also have Peter Ampe representing the
13 State of Idaho.

14 And, Mr. Ampe, your role is 25 an objector?

15 MR, AMPE: Yes, Your Honor. The State has
16 objected to (inandible) of those rights listed on

17 (inaudible).

18  THE COURT: Okdy. Then we also have

19 Larry Brown representing the BLM. They're a claimant
20 to some of these as well,

21 Do we have all the players listad here now? Did

22 [ miss anybody?

23 Well, Mr. Bramer, I think you had a plan of how

24 we could address all of these.

25  MR.BRAMER:  Yes. Thank you, Your Honor.
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1 litigation in the year 2000 conceming our objections

2 to Mr. Bedke's claims. And mther than undertake that
3 effort which we both believe would be duplicative, we
4 agreed that we would propose to the court through the

{.5 filing of a joint motion that the court hold a hearing

6 to determine if the department of water resources could
7 report out those claims filed in 1989 by Mr. Bedke and

8 the three other individuals. Once those are reported
9 out, at that time we feel we could move forward with
10 this case; and it would be & much more efficient

11 procedure, .

12 Mr. Bedke, does that accuratsiy -

13 VOICE: ' Yeah, that's it.

14  THE COURT: How longwxllltbebefomyou

15 file your motion?

16 MR. BRAMER: I could have that to the court,
17 if Mr. Bedke is available ~ I know it's that tima of

18 !he—yurwhen things are getting busy; but I could have
19 somebody draft it within 8 week and fax it down to

20 you. Probably if you give us 10 days, that would. be
21 sufficient.

2 VOICE: That would be fine,

23 MR. BRAMER: You'll probably have to submit
24 it'to the other folks (inandible).

25  VQOICE: Right,
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1 My name is Randy Bramer. I'regret to inform this court
2 that, notwithstanding my best attempts, after six years

3 I've finally appeared in a subcase hearing where an

4 objection has been filed. ‘

5 However, I hope that we can resolve this through

6 negotiation. We're taking the necessary steps to do

7 that. We bad fairly critical conversations with

8 Mr. Bedke today, and we will plan on moving forward to
% discuss negotiations as well as pursue a litigation

10 track. o

11 There are 48 objections. We're providing a list

12 to the court of objections Mr, Bedke filed to

13 Forest Service claims. It is my understanding that

14 these objections were largely to claimed — or to

15 sources of water on a grazing allotment thst Mr, Bedke
16 has a permit on, & permittee on and has in 1989 filed

17 claims for. Those claims were filed in Mz, Bedke's

18 name, I believe, as well as three other individuals and
19 have not yet been reported out by the department.

20 In discussions with Mr. Bedke, we determined that
21 if the court were to proceed on our objections today

22 without having the original claims by Mr. Bedke

23 reported out we would be placed in a position of having
24 litigation on his objections to our claims at this

25 point in time and then, in tur, having additional

1  MR. BRAMER: Your Honor, why don't you giv
2 us 14 days. That will give Mr. Bedke some time to —
3 and we will include in that list, Your Honor, a list of .
4 the affected case pumbers.
3 One other point of clarification for the record,
6 Your Honor, is I'm accounting for 48 Forest Service
7 claims that are objected to by Mr. Bedke, 12 objections
8 by Mr. Bedke to BLM claims; and if Mr. Ampe is correc
9 and there's only six BLM-State of Idaho objections, we
10 are somehow coming up with roughly somewhat in exces
11 of 90 other claims on Exhibit A which aren't
12 addressed,
13 So--if we could go off the record for s
14 second?
15 (DISCUSSION HAD OFF THE RECORD)
16 THE COURT: Okay. We're now back on the
17 record,
18 Mr. Ampe, do you have anything you wanted to —~
19 MR, AMPE: Yes, Your Honor, I didn't
20 mﬁzzth:twehndskippedthel:45huringnndmwad
21 it all to the 2 o’clock, s0 my statement that there
22 were six cases where the Stats objected is incorrect.
23 There are substantially more than six cases. And I'm
24 not even going to try to give you an estimate. ‘This is

Page 64

25 the one I'm thinking of that was our (insudibie)
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1 Mr. Bramer to make sure we can figure out which goes to

2 these.

3° THE COURT: 1t looks like maybe 50

4 different subcas=¢? .

5 MR. AMPE: Itcouldbe.

6 THE COURT: And the first one is 45-12468,
7 saccording to this one list that we got here.

8 MR. AMPE: Yes. '

9 THE COURT: Okay. Good. Now, are you —

10 do your — that's the ones that you objeciad to.

11 Do they invoive Mr. Bedke's claims that have pot
12 been reportad yet?

13-~ MR. AMPE: I don't think s0. I think you
14 would have to ask Mr. Bedke that. There's also an

1 the same type scenario. At this time 1'd like to move
2 that we make some sort of a filing to bring ours onto
3 the table 30 we don't have to go through s double — 1
4 would have to file an objection —

$ — MS. BROWN:  (Insudible).

é¢ VOICE: I don't bave to, you know, we
.7 don't have to file a late objection to theirs and then
B they file an objection to ours when ours make the

9 subsequent director’s report. '

10 Does that make sense?

1t  THE COURT: Well, you'rs essentially

12 planning to file a similar joint motion to ask the

13 State to be ordered ~ IDWR, that is, to be ordered to
14 report out early your claims for stock water rights?

—
(8]

have anything more on behalf of the Forest Service.

13 Mr. Bedke, is there anything else you waat o
14 raise to the court on our particular objections?

15 VOICE: No.

16  THE COURT:  Okay. Thank you.-

17  VOICE: We have similar objections on
18 other filings that follow the same type of format.

Ours are not with the Forest Service. It would be just
with the-BLM on cases that they filed that we weren't
aware that ours was set aside at the time. So they

22 made the director’s report and ours didn't.

23 So we prepared a late, motion to file a late

24 objection. And I've got all the subcases listed on

25 this motion to file a late objection. They fall under

19
20
21
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15 overlap here. We bave no knowledge of his claim, 15 VOICE: Correct,
16 (inaudible) object to claims (insudible) have no reason 16 THE COURT: And you would be joining, 1
17 to— ‘ _ 17 suppose, with Mr. Brown -
H&  THE COURT: Your understanding is the State 18 VOICE: I baven't discussed this with
19 only objected to BLM claims? 19 Mr. Brown because this little parlay weat on while we
20 MR. AMPE: Caorrect. 20 were out discussing another case.
21 THE COURT: Okay. So it sounds like you 2t  THE COURT: Okuy. _
22 wouldn't be involved in the joint motion that 22  MR. BROWN: And, Your Honor, Mr. Whiteley,
23 Mr. Bramer talked about. 23 Mr. Gardper and Mr. Matthews that were here this
24 MR. AMPE: No, only because wes're roped 24 morning are in the exact same position.
25 into the same initial hearing. 25  THE COURT: So you would include their
i Page 67 Page 6¢
1  THE COURT: Okay. By the way, if anybody 1 claims on your joint motion with the Forest Service?
2 hasn't met Peter Ampe, he represents the State of 2  SCOTT BEDKE:  See, everybody in that, the
3 Idaho. 3 Oakley area filed in 1989 under the old or non de
4  Mr. Bramer, anything further? 4 minimis format. And then when the adjudication was
5  VOICE: Have you received the State's 5 bifurcated in '97 and they changed to a de minimis
6 attorney's claim? 6 method, and that's, therein lies the rub. -
7 THE COURT: Ob, Peter Ampe? Did I say 7 So they will have the same probiem in the Oakley
£ Anderson or Ampe? (Inaudible). § Valley allotment, those gentlemen that were here this
9 THE COURT: A-m-p-e. 9 morning, that we just tried to solve with our joint
10  VOICES: (Inaudible). 10 motion that they, that share it on his other allotment
11 MR. BRAMER: Your Honor, I don't think we 11 will need to do on the BLM.

12 THE COURT: Our deputy clerk reminded me I
13 should have everybody say your name first before you
14 speak, 50 when we listen to the tape recorder we can

15 tell who it was,

16  VOICE: That was Scott Bedke,

17 THE COURT: Okay. Thank you, Mr. Bedke.
18 But those people you mentioned in Oakley, are those to
19 the Forest Service claims, or Forest Service and BLM?
20 VOICE: (Inaudible) possibly both,

21 possibly both. '

22  THE COURT: Mr. Bramer, is there a way to
23 work them in there, too?

24 MR. BRAMER: Your Honor, 1 think what we
25 want to do is figure out what - what I would propose

Page 70

Py




lmdoi:ﬁlalmnﬁmwiﬂnhiscummuesﬁngthn

2 any of the basin 45 claims that were filed in 1989

1 3 under whatever names, assuming the four parties, that
4 the department has indicited to me would be reported
§ out in a supplemental ~ an irrigation and other

6 reports in December, 2000, that those claims be

7 investigated; the department provide a report to this

8 court as to when those could be reported out, or have
9 them reported cut. I think that would —

10 VOICE: Well, it would catch us; but

11 you're going to have the same argument. You're going
12 to have the same probiem with Mr. Gardner, Mr. Whiteley

13 and Mr. Matthows,

14  VOICE: Because they all fall from the

15 same basin 45,

16  MR.BRAMER:  So they filed claims in 1989 as

17 well.

18 VOICE: Yes. Sol would say that your

19 joint motion should say that all of, everything, all

20 stock water claims that were made in basin 45 that

21 haven't been reportad ought to be reportad,

22 .. MR. BRAMER: Well, I'll sit down and look at
23 that, Your Honor. If we could do it that way — and

24 Mr. Brown has to address the BLM claims rather than the

25 Forest Service. Cenainly with respect to Forest
Page 71

119 these. We're trying to balance 150,000 claimants bere,

1 objecting to a5 well,

2 MR. BROWN: Agein, Your Honor; I would
3 object to any further objections on those-licenses.

4 There has been plenty of time. But if they wish to
Smbmitamoﬁon.wam:rguethntothecoun.

6 THE COURT: Miss Brown, you might want t
7letymboesknawwhnmyhewmingdawntheline
8 here — a hearing on whether IDWR should be ordered

9 submit — .
10 MS. BROWN: We've had discussions with _
11 Mr. Bramer (inaudible).

12 THE COURT: Okay." But no decision is going

13 tobemdewithouuhuringmdwegeuchmto
14 hear from your counsel of how we should do this, wha
15 the most efficient way to do this without disrupting

16 your entire operation. Because my guees is there's

17 mmaother!:himmninthisSRBAthnwﬂlbelliﬂle
18 mdifﬂ:eirdismissedhu!wbeiettsidejuumdu

20 and 50 somcbody gets squeczed.

21  MS. BROWN: Maybe the department - ‘

Zz(haudiblc)thnthewuterﬁghtsthnmmponed

23 (inaudible) and that the water rights aad objections

24 before the court now may have nothing to do with

25 whatever we intend to report in the future. The water
- Py

T

1 Service, I don't have a problem with that.

2 Apain, these are going to come out and be

3 reported out later is my understanding. So [ think we
4 can work with it. We will sit down and talk with these
5 folks. If we do not reach some sort of clear

6 resolution on a joint motion, what would bappen is

7 we'll get on the phone with you. I think, as far as

8 the Forest Service claims, we can work this out

9 (inaudible) the court 14 days,

10 THE COURT: Maybe just to get a handie on
11 it, maybe we'll need to separate it out by

12 Forest Service; and then maybe something separate can

13 be worked for the BLM? I'm not sure —
14 MR. BRAMER: And it would be (inaudible),
15 MR. BROWN: If I could address the BLM

beneficial use claims, I have no problem at all with
what these foiks are discussing with the BLM.
THE COURT: Good.
MR. BROWN: . There are six licenses that
need to be addressed, though. And Mr. Bedke hag
objected to all six of those licenses. And we could

16
17
18
19
20

12

1 right either (inaudible). -
2 THE COURT: Well, one of the things | was
3 thinking about talking about at the bearing would be
4 mwedeteminetheaewitbounﬁitingforywto
5 report out. And Mr. Bramer indicated that they're not
6 absolutely sure whether the Forest Service claims are
7 identical to Mr. Bedke's claims or whether they really
8 zre separate. And until we get the report out, we
9 won't know that. So that's the reason that we almost,
10 from their position, they almost have to be reported
11 out ~ to find out if there is'any difference.

So, Mr. Ampe, do you have anything further on the
13 State’s position? -
14 MR. AMPE; No, Your Honor.
15  THE COURT: Mr. Brown?
16  MR.BROWN:  No, Your Honor. (Inaudible)

17 bifurcate on the licensed rights and beneficial use

18 claimg and see what the court is going to (inaudible),

19  THE COURT: Well, can you prepare a joint

20 motion asking the court to order IDWR to supplementally
21 report out — '

2  MR.BROWN:  I'll join with the

22 bifurcate six objections and six clsims from this .
23 entire process and handie them separately and quickly, 23 Forest Service motion, the joint motion that they had
24 VOICE: (Inaudible) at the same tipe 24 with the prior claims. '
Zsmemwiﬂbesomeotherﬁcmsedcasesthntlwillbe_ 25  THE COURT: Then will that have s list that
' Page 72 S Page
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1 will say Forest Service ca coe list and BLM oa

2 snothey?

3 MR.BROWN:  Certainy (inaudible).

4 THECOURT:  Andif you might also mention
$ in your joint motion of what your position is, maybe in
6 a footnote — . ' |

7 MR, BROWN: I'll do a separate motion for
8 these six licenses.
9 THE COURT: — for these six — okay. Can

10 you do that within — Mr. Bramer was brave. He said he
11 could do it in 14 days.

12 MR.BROWN:  I'li join with the Forest

13 Service oo whatsver they do. (Insudible), I'll just be

14 a second part on that motion. And for the six licensed
15 rights, I'll try to have those done withjn seven days.

16 MS. POULTON:  Your Honor, Your Honor —

17 THE COURT: If you would identify yourself,
.[18 please,

19 MS. POULTON:
20 object to those licenses as well as the way that

21" that - and these should have our name on those

22 (inaudible),

3 Is there some way that we can do that?

2¢  THE COURT: Well, one way to join -

25  MS.POULTON:  We can copy — he basically

Kathy Poulton. We are going to
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1 if there is — if you don't file a joint motion ietting

2 uskmwthnevu-ybodyisin:gmcmmt, then we have to
3 tatitforbwingandgiveeve:ybodylchucetosay

4 no, they shouldn't come in; or if they do come in,

5 their role should be limited somehow. -

6 MS. POULTON: Is that (inaudible).

7 THECOURT:  With the SRBA court. |

8 think — do we have ~ do we have a standard form for

9 motion to file a late objection? Is that an SF4? 3?

16 2? Oh, we don't have it. Okay. Sorry. 1'm thinking
11 of & Iate claim,

12 MS.POULTON: I'd like to (insudible) right
13 now (inaudible). ‘
14  THE COURT: . Well, do you have a list of all

15 of the subcases that you want to —

16 THE CLERK: You're going to have to list
17 out the subcases on there.
18 THECOURT: . Yousee, you can't just sy I

19 want to object. You have to say I object to these .
20 water rights. And if you can (inaudibie) who the

21 claimants are and —

2 VOICE: {Inaudible).

23  THE CLERK: Yes, I can take it today, if

24 you want to file one. It has to be notarized, Is

25 there's a verification page on the back?
Page 7

L objected for all of us. And we need to get our names

2 on there, Because our names were on the original

3 objections to begin with and never got recorded on this
4 second batch,

5 THE COURT: Sure. Well, Mrs, Poulton, any
6 timeanypanymtheSRBAWantstojoininasubcase.
7 if the objection period has run, then your remedy is to

8 file a motion to file a Iate objection.

9  MS.POULTON: I (insudible).

10 THE COURT: Yes. Any time you can file

11 & — now, that motion to file & late objection has to

12 be set for 2 hearing. And then the court has to decide

13 whether you're allowed to file that late objection. If

14 you are, thea the court will take your late cbjection

15 and consider you a party 1o the subcases,

16 MS. POULTON:  So how do we get on that? We
17 have to file a motion; and then you set a date; is that

18 how —

19 THE COURT:
20 agree to it.

21 MS.POULTON:  Pardon?

22 THE COURT: For instance, if you were to
23 file a motion to file a late objection and all the

24 parties to the subcase agree to it, say, sure, come on
25 in, then we wouldn't have 1o set it for a bearing, But

. Yes. Uniess all the parties

1 THE COURT: I'l bet you have a notary here
2 in the courthouse, don't you? L

3 MS.POULTON: (lnaudible).

4 THE CLERK: Miss Poulton, you have to file
5 the objections with that motion.

6  MS.POULTON: (Insudible).

7 THE CLERK: No, the objection itself.

8 You're going to have to also do an objection with the
9 motion in each subcase. '

10 MS.POULTON: (Inaudible).

11 THE CLERX: And I don't have — there's a
12 standard form for the objection.
13 VOICE: (Inaudible )

14 THE COURT: Oh, good. Miss Poulton, the
15 purpose of that attaching your objection is to sy —

16 so we know what you're objecting to,

17 VOICES: (Inaudible ).

18 THE COURT: Miss Poulton, there is one

19 other possibility. I'm not sure — and this is the

20 kind of stuff you'd want to talk to an attorney about.

21 Sometimes when you're not involved in somebody else's
22 subcase, you can move to intervene and become a party
23 to that subcase. But thep the question is, well, what

24 is your role as an intervenor, My guess is you want to
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25 file an objection because you want to be a claimant, so
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1 your role would go beyond an intervenor.

2 MS.POULTON: Right. What's happening is our
3 name was lefi off. Thewholedulhnstodowuhall

4 of these (insudible).

5 THE COURT: Sure,

6 MR.POULTON: Not (inaudible) we were not

7 there to sign the paper, thinking that we were all

8 together (inaudible). , —

9 THE COURT: Well, I can’t give you legat

10 advice, And it sounds like these things are getting

11 complicated enough to where you might want to consider
12 at least talking with & water law attorney.

13 But at least for now if you file & motion to file

14. late objection, that's probably your best way to get

15 into this and be named a5 a cisimant. Because you're

16 saying you're objecting to who the claimant is or who

17 the owner is? That's one element of & water right, who
18 the owner is. Priority date and all of those elements

19 of a water right. But my guess is you're objecting to

20 ownership; is that right?

21 MS. POULTON: (Inaudible).

16  VOICE:

1 ifmn-odgindchimshadnotbeeumnside,thenthe

2 Pmﬂtonsandﬂieod:etBedkeswolﬂdhlvebm

3 Bruce Bedke, et al, would have beea — you know, thes
4 ]icenmwﬂdhlvenhnwn,youknow, there was a clai
5 on those licenses as well, these six.

With the BLM.

7  THE COURT: Well, the basis for BLM's clain
8 mthefnathutheyhavelhmdmdylssudby

9 the State of Idaho.

10 VOICE: Okny.

11 THE COURT: Andyomchmmhsadon
12 beneficial use? ’
13 VOICE: Correct. But we mdm‘sund

4 ﬂmtheSRBAexp:moverdlpmousdecms

15 and/or anything.

16  THE COURT: Oh, sure. But what I'm saying

17 mﬁm:nd:ﬁmmoebetwemyourchmun
18 beneficial use and their claim based on a license.
19 MARTIBEDKE: - MayI -

20 THECOURT:  Yes.
21 VOICE: This is Marti Bedke.

2 THECOURT:  Marti Bedke, good.

23 MARTIBEDKE: The confusion, I think, here is

24 where they were granted the license evidently, we dic
25 not have the opportunity to object to those before the
Pag

22 THE COURT: Okay. But attaching your
23 objection tells us exactly what you're objecting to.
24  Now, anything further? Mr. Bramer, are you
25 already done?
Page 79
1 MR. BRAMER: I have nothing further,
2 Your Honor.
3 THE COURT: Mr. Brown, you're already
4 finished? .
5 MR. BROWN: I am as far as with this
6 particular group of subcases.
7  THE COURT: Mr. Ampe, aren’t you going to
8 say something more?
9  MR. AMPE: No, Your Honor. ! think we're

10 okay. (Inaudible) my confusion was apparently you

11 originally had some cases set at 1:45 with a list. Now
12 those subcases are also a list for the 2 o'clock. So

13 it looks like we'll just have one hearing (inaudible).

i4  THE CLERK: That was the motions to file

15 the late objections before we knew that they were

16 granted,

17 MR. AMPE:
18 out.

19 THE COURT: Now, Mr. Bedke or Mr. Bedke or
20 Mrs. Bedke, anybody else? Anything further on these

21 batches?

All right. Got it straightened

1 grantor because we had not reccived any of this
2 information. So there was no objection made.when the
3 license had already been granted to the BLM. .
4 THE COURT: When were the licenses issued?
5  MR. BROWN: (Inaudible) object during the
6 administrative part of the process. The United States
7 made an application for & permit, and the license was
8 granted. And s0 we have a licensed right. And, of
9 course, we served those in the SRBA (inandibie).
10 THE COURT: Sure. What they're saying is a
11 licensed right was issued outside of the SRBA.
12 JARED BEDKE:  Mr. Dolan, this is
13 Jared Bedke. The problem we have ig these establish a
14 use for stock water, And if the water dating back to
15 whenever, priority date, was already prior
16 sppropriated, then the license should not have been
17 issued in theﬁrstphoebwnmetbewﬂahnnlrudy
18 been fully adjudicated.
1  THE COURT: Sure. Nowwa:;getungtothe
20 substance of the srgument.
2t JARED BEDKE: Correct.
So which (inaudibie) we'll do

22 SCOTTBEDKE:  Well, just would reiterate that 22  THE COURT:
23 maybe that if — 23 that right now.
24  THE COURT: This is Scott Bedke. 24 JARED BEDKE:  All right.
25 SCOTT BEDKE:  This is Scott Bedke. If the, 25 THE COURT: So bush up.
Page 80 Page
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1 MR.BRAMER:  Your Honor, I'll be happy to

2 report that we have nothing further on this maiter.

3" THECOURT:  Anything further from anybody _
4 elsc?

5  VOICE: On beha!f of the Bedkes, we're
6 doe. '

7  MARTIBEDKE:  Another point of

8 clarification. Just sitting in this room, it is; 1~

9 guess, quite ironic that we are paying, we are paying
10 the Forest-Service sttorney, the BLM attorney, the

11 State's atiorney —

12 VOICE: And him. ,

13  MARTIBEDXE: - and you; and perhaps if we
14 have to get litigation, then we also have to singly pay
15 for our own attorney to fight ourselves, which is quite
16 iromic. -
17  THECOURT:  Well, if you — and, of course,
|18 this gets into a debate about why do you do general

19 adjudications. Some states like Wyoming — that's

lm;mmdmyou,myou.youneed.youneed.

2  THE COURT: Well, what I'm saying is

3 consider talking with an attorney. Because these are

4 very com;liwadmnm;. They're not simple. But now
5 -already today we've talked to how many peopic who did
6 not have an attorney, and they've doge very well,

7 The point is whoever has a water right in this

1 8 state has got to take an active role in this SRBA to

9 come forth and tell us what their water right is, to
10 prove it up, and to give us some documentation. If
11 nothing else, we're opening everybody's eyes in this
12 state. o
13 Because you saw what happened down in -
14 Gleans Ferry. We've got a manufacturer down there that
15 says I'm not getting enough water; and I'm going to

16 move my plant out of this town if I don't get more

17 water. You can imagine what that — when we start

18 shutting down farms around here. People have got to

19 realize water is important. You've got to take it

20 seriously. Without water, your land is worthless,

17 That's the reason we're doing this. And that certainty

18 is going to make your property go up in value.

19  MARTIBEDKE:  If we're still there after we

20 (inaudible),

21 VOICE: (Inaudible).

22 THE COURT: Well, the point that

23 Judge Hurlbutt has made in this case from the very

24 beginning js you don’t have to have a lawyer.

25 VOICE: But you tell us every time we

' Page 84

20 where I began my water law work.
21 The State of Idaho filed 2 general adjudication 21 And once you have that certainty of your water
22 of the Big Hom River. And the biggest reason Idaho —~ 22 right, your land, your crops, your loans you're going
23 or the state of Wyoming filed that proceeding was 1o 23 to get in the future are going to be more assured.
24 give some certainty to water rights, Because every 24 You're going to have = better chance of selling your
25 time the state of Wybming would go to the state of 25 farm, for instance, when you want to move to Florida.
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1 Nebraska and sy you can't take dny more water out of 1 MARTI BEDKE:  No, we have a better chance
2 this state because we're not getting enough, the state 2 (inaudible), e
3 of Nebrasks would say you don't even know what yourown | 3 VOICE: Your Honor, is this on the
4 water rights are. You got paper water rights coming 4 record?
5 out your ears; but we don't know whether they're valid 5  THE COURT: Yes.
6 ornot. Plus you got a tribe sitting in the middle of 6  VOICE: I'll (insudible)
7 your state that has some claim to water rights. You - 7  THE COURT: We can go off the record if you
8 don't know anything sbout your water rights. 8 want to say something off the record,
9 And it was true. The same thing is here in 9 VOICE: Well, I was just curious — |
10 Idaho. You have to get some certainty to your water 10 have certain thoughts that I'm curious to know about.
11 rights. We've had these sdjudications here and there. 11 -And I guess it bothers me that the government is not an
12 And the problem is those adjudications only bind those 12 entity, it's not a business. Why are they entitled to
13 parties. They don't bind the rest of the state. So we 13 bold property rights?
14 don't know with any certzinty what the water rights are 14 I'm bothered by the process that they were able
15 in this state, ‘ 15 to file in the beginning here. It upsets me that they
16  And a general adjudication is to nail that down. 16 were zble 1o file. | don't mind them objecting to my

17 filing. But as a filer, as somebody that filed on

18 these water rights, that bothers me. Bacause they're
19 not an eotity. It's not a business,

20 If they're going to treat the government as a

21 business, we call that socialism. It doesn't work in

22 our country any better than it does anywhere else.

23  THE COURT: Well, my guess is that the

24 argument that the United States is going to be

25 making — and I don't mean to second-guess them here.
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1 Randy, jump in when you want.

2 But the Unitad States represents the ownership,

3 for instance, of land, of wildlife. They have water

4 right claims. They have a lot of things in this state

5 that they have to protect because they represent

6 America as opposed to Idaho, -

7  For instance, when you kill a deer in this state,

8 you may think it's your deer. But that deer was taken
$ from wildlife that are considered sometimes owned by
10 the State of Idaho; sometimes the claim is made that
11 they belong to the United States of America. All of
12 the citizens own those things. ) ‘

13 VOICE: I understand that. Butasa

14 prior-appropriation doctrine here, our water law was
15 based on the mining claims, first-in-time

16 first-in-right. And I guess inasmuch as they cannot
17 put it to beneficial use, I'm bot.hemd by the whole

18 process,

19  THE COURT: Well, there are some claims
20 made by the United States, like they make a claim on
21 behalf of the tribe. And the tribe claims they own the
22 water right before the white man even showed up. How
23 would you explain that?

24 The United States’ claims, they're based on the

25 fact that they owned the land before the State of Idaho
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1  MR. AMPE: On this one, Your Honor —

2 THE COURT: Well, Peter, let me get through
3 an introduction here & second. We're back on the

4 record now. This js the SRBA sitting in Buriey — are
-3 we still in Burley ~ Burley, Idaho. _

6 IteoncemswaterﬁghtNo 02810. Now, the

7 cllmtuBntedkeaslmmdtt. Mr. Ampe,
8 you represent the State of Idsho. Ilsmmeyoumm

9 objector? '
10 MR. AMPE: No, Your I-Iomr. 1 think this
11 is maybe another obe where Mr. Bedke may have a clair
12 that wasn't reported. 43-2810 a5 reported was claimed
13 by the State and BLM jointly forapm_;ectwhmhcom
14 both state and BLM land. .

15 Thedqnmnmtofwm-.rrmoumthmsphlthc

16 right into an A and a B, giving part A and apparently
17 (inaudible) portion to BLM; part B simply disappeared.
18 So the purpose of the State's objection was just to .
19 mkasumthutheBporﬁonherainnomwhmnlong
20 the line.

was even created. So they have a duty, a trust
responsibility to protect those rights owned by the
people of the United States of America. Their role is
a little bit larger then. If they dida't protect those
rights, that would be even more sad.

G0 J Ot b W R e

MR. BRAMER: If I may, Your Honor —
THE COURT: Mr. Bramer.
MR. BRAMER: I'm going to suggest that we

9 are going to try to arrange a meeting with Mr. Bedke

10 and the other Bedkes, several of the people in this

11 room. I would be happy to sit down and discuss

12 (inaudible) that issue. But it is God-awful hot in

13 here. I think we've already gone through our matters

14 today; and I think in the interest of all of the

15 parties if we can proceed — we have one more matter

16 before the court with respect to Mr. Ampe and Mr. Brown

17 on the state claims that have not yet been addressed —
18 Is that correct?

19  MR. AMPE: Yes.

20 VOICE: {Inaudible),

21 MR. AMPE: I believe it would take 30

22 seconds. :
23  THE COURT: Okay. We'll go off the record
24 now,

25 (DISCUSSION HAD OFF THE RECORD)
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2t THE COURT: Will the State be the owner of
122 the B portion? o '
23  MR. AMPE: Yes,
24 ' THECOURT:  And the BLM is the A portion.
25  MR. AMPE: I believe s0. I'm not sure of
Pag

1 the A and the B, exactly what was (inaudible),

2 MS. BROWN: (Insudible),

3 MR. AMPE: BLM will get B. The State

4 would be the other portion.

5 THE COURT: Oh, Mr. Brown. We're just

6 talking about 02810,

7  MR. BROWN: Yeah.

8  THE COURT: You represeat the Bureau of

9 Land Management. Peter Ampe here represents the
10 State. '
11 He was just saying the right has been split into

-
~

Aand B, TheApoﬁ.ionisgoingtobeowuedbytbe
Stnteofldnho.mdtheBporﬁonisgningwbemed
by BLM. Andllssumedthnthe_]!edkesmgoingmbe
filing a claim not on the State portion, but only — or

e g
th h e

16 on both portions,

17 MR. AMPE: Well, it's up to them.

18  VOICE: (Insudible ).

19 VOICE: Where is this located?

20  VOICE: This is one of our set-aside
2t filings. I believe it's in Worthington Creek.

2  VOICE: This is the (insudible) creek
23 property, This is one of the ~

24  VOICES: (Inaudible ),

25  MR. AMPE:

Yes, Worthington Springs?

Page
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1 Yeah.

2  THE COURT: Let's see, I just got &

3 correction on that for the second time. The A portion
4 will be the BLM. The B portion will be the State of

5 ldaho. - )
6 VOICE: Okay.
7  THE COURT: But now, Mr. Ampe, how do we

8 resolve this? How do we get from here to there?

9 MR. AMPE: Well, it depends on — | was

10 going to work with Mr. Bedke. As far as the State and
11 the BLM, we can just simply file an SF5 between the two
12 of us. There's no real dispute between the two of us.

13 That should be split with, in the individua! postions.

14 (Inaudible) with the State's portion (inaudible).

15  MR. BROWN: Is there & pending objection in
16 the file for this particular water right? i

17  THE COURT: Unfortunately we don't have the
18 file here,

19 THE CLERK: And [ don't show an A and B,
20 MR, AMPE: Yes.

21 MR. BROWN: = Yes.

2 MR. AMPE: Because the 2810 was

recommended as disallowed because it was splitinto A

1 State's portion off in the original filing.

2 Soit's kind of a misnomer for us, too. Because
3 we didn't — we don't have — we didn't — how can 1
4 put this? We don't have a separate filing registered
5 so far. But it will be because it was set aside as per
6 we discussed on the previous cases.

7 THE COURT: So 2810 is somewhere, you
8 claimed it.
9 BRUCEBEDKE: That is correct.

10 THECOURT: ~ Andit's going to be part of

11 that supplemental report if we can get it out eariy.

12 BRUCE BEDKE:  That's correct. Thisis

13 Bruce Bedke. And we made several filings on May 24th
14 of 1989 that were pever given to the director. And

15 it's my contention here that they should bave gotten it
16 in order to have had equal footing here on these

17 cases. There's several of them that went that way,

18 that same direction.

24 and B. So I filed the objection and asked for the
25 disallowal of the 2810 until we can get apparently the
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1 B back (inaudible). I did not file an objection to
2 2810A which was, of course ~
3 THE CLERK: A and B was not reported to the
4 court. A was.-
5 MR. AMPE: A was, Bwasnot. Andsol
6 didn't —
7  THE CLERK: As unobjected to.
8 MR. BROWN: As far as | know, this
9 particular water right bas no pending objection.
10  MR. AMPE: Correct. The State did not
11 object -~
12 MR. BROWN: There's nothing in my file.
13  THE CLERK: In the A.
14  MR. BROWN: In the A.
15 THE COURT: Well, without our file here, we
16 show that Bruce Bedke is a party to the case. So that

17 must mean you guys included —

18 JARED BEDKE:  As we understand it, somehow
19 our filing -- I'm Jared Bedke.

20 THE COURT: Thank you.

21  JARED BEDKE:  Scmehow our filing got Jumped

22 in with all of theirs when it went to the DWR. So

23 that's how come our name shows up along theirs. They
24 took &ll the filings on that particular source and

25 lumped them in as one filing., And they left the
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19  VOICES: . (Inaudible). _
20 BRUCE BEDKE:  Whether or not we can get it to
21 the table with them, I guess, basically.
22. THE COURT: Well, according to our records,
23 you're at the table now,
24 BRUCE BEDKE: Sure. Sure, on this particular
25 one. '
Page 9
t  THE COURT: So you're a party to 28010,
2 BRUCEBEDKE:  Yezh, yes. B
3  THE COURT: Well, counsel, Mr. Ampe, do you

4 want to — do we need more time to report this out
5 or — Miss Bedke.
6  MARTIBEDKE:  This is Marti Bedke: The thing
7 we don't understand here on these filings now is when
8 previously our section 45 that we were going 1o do the
9 supplemental with the attorney from the forest,
10 Randy Beamer, Mr. Beamer —
11 VOICE: Bramer.
12 MARTIBEDKE: — Bramer and Mr. Brown on the
13 BLM filings, we're going to work that out among us?
14 That is on a different allotment and section. This is
15 in a different area. This is strictly with the BLM.
16  VOICE: It's all in basin 45,
17 MARTIBEDKE: It's all basin 45, okay, okay.
18 VOICE: The problem we had is this was
15 one of our only filings that was included on the
20 current director's report because it was lumped in and
21 compiled with the State's and BLM's and the Department
22 of Lands, et cetera.
23 THE COURT: - So this has been reported out
24 on the dirsctor's report. We can hopefully resolve
25 this thing here real socn.

Page 9
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1 VOICE: Possibly—

2 THE COURT: Do you peed additional time
{3t~ _“

4 MR. AMPE: Sure, why don't you do that.

5 And we'll git down and talk with the Bedkes. This is
6 kind of — this is the first I've heard about their
7 filing on it. So seeing as how it (inaudible) State

8 portion of it.
¢ THE COURT: Mr. Brown?
10 MR. BROWN: - I'mtrying to get the facts of
11 this thing straight, Your Honor.
12 THE COURT: I'll look at it.
13 MR. BROWN: {Inaudible).
14 THE COURT: We'll go off the record just

15 for a few minutes.

16 (DISCUSSION HAD OFF THE RECORD) _
17 THECOURT:  We're back on the record.
18 Mr. Brown, do you have something to offer?

19  MR. BROWN: Okay. This is Larry Brown for
20 the United States, U.S. Department of Interior, Bureau
21 of Land Management. And I've been researching the
22 facts on this. And [ think this is the way that it
23 went,

24  Mr. Bedke made a filing that was numbered
25 45-10492 for this particular source, -
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1 disallowed. Mr. Bedke objected to 10492 because it w
2 disalliowed.

3 Now, because of BLM's objection, 2810A was

4 eventually reported. 2810B, the State's right, was not
5 reported. And the State and the United States would -
6 like to settle that part of the objection.

7  And Mr. Bedke is ssying that he filed an

8 objection; and he is a party to this case even though

9 he made his objection to 10492. And in my opinion be
10 made the objection to the wrong claim number, so it's
11 not an objection at all. He should have made it to

" 112 2810A and/or B. Buton ~

VOICE: I'd like (inaudibie). _

MR. BROWN:  Okay. So, anyway, the State
15 and the BLM agreed to split the clair because the point
16 of diversion is oo the State; and there are places of

17 use on the State and on BLM under the D permit. So -

13

18 THE COURT:  Under the D permit?

19 MR. BROWN: Under the D permit, under 42 -
20 under Idaho Code 42-501.

21  THE COURT: You're not talking sbout

22 splitting the D part? <

23  MR. BROWN: No. No. Al I'm saying is

24 thiat's the type of permit that it is. _
25 And the basis of Mr. Bedke's objection is,

Pay

1 THE COURT: What's the pumber again?
2 MR. BROWN: 10492. Now, the United States
3 and the State also made claims on this. Now, those
4 claims were based on what's called a D permit. And
5 that permit is allowed under Idaho Code 42-501. And
6 that part of the code states that the United States
7 doesn't need to own cattle to have this kind of a
8 permit. All right. '
9 THE COURT: All right.
10  MR. BROWN: So eventually the State's and
11 the BLM's were reported out under 02810A and 02810B.
12 And then Mr. Bedke's claim was also changed to 02810.
13 Is that correct, Fred? Okay. Fred says yes.
14 Okay.
15 And now Mr. Bedke's filing was dissliowed. The
16 State's —
17 THE COURT: Just back up 2 second. You
18 said Bruce Bedke's claim was reported by IDWR under
19 water right No, —

20 MR. BROWN: 10492,
21 THE COURT: 10492,
22 MR. BROWN: Okay. Now, and to begin with,

23 the BLM's claim was disallowed; and the State's claim
24 was disallowed. Now, the BLM objected to 2810A. And
25 the State objected to 2810B because they were
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1 correct me if | am wrong, is that since the

2 United States and the State don't own cattle, we can't

3 have this. And we're saying that under this statute,

4 yes, we can, And it's a joint project. And these

5 water rights belong to both the State and the BLM undes

6 the split right that we've agreed to,

7 Is that basically it? Is that right, Fred? Was

8 it clear? Okay.

9  So hers we are with the State and the BLM willing
10 to settle. But then we have an objector who has

{11 objected to the wrong number, but an objector

12 nonetheless.

13 MR. AMPE: Well, Mr. Bedke is not entirely
14 sure whether he has, runs the cattle on the State lands
15 because it's the typical kind of messy pattern.

16 Surprisingly there's no quarter quarter sections to

. {17 delineate it.

18  THE COURT: Well, is this section 36 land?
19 Is that why the State owns it?

20 MR. AMPE: Maybe -

21 THE COURT: Oh, that's right. You've got
22 two sections. :
23  MR. AMPE: Yeah, I've got 16 and 36.

24 Yes. It is section 16; but that by itself does not
25 apswer the question as there's been various trades or
Pag
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‘1 in Lieus or such things to take care of, The State

2 doesn't (inaudible) 16 and 36.

3 Sowe'll have to got out and check whether or not
4 they actually have a lease with the Department of

5 Lands. They're not entirely sure. I need to

6 doubie-check with the Department of Lands to see what
7 their records show. It could be that between

8 Depariment of Lands and the Bedkes there's not an issue
9 because you don't run the cattle on the state land.

10~ And so0 even though the water comes from there, if
11 it's piped off you'll still have a right to use it; but

12 the water rights are at (inaudible), yes, )
13  BRUCE BEDKE: This is Bruce Bedke. Not
14 knowing where these state lands are, we can't say

15 that, ‘

16 MR. AMPE: _  Right. i

17 VOICE: We don't know geographically if

18 that's — . -
19  MR. AMPE:" Of course. As I said, we're

20 going to take a ook and make sure (inaudible).

1 yes, we're in agreement with this. Otherwise an SES
2 really shouldn't be filed because there remains other
3 parties maybe to the case that baven't signed off on

4 it. -

5  VOICES: (Inaudibie).

6 THE COURT: When someone gets this split
7 business straight, if there is an A and a B, you may

8 say to the State yeak, we're in agreement; we're dope
9 with them; now our battle is with Mr. Brown and the
10 Unitad States on the B portion.

11 . MR. BROWN: Not a problem with us,

12 Your Homor. ‘ :
13 . THE COURT: On the other band, you might -
14 agree with the United States. .

15 VOICE: But they can do that in all

16 fairness — you banded me the statute, Your Honor. And
17 I would like to read it. Maybe you can interpret it

18 for me, -

19  Itsays, *“The Burean of Land Management of the

20 Departmeat of Interior of the United States may

2! appropriate for the purpose of watering livestock say

2 additional time?

3 MR. BROWN:
4 Your Honor.

5  THE COURT: Okay. How much more time —
6 MR. BROWN: It only took me a half hour

7 just to figure out the facts there. We need a little -~ -

£ more time to —

That's fine with me,

9 THE COURT: Thank you for the advice.

10 MR. BROWN: Fred knew the facts, I

11 didn't.

12 THE COURT: So how about an SF5 or a report
13 within —~ how many days?

14  VOICE: 307

15 JARED BEDKE:  Your Honor, Jared Bedke here.

16 How will the SF5 address our claim if we find out we

17 have some? : ’

18 THE COURT: Well, the SF5 can only be

19 filled out when you're in agreement with everything,

20 MR. BROWN: Well, only if he's 2 proper

21 objector, Your Honor. You have to decide that.

22 THE COURT: That's'true. That's the other

23 issue. o '

24 But my guess is if Mr. Ampe decides to file an

25 SF3, it will probably be with your concurrence saying
: Page 100

21— THE COURT: Do we need some additional time
22 here - a 22 waters pot otherwise appropriated.” -
23  MR. AMPE: Yes, Your Honor. 23 I guess our claim is based on the fact that these
24  THE COURT: — to explore this? 24 are appropriated waters by virtue of my claim. Andso  _
25  MR. AMPE: Yes, Your Honor. 25 when he tells me that they have a right to these
Page 99 _ Page 10!
1  THE COURT: . Mr. Brown, do you agree with 1 waters, I question that,

2  MR. BROWN: But that wasn't the basis-for

3 your objection, Mr. Bedke, The basis for your

4 objection was that the BLM wasn't allowed to own a

5 water right.

6 VOICE: By this statute, as I read it,

7 that's exactly what it says. The water has slready

8 been appropriated.

9  MR. BROWN: But your claim was disaliowed.
10 Your beneficial use claim was disallowed. So —
11.  VOICE: That's the rub perhaps. And
12 I'm not sure that that's my fault. I'm not sure that
13 that's your fault:
14 MR. BROWN:
15 lodged our claims.
16  VOICE: I question the IDWR's validity
17 here in arbitrarily setting them aside.
18  THE COURT: Well, that was based on their
19 preliminary Jook at things. So no decisions have been
20 made yet. Like, for instance, I couid file a claim on
21 this one, too.

We didn't do anything, just

2  VOICE: Sure, sure.

23  THE COURT: So then we've got three

24 claimants for the same thing, four claimants. But, you

25 know, thea it still has to go through court to
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1 determine who has the valid claim.

2 VOICE: I understand that. But —

3 VOICE: How we became a party to this
4 particular objection is still 8 mystery to us.

$ THECOURT: _Sure.

6 VOICE: So we'll try to get that worked

7 out, and then get together with our Standard Form 5 as
8 we discussed earlier and either decide if we're clear

9 with both, or ciear with one, or —

10 THE COURT: Sure. It sounds like you need
11 to find out where the fence is:

12 VOICE: Yeah.

13 VOICE: Yeah.

14 THE COURT: And if it doesn't fit, you move
15 the fence, right?

16 VOICE: Have in the past,

17  THE COURT: Well, is there anything further
18 we need to consider on this one? I'll send out an

1 lawsuit?

2 MR. BROWN: Not yet.

3  THE COURT: Do we have snybody else here
4 appearing in the case with an interest?

5  MR. BROWN: Steve, do I need to appear for
6 the United States Forest Service?

7  VOICE: Randy mentioned to me out in

8 the hall as we discussed this. I can haye —

9 (insudible) we need to get a legal determination of who
10 the party is. But if it's just an agency discussion,

11 which I think is what we want to do, Tcan take peart
12 there. If you are all right with that. ’
13 MR. BROWN: 1 feel that's fine. Andlnn
14 not here representing the Forest Sexvice in this

15 particular case. The United States Department of

16 Interior Bureau of Land Management has no interest at
17 all. Sol'mhmtohstmtosuhowdmmylﬁ'act
18 the United States, -

17 Are you Mr. Pierce?

18 MR. PIERCE: Yes.

19  THE COURT: Are you representing yourself?
20 MR. PIERCE: Yes,

21 THE COURT: Okay. And also present, we've

22 got Larry Brown representing the United States,

23 MR. BROWN: Bureau of Land Management,
24 Your Honor, .
25  THE COURT: Are you a party to the
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19 order setting it for an SF5 with everybody's signature 19  THE COURT: But ths Forest Service nny be:
20 or a report on the status of negotiations within 20 party.
21 30 days. 2]  MR. BROWN: The Fomst Serv:ce may be.. Tl
2 VOICE: Yes. Do you have a subdivision 22 BLM may be. We'll see. .
123 on that? Do you have a legal on it in any way? 23  THE COURT: Now, we've got the
24 VOICE: I don’'t have one that I'm aware 24 introductions out of the way. Mr. Pierce, g0 shead,
25 of, ' 25 You can be & lawyer now,
Page 103 Pag
1 THE COURT: Okay. We'll go off the record 1 MR. PIERCE: I s0id my ranch to —
2 now. Thank you. ' 2  VOICE: Skarr Cattle Company (sic).
3 (DISCUSSION HAD OFF THE RECORD) 3 MR. PIERCE: We call it Arimo, and it's
4 THE COURT: Good afternoon, counsel, ledies 4 Chris Robinson out of Salt Lake City. .
5 and gentlemen. We're now on the record. And we're in 5  THE COURT: Oh, Arimo. You're down near
6 Burley. It's, what, April 7th, 1999, 6 Malta?
7 . And the case before us now, the claimant is 7  MR. PIERCE: Yes, 'ﬂnt's where [ live,
8 listed as John A. Pierce — ' 8 THE COURT: Okay. Sure, I'm familiar with
9 MR. PIERCE: Yes, correct, 9 that ares.
10 THE COURT: And the basin number is, it's 10 MR. PIERCE: And I still have an equity in
11 43, is that correct, or is it 457 11 the opemtion. :
12 THE CLERK: 43. 12 THE COURT: Oh, you sold it under
13 THE COURT: Okay. Basin 43-04236. And 13 coatract? :
14 it's here on a motion to set aside & partial decree 14  MR. PIERCE: Yes. -
15 entered by Judge Hurlbutt. Let's see, that was entered 15 THE COURT: Okay.
16 back in 1998, Let's see. 16 MR. PIERCE: And my position is ] want to

17 stand on the original coopentive agrecment wh:ch rm’

18 leave a copy with you —

19  THE COURT: Sure,

20 MR, PIERCE: — signed by the forest.

21 supervisor. And in this agreement it said Mr. Pierce

22 will file on bebalf of the water.

23  THE COURT: Okay.

24  MR.PIERCE:  The spring flows unevenly

25 during the spring, summer, also from year to year. So
__Pag
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' STATE OF IDAHO

IDAHO STATE POLICE
COLONEL R. DAN CHARBONEAU IDAHO BRAND BOARD DIRK KEMPTHORNE
Director Governor
LARRY A. HAYHURST DuWAYNE SKAAR
Stale Brand Inspector Board Chairman
April 9, 2004

Mr. Jared K. Bedke
42 East Basin Rd.
Oazkley, ID 83346

Dear Mr. Bedke:

This letter is written in response to your letter of April 1, 2004, regarding a United
States cattle brand and if the Idaho Brand Department has ever inspected any cattle with
such a brand.

After a thorough research of our recorded brands, we cannot find where there has
ever been a cattle brand recorded to the United States here in the state of Idaho, nor has
the Idaho Brand Department ever inspected any cattle for them.

If you have any further questions, please feel free to contact our office at 208-
884-7070.

Sincerely,

Lucille White
" Management Assistant
Idaho Brand Board

LW

P.O. Box 1177, Meridian, Idaho 83680-1177 » (208) 884-7070
FOUAT OPPORTIINITV I'ANDT MVE D {EXFIBIT 71







State of Idaho
DEPARTMENT OF WATER RESOURCES

Y 1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098

Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL 1. DREHER

July 3, 1997 DIRECTOR

Lee Leininger

P. Fntz Holleman

Dept. of Justice

General Litigation Section

Environmental and Natural Resources Division
P.O. Box 663

Washington, D.C. 20044-0663

BY FAX

Dear Mssrs. Holleman and Leininger:

This letter is the response to your request for a written summary of the Department’s current
policy for recommending competing claims. The Department arrived at this new point after
considering many possible alternatives and receiving input from several parties, including the United
States. As you are aware, after Special Master Haemmerle issued the Order on Second Summary
Judgment in the Joyce Livestock subcases, the Department initiated a re-evaluation of its policy for
recommending water rights to the landowner when the landowner and a third party such as a lessee
file competing claims to the same water right.

The Department’s policy at the time it published the first five Director’s Reports was to
recommend the water right to the landowner and recommend the court disallow the competing claim.
At the monthly informational conference on May 20, 1997, the SRBA District Court expressed strong
concerns over the Department’s policy in this regard. Both the Department and the court found the
chief deficiency with the Department’s policy was that it did not include a detailed investigation into
the possibility of lesser estate owners having valid water rights on another person’s land. In fact, the
Department has expended very little of its resources investigating the legitimacy of either competing
claim.  Along the way, given the adjudication scheme of the SRBA, the Department’s
recommendation created an unfair advantage for landowner-claimants because their water right
recommendations carried prima facie weight despite the lack of investigation. "The Department
explored alternatives with the potential to remedy this problem that also would not become a large
drain on Department resources.

With these goals in mind, the Department currently is expecting to apply a new procedure
when publishing Director’s Reports in upcoming reporting areas. The new procedure works for de
minimis claims as follows: If competing claims are identical with respect to every element except
ownership, the Department will recommend one right identifying both competing claimants as
potential owners. If a claimant files a claim where no other claims assert identical elements, the
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Department normally will consider and recommend the claim independent of any other claim or
claimant. This way the Department may avoid making possibly arbitrary judgments as to whether two
claims are for the same water right. However, the Department will consider evidence in its
possession that may indicate that claims truly are to the same water right. For example, if the United
States, acting through the Bureau of Land Management, files a claim for a stock water right licensed
in the name of the BLM, and a private individual files a claim to the same license, the Department
may recommend the court disallow the private claim, because the license identifies the appropriator.
Aggrieved parties still may work out ownership issues through the objection process, but by applying
the additional evidence, the Department is spared endorsing multiple claims from one beneficial use
in those situations where the Department does have sufficient information to identify when claims
represent a single beneficial use.

Where claims assert some non-de minimis use, such as irrigation or power production, the
Department may perform a more considered investigation into ownership. Because of the smaller
number of these claims and the larger quantities diverted, there is greater justification for the expense.
Generally, better records exist detailing the historical use of these lands, which allows the Department
to make more accurate and complete recommendations.

The Department expects this new policy to produce generally more fair litigation, with each
party subject to identical standards of proof before the court, which will proceed in a manner
consistent with a common quiet title action. Also, the Department can produce such
recommendations without excessively depleting its resources. In Reporting Area Six, (Basins 51, 55
and 61) the Department anticipates about 500 of such potentially competing claims, most of which
are small domestic and stock water claims. The long term impact of this policy should be minimal.
All of the other basins appear to contain significantly fewer competing claims. This means that once
the small domestic and stock claims in Reporting Area 6 are completed, the new policy will have
diminishing impact over the course of the SRBA.

By recommending water rights to lesser estate owners, the Department gives greater
recognition to what has been long-standing law in Idaho - that lesser estate owners may hold title to
water rights independent of the title to the appurtenant real estate, even in the cases of lessees and
licensees on the federal public lands. The Department, however, will not prevent any potential theory
of water right ownership available to the landowner-claimant. This procedure also does not appear
to contravene any of the Department’s obligations under Idaho Code Title 42.

Although your suggestion to delay reporting these competing rights holds some appeal, the
Department will not pursue that option at this time. After careful consideration, I do not believe that
such a delay is in the best interests of the Department. One important reason with going forward with
the domestic and stock water right Director’s Report in Reporting Area 6 is that it allows the
Department to spread out its future work load. Because the Western Region office is already
comimitted to a reporting schedule, a delay now only will add work on top of the projects scheduled
later. The Western Region office is already operating at its resource limit, and will be while
producing the following non-de minimis report.

You should be aware that you will have an opportunity to construct pre-negotiation




settlements with claimants during the 120 day objection period after publication of the Director’s
Report recommendations. During this period, claimants may withdraw claims or change the listed
owner to “United States,” whatever your settlement entails. Regardless of how much time you have
to reach these settlements, however, there could be potential hold-out claimants that will litigate the
ownership issue.

As always, comments or suggestions on this process or any IDWR action may be directed to
myself or Peter Anderson, at (208) 327-7929 and (208) 327-7975 respectively. Because the
Department is working to meet established deadlines for the completion of the domestic and stock
water recommendations for Reporting Area 6, you should submit your comments or suggestions prior
to July 12, 1997 or as soon as otherwise possible. I hope this satisfies your request for a written
statement.

Sincerely,

@u'_" e i @6
David R. Tuthill, Jr.

IDWR Adjudication Bureau Chief

cc: Bill Ferry
Randy Bramer
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Washington, DC 20044-0663

July 31, 1997

Dave Tuthillizm//

Adjudication Bureau Chief
Idaho Department of Water Resources

1301 N. Orchard Street, RECEIVED
P.O. Box 83720
Boise, Idaho 83720-0098 . AUG 05 1997

Re: IDWR Stockwater Policy Change Department of Water Resources

Dear Mr. Tuthill:

Thank you for your letter of July 3%«. It is helpful for us
to see IDWR's new policy for reporting ownership of water rights
claimed in the SRBA in writing.

We were disappointed to learn that IDWR will not postpone
its recommendations for competing claims to stockwater in
Reporting Area 6. We think that we could have successfully
settled many disputes regarding ownership of stockwater rights in
Reporting Area 6 if IDWR had been willing to wait a few months
before implementing its new policy. We believe that IDWR's new
policy will result in many more contested subcases and
accordingly much more work for the parties in the SRBA, the Court
and IDWR.

We still question the need for a new policy. You cite
Special Master Haemmerle’s decision in the Joyce Livestock cases
and Idaho’s “long-standing law — that lesser estate owners may
hold title to water rights,” as the reasons for the change in
policy. Neither reason is persuasive. There is nothing in
Special Master Haemmerle’s decisions that is inconsistent with
the old policy that gave the benefit of the doubt to the
landowner. Nor is there any Idaho law which recognizes that a
mere grazing permittee, having nothing more than license to use
federal public land for some limited purpose, may initiate a
water right on that land.

The old policy of recommending the water right to the owner

of the land as opposed to a non-landowner claiming a competing
right was well defended in the recent 70§ report produced by your
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agency. In those few instances where someone other than the
landowner is the proper owner of the water right, the prima facie
presumption established by the director’s report could have been
easily overcome. In short, we feel the old policy was well
grounded in the law, and was an efficient and fair method of
reporting.

As we have explained in the past, we have a number of
concerns with your new policy. First, we read Idaho Code Title
42 to require IDWR to investigate all of the claims made in the
SRBA. This includes some analysis of ownership for the water
rights claimed and analysis of the claimed priority dates. IDWR
appears to recognize these obligations as your July 3™ letter
explains that the agency will conduct an investigation of
ownership for non-de minimis uses such as irrigation and power
production. The statutes give IDWR no basis for conducting a less
thorough investigation regarding ownership of de minimis water
rights. The reasons given in your letter, that such
investigations would be expensive and time consuming, are not
exceptions to the obligations set forth by the legislature in
Title 42. The proposed new policy of reporting water rights with
more than one owner seems an abrogation of the duties imposed by
Title 42.

More troubling, however, is your selective application of
Special Master Haemmerle'’'s decisicns in the Joyce Livestock
subcases. You cite his decision as the basis for the new policy,
but fail to explain how that decision in anyway supports .the new
policy. In fact, your new policy appears contrary to the Special
Master’s ruling that stockwater rights used on the federal public
land are appurtenant to the federal public land. Such rights
cannot pass under the general appurtenance clause of a deed
conveying private property. Special Master Haemmerle concluded
that unless specifically described in a conveying document, the
earliest priority date any rancher can claim to stockwater on the
federal public land is the date that he or she began using the
particular stockwater source. See e.g,, In Re SRBA Subcase Nos.
57-04028 et.al., Findings of Fact and Conclusions of Law, July
24, 1997, at 3-5.

In the adjudication of the test basins, we have yet to
encounter a rancher with a clear chain of title to stockwater
rights initiated by a predecessor in interest on the federal
public land. Any claim to stockwater with a priority date more
than thirty or forty years old is suspect under the Special
Master’s ruling and should not be recommended by IDWR.

The policy regarding what is and what is not a competing
claim is also troubling. Under the new policy, IDWR will
recognize two claims as competing claims only where every
element, including priority date, is exactly the same. IDWR is
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on record in the Joyce Livestock subcases as agreeing with the
United States’ that there cannot be more than one water right for
the same beneficial use. To be consistent, IDWR should
acknowledge that any two water rights claimed to serve the same
stock are in direct competition, regardless of the claimed
priority date. Where both the United States and a private
rancher have claimed a stockwater right from the same source to
serve the same cattle, there can be only one water right. Under
Title 42, IDWR is charged with making an initial determination
regarding to whom that right should be issued. The
investigations conducted by IDWR should at a minimum identify
water rights that are claimed from the same source for the same
beneficial use.

Thank you again for putting the new policy in writing and
for this opportunity to comment.

Sincerely,

Attorneys, USDOJ
Environment and Natural Resources
Division







Tust 9, 2003
- .us Conference Hearing Taped Transcript Special Master Dolan
Page 18 Page 20 |
1 SPECIAL MASTER DOLAN: Mr, Bedke, do you 1 for - &'s claimed by Bruce Bedke, Gary Pouiton,
2 think we can, we can go ahead and rule on your 2 Winsiow Whiteley and Greg Bedke, and It is for one
3 motion to file late objections now without waiting 3 spring called Cabin Spring, so that, that would be
4 for the, your de maximus claims on Basin 45 to ba 4 the one -~ that would be - that would be the only
5 reported? 5 claim in this, In this group that we are waiting for
6 MR, BEDKE: Well, again, like I say, it's & to come out in the Basin 47 krrigation and other
7 just, it's just 2 procedural deal, as far as we were 7 director's report.
8 concemed. We didn't want to have to argue the same | 8 SPECTAL MASTER DOLAN: Well, I know that
9 case twice. 9 since we did those stays way back when, a lot of ‘
10 SPECIAL MASTER DOLAN: Okay. 10 developments have happened, and I'm aware that Judge
i1 MR. BEDKE: And so we thought - well, 11 Burdick wants a lot of these cases to move along,
12 that's -- this was before the stipulation and all 12 and stays are not favored any more. So my guess Is,
13 and the setidement came about. This was all - . |13 I'mgoing to have to take 2 look at that motion and
14 everybody was on the same page back then as far as | 14 rule on It so that we can move these cases along.
15 stockwater users were concerned. 15 Because It looks fka to me, at least In the
16 SPECIAL MASTER DOLAN: Sure, 16 drive-by discussion we've had this morning, that
17 MR. BEDKE: And so that was -- that was 17 there's no reason for not, for us not to go ahead
18 the best procedure we had at the time for this 18 with this maotion, even though some of your other
19 court, was that everything was stayed pending the 15 claims havent been reported, because while it may
20 report, when we could look at everything together, 20 not be efficlant for you to argue the same matters
21 because they are competing claims. 21 tiwice, if we do decide the matters at this point,
22 SPECIAL MASTER DOLAN: Sure. Well, what 22 that might solve the problems later on when your de
23 are the odds of you settling your casé as a lot of 23  maximus ciaims are reported, and maybe you won't
24 the other private claimants have done? 24 have to argue the same things twice.
25 MR. BEDKE: Well, I couldn't agree with 25 MR. BEDKE: Thera Is that possibility, but
Page 19 ‘ Page 21
1 some of the terms in the settement, so that was why | 1 [t still does not stop us from, what — what it !
2 wedidn't opt to settle at that time. 2 boils down to, just procedurally, if the late
3 SPECIAL MASTER DOLAN: But you've actually | 3 objection, the motion to file late objectiens are
4 seen all of the terms and - 4 granted, then we will be debating not our water
5 MR. BEDKE: Yes. 5 rights per se but whether or not the federal
6 SPECIAL MASTER DOLAN: — you've had a 6 government's water rights should proceed.
7 chance to discuss settlement? Okay. And for, for 7 SPECIAL MASTER DOLAN: Sure.
8 now at least, you ~~ : 8 MR. BEDKE: And then later on, when ours
9 MR. BEDKE: So we always entertain 9 get reported out, they will have the chance to get
10 settiement, but the devil's in the details, as they 10 to object to theirs, and we wili have to resolve
11 say. 11 - thelr objections to ours.
i2 SPECIAL MASTER DOLAN: Sure. But for now 112 SPECIAL MASTER DOLAN: Sure. :
13 you want to pursue your daims that 14923, A through 13 MR. BEDKE: So we decided way back when
14 E, and - or I'm sorry. You want to pursue your 14 that it would be best to say, hey, okay, you don't
15 objections - 15 like ours, we don't like yours, let's resolve them
16 MR. BEDKE: Motions to file late 16 both at once. So that was the reason for the stay
17 objection. 17 originally. Whether or not that's still pertinent, _.
18 SPECIAL MASTER DOLAN: Okay. 18 1 guess is up to you, because the court will have to §
19 MR. BEDKE: Yes. 19 decide when that is, which would be the best use.
20 SPECIAL MASTER DOLAN: Mr. Negri, anything | 20 It's a, It's 3, it's a big can of worms
21 further? : 21 here, because It can go -- there's all kinds of
22 MR. NEGRI: Just one clarification I do 22 things that go on and this, that and the other.
23 have. The IDWR adjudication claim report for 23 SPECIAL MASTER DOLAN: Well, is there
24 47-14924, which is the — which is the one 24 anything the court can do to, o aid in the )
25 unreported daim involved in this group, and it is 25 settement of these Basin 47 subcases that we have

6 (Pages 18 to 21)




