STATE®OF IDAHO®

Department of Water Resources
Eastern Region

Claimant: M. Munns
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o

1350(

1500

1500 12000

10500

3000

4500 7500 9000

LEGEND

@ Point of Diversion

Legal Description: T13N, R39E
Sec. 27 NW, E2SW, NWSW

SESE  Pjace of Use

B Ll Point(s) of Diversion: T13N, R39E
Section Line
Sec. 21 SENWNW GIS Place of Use lllustration
1987/1988 NAPP photography
:I Quarter-section line 3o

Date: Oct. 2000










b ITCHt SPLTTGI

Munais € Sivbowa
:

™
A C\ML’J:L LIVORSION,

/%w o Siopemn

&

31~ppo26 ¢




N

38
NW.
40

39
40




10/18/2000
IDAHO DEPARTMENT OF WATER RESOURCES
FRELIMINARY RECOMMENDATION OF WATER RIGHTS ACQUIRED UNDER STATE LAW
RIGHT NUMBER: 31-241
NAME AND ADDRESS: MARIE MUNNS
MERLIN J MUNNS
915 E 7800 8
REXBURG, ID 83440
TONI MANGUM
VERGIL MANGUM
1560 E 1500 N
TERRETON, ID 83450
SOURCE: CHING CREEK TRIBUTARY: Spring Cresk
QUANTITY: 3.2 CFS
—PHE—QUANTITY-OF WATER- UNDER -THIS--RIGHT FOR-STOCKWATER USE———
-BHALL--NOT—EBXCEED- 137000 -GALLONG - PER-DPAY-——>"g o1
PRIORITY DATE: 0B/21/1903
POINT OF DIVERSION: T13N R39E 521 SENWNW Within CLARK County
PURPOSE AND
PERIOD OF USE:
PURPOSE OF USE PERIOD QF USE QUANTITY
STOCKWATER 05-01 10-31 ¢.05% CFS
IRRIGATION 05-01 10-31 3.20 CFs
PLACE OF USE:
IRRIGATION Within CLARK County
T13N R3SE 827 NENW 38 T13N R3ISBE 527 NWNW 39
T13N R3IYE 527 SWNW 40 T13N R3I9E 527 SENW 40
T13N R39E 527 NESW 40 T13N R3I9E 527 NWSW 40
T13N R3ISE 527 SESW 17

274 ACRES TOTAL

QTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

EXPLANATORY MATERIAL:

Water Right 31-241

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR
STOCKWATER USE IS NOT A DETERMINATION OF HISTORICA!L BENEFICIAL
USE.

THIS PARTIAL DECREE I5 SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE
EFFICIENT ADMINISTRATION OF THE WATER RIGHTS AS MAY BE
ULTIMATELY DETERMINED BY THE COURT AT A POINT IN TIME NO LATER
THAN THE ENTRY OF A FINAL UNIFIED DECREE. SECTION 42-1412(6)},
IDAHO CODE.

BASIS OF CLAIM - Decreed

RIGHT INCLUDES ACCOMPLISHED CHANGE IN POINT OF DIVERSION
PURSUANT TO SECTION 42-1425, IDAHO CODE.

Srochoaten (32 cattle
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D . .

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT CF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A31-00241
Date Received: 11/30/1994
Receipt No: _£0z052%
Received By: &0V .

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: MERLIN J MUNNS - 208-356-653¢ .
Address: 915 E 7800 S ==
REXBURG ID 83440 ES%%%E
AND/OR n==
GE
Name: MARIE MUNNS 208-356-653€ & ===
Address: 915 E 7800 S 23%%%%
REXBURG ID 83440 g
AND/OR —
Name: VERGIL MANGUM 208-663-4807 ==
Address: 1560 E 1500 N ————
TERRETON ID 83450
AND/OR
Name: TONI MANGUM 208-663-4807
Address: 1560 E 1500 N
TERRETON ID , 83450
2. Date of Priority: AUG 21, 1903
3. Source: CHING CREEK Trib. to: SPRING CREEK

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
13N 39E 21 SW NW CLARK

5. Description of diverting works:
HEADGATE IN CREEK AND DITCH TO FLOOD IRRIGATION

6. Water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A.
IRRIGATION 04/15 10/15 3.200 .
STOCKWATER 04715 11/15 1.000 724

7. Total Quantity Appropriated is:

3.200 C.F.5. (and/or) A.F.A. -
“n“JF“DfAL}AEKJ
A31-00241 Page 1 Date: 1‘“ﬁphguﬁ§ﬁ
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8. Total consumptive use is 700.0 Acre Feet Per Annum.

E CATTLE

STOCKWATER,
10. Place of Use: -
Township Range Section 1/4 of 1/4 Lot Use Acres

13N 39E 27 NE NW IRR 40.0
NW NwW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SwW IRR 40.0
NW SW IRR 40.0
SE SW IRR 40.0

Section Acres 280.0

Total Acres 280.0
11. Place of use in counties: CLARK
12. Do you own the property listed above as place of use? YES
13. Other Water Rights Used:
14. Remarks:
TRANS. 2291.
15. Basis of Claim: DECREED

Case Number:

Court :
Decree date: !/
ERNEST SAUVE W, H. ABBOTT
Decree Plaintiff Vs Decree Defendant

16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

“n“JF“DFquAEﬁJ

A31-00241 Page 2 Date: 11“63/\94 1936




For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): X\fhzZLAAﬁ:k ‘R i}?f‘yryyvv¢/’0ate: Vi 2o - 5¢)
f g 7 g

Date:

State of Idaho )

) 8
County of gj;ﬁdéﬂggéz )

Subscribed and sworn (or affirmed) before me this ‘Eoﬁk&

5.

day

e
-F}'::&',:‘;‘;?--“““""‘,mlm'"o;;:':- h Residing at _ﬂ(a %
*

§':§' ....«--....}’(q;% My Commission Expires 3/3’/79
» L/ ":‘ f /

GROFILMED

A31-00241 Page 3 Date: 11\!;9%/‘\9}4k

1996




STATE®OF IDAHO®

Department of Water Resources

Eastern Region

Claimant: M. Munns
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0172572001

NOTICE OF ERROR
REPLY

Please type or print clearly, fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
reconmendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: March 9, 29001
Water right number: 31-241

TONI MANGUM

1560 E 1500 N

TERRETON ID B3450

Telephone Number: (208}1663-4807

MERLIN J MUNNS

315 E 7800 8

REXBURG ID 83440

Telephone Number: (208)356-65136

VERGIL MANGUM

1560 E 1500 N

TERRETON ID 83450

Telephone Number: (208)6631-4807

MARIE MUNNS
915 E 7800 s

REXBURG ID 83440
Telephone Number: (208)}356-6536

1. Dascribe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source}:

2. Describe the changes you wish to make in the proposed recommendation:

3. Give a brief explanation as to why you disagree with these portions:

ﬁyéi/; AGREE with this proposed recommandation: no changes nesed to bs mads.

- .o . o
DATE: . - . ‘. . ./ SIGHATURE s e

Please print your name: Moy ! 1'/y J MUy S

IDWR Regional Office, 900 N Skyline, Idaho Falls, ID 83402, 2085257161

67




01/25/2001

NHOTICE OF ERROR
REPLY

Please type or print clearly. fill out this form completely and mail.

Return this reply form to IDWR by the deadline date printed below if you want IDWR to change your
recommendation or you want to let IDWR know that you agree with its recommendation.

YOUR DEADLINE FOR RETURNING A NOTICE OF ERROR REPLY IS: March 9, 2001
Water right number: 31-241

TONI MAMGUM

1560 E 1500 N

TERRETON ID 83450

Telephone Rumber: (208)663-4807

MERLIN J MUNNS

915 E 7800 8

REXBURG ID 83440

Telephone Number: {208)356-6536

VERGIL MANGUM

1560 E 1500 N

TERRETON ID 83450

Telephone Number: (208)663-4807

MARIE MUNNS
91% E 7800 s

REXBURG ID 83440
Telephone Number: (208)356-6536

1. Describe the portion of the proposed recommendation with which you disagree (e.g.
priority date, period of use, source):

2. Describe the changes you wish to make in the proposed recommendation:

3. Give a brief explanation as to why you disagree with these portions:

Agi: I AGREE with this proposed recommsendation: no changes nesd to ba made.

y ‘J\ .
DATE: 2 <A SIGNATURE : - ‘uw\A (‘ﬁ\GanAumﬂq

Please print your name: __ fat N1 Yf\uxxsi,ﬁ«

IDWR Regional Office, 900 N Skyline, Idaho Falls, ID 83402, 2085257161

67
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MAR-14-00 TUE 08:01 AN

L A e
PactittFaxNate 7871 [Dme 3,8 [Xdy incoded Transtel No. 3-0240/3t-0b4c
F" Alltn. Purbery From Rochansd  Hosncom Application No, 31-0240/31- oz41

'DEPARTMENT OF WATER.RESOURCES
AMENDED APPLICATION FOR TRANSFER OF WATER RIGHT AMENDED
To Change the Point of Diversion ond/or the Place of Use
Name of applicant Ee{th Ferrip Jenkins ' Phone $23-0731
Post office eddress __Route 2, Box 153, Ydaho Palle, Idoho 83401
A. DESCRIPTION QF RIGHT AS RECORDED
1. Right evidenced by:
8. Decreeto P. D. Stoops
3 {Mame)
i incase of _ Ernest Sauve vi_W. B. Abborr, et. al, S
i : Eastern Division
dated Novembat 1, 19300 _Ua8. Diatricr Court  Sounty ot Bannock
(Ngme of mourt)
b.  License No. issued by the 1daho Department of Water Resources
c. . Claim No. ‘ —.....on file with the |deho Department of Water Resources

2. If applicant ’s not the original holder of this right, explain how it was acquired and attach 2 copy of
the deed or other evidence of ownership of the land to which the right is appurtenant —
Applicant purchased _property from his father, A, Keith Jenkins, whoe purchased land

P. D. St d Hre, Tanner & My, & Mrg. Sorensen
3. Source of waterCreek & 2 Unnamed streams tributary 10 _Camas_Creck

: 4. Dateof priority31-0240 - 5/28/04 __ 21-0241 ~ 8/21/03
~ FeARgEOTy  Water Is used for the foflowing purposes:

31-0240.~ " amdunt __ 2.40 ¢fs for irripstion purposes from to
(31-0241 7) “amount 3 20 cfe  fO' frrigarion  puposesfrom o
amaunt ‘ for purposes from 10
{month/day — both dates inclusive)
6. Total amount of water underright: a. __ 5.60 __cubic feet per second
b. ___atre 1‘(::!{?Il pfg; annum
7. Location of original point of diversion is(31=0240) sw Y of NW % of Bection __ 5
Township 1 - Renge 398 ,BM.,in ¢ lark County

Additional pointe of diversion, if any (31~0241)  ¥Wk, Sec. 21, T. 3, _R. SE, B.M__

8.  Lands irrigated or place of use:

NEYy . WY, WY SEv
TWP. | RANGE | SEC. TOTALS
: MEVa | NW T | SWLL | SEVY | NEVe| NWEGT SWi | SEVE | MEVR | NWVL | SWiG ) SEVe | NEVL J WYL | 5Wh5 | 5E0e

139 1 39k | 27 40 40 |40 40 40 40 40 280

o d

Total number of acres 1o be irigated 280

ROTE: Place of use for both docreed rights ig the same.




MAR-14-00 TUE 08:01 A P. 02’

! ' .

B, [DESCRIPTION QF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED (If the entire right is
requested changed, omit part B}
1. Amount of water: a. cubic feet per second
&/or
b . acre feet per annum
2. Point of diversion ®_ __ %Secton _ Township o
Range _ __.BM, County
Additional points
3. Place of use:
4‘.
NEW NWY WY SE% '
TW. | AANGE | S e srwna | Swya | sk | o] wwra] swia Jseva [ mens Nwlm?ﬁ:‘mw N | swia | sEv TOTALS
— "’_—T - o
' C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE ! 2 .
1. Change in point of diversion L
a, Amount of water to be diverted 5-69 __ c.f.s. &/or __ acre feet
b. Pointlslofdiversion ___ mw  %___yu . Section 20 Township 13N ! .
Range 39 B.M,_ Clark County 2
Additional points NESdWs, Sec. 5, T. 13%, R. 39F, (Bee Remarks) . .
c. Deseiption of diverting works _Cement headgate, 24" diameter, with metal slide, and &
Cipolletti welr about 100 feer down stream.
“d.  Describe the reasons for applying for & change in the point(s) of diversion _In aboyt 196 —
' Applicant’s farher and Haxold Sidoway. constructad—She—ae f—diveraton—-
but applicant's father neglected te register the change with the Department,
2. Change in place of use
a.  Describe the lands or place of use to which the right will be transferred:
w_w
NE% R "' SWib SEV | .
TR | ORANGE | SEC L Terwal swoa] sEve | New, wowrs] sw [sew | wee e e e R W [s< raThs
138 | 398 |27 V40|40 40 a0 a0] 40 40 280
o
! S UL
280

Total number of zcres 1o be irrigated
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Draw a8 map indicating the new pointls) of diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and ranga number.
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~ MéR-14-00 TUE 08:02 AH o P. 04
ST oo Vore k™

. ? .‘/,/"jq"”)_‘/ Dlw "3 ,,ﬁa, 8 f!"

Remarks Fi8Rt Nol 31-0260 would be diverted from Cottomwood Creek in the NERNWE,

i 3
1
R Sec. 5, T. 13N, R. 39E. This water would travel through a ditch and eventually
‘ } £1 + It would th ok im the ._____
WWdWa, See. 21, Two. 13N, Ree. 39F, Along, wirh Right Ko, 31a0241.
Llas Tt _apnprmed (222 AS g
. %
I hereby assert that no one will be injured by such change and the change does not constitute an enlargerment "'
in use of the original right. The information contained in this application is true to the best of my knowledge. :
. ET iM -;twfﬂ /A—Z;Q
- L e : i {Z A (Siunatugyépplimtl
Subsoribed and sworn to before me this 2,7 day of D@p @ 1 b & L1978
. ‘ ‘ - i &4’@‘,‘1 ‘-
My commission expires __?_.//__2%9 <
ACTION OF THE DIRECTOR, DEFARTMENT OF WATER RESOURCES
"This is to certity that | have examined Application for Transfer of Water Rights No. _31-0240/31-0241 .
: " 1. Approval of salckapplication is subject to the following limitations and conditions: -
_31-024] - PURSUANT TQ MEMORAN " AND .ORDER
’ 2. Denial of spithop:: cation is for the following reasons: ———
Ko 310240 e :
) Wwitness my hand this // day of May 19 79

FOR DEPARTMENT USE ONLY

Receivedby _ dh __Date  9-13-78 . ;P'rotesf filed by Harold Siddoway, Blaine Smith
Prefim.check by EMC | Fee $35 17533 Steve and Gladys Buckland, Jack R. Hamilton
Receiptedby _dh  Date _g-13.78 _  Sherman Halverson..Alvin.W. Munns & Sons. Inc.
Published in _ Standard Journal Copies of protest forwarded by _dh 10/19, 23 & 24
Notice of Correction MNov. 16 & 23, 1978

Pub. dates _Qctober 5 & 12, 1979 —— Hearing held by __ 278779 Uate _yg N
Watermaster recommendation requested on -9-27-78 Recommended for approval denial

rec’'d. __10.02-78 by




P, D. Stoops

1904 = Hay 28 2,4 c.f.8. v Source: Dry Cottonwood Creek and
' 7. 229 two unnamed streams, triltutaries
: of Camas Creeck.

Points of Diversion: In the Southe
' ¢ west Quarter of the Korthwest
24 merter of Section 5, Township 13

] ’ (1
> 2& et Horth, Renge 39 East, B.M.
] 5‘
&guf ' For use on the followling deacribed
d N land, to-wit: 7The Horthwest Quarter

Half of the Southuaﬁﬁ Qnarter,
’fﬁo”“&uﬂieast Quarter of the Sguth-
.weat Qusrter 2 |aBd the SonthEest -

Quarter of ! Southeant Quapter,
1 129! Jeead1 1o . Seatloh 27, Township 15
21 " 241 Hopth, aangé 39 nast, B. .
1903 -~ August 21 5.2'o.f.a. Source: Greek, & tributary
of Cumas Croe
L retme e T o gy s T 2 RIRL T e SRSt D0 A o R \wwwmmmwm m%a@-uwmw N TR L ML L LR il

p 0% Point of Diveraton: Year the center
v of tga Northweat Quarter of Section
NEAQ_, ’_L t&w Sa‘r‘ j2; 74‘4//,&,' /ﬁ( ggt’ogil:l:ip ISEorth, Range 30

For use on ths land described sbove.

S L U S S

No. 127

roys

——te

‘J I el . i (’ ‘(,-f “+ 5 , .
Nwinw”, S350’ NS Safw, Swls  Spe 27 J/FH A58

168
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) : Amended Transfer No. 31-0240/31-0241

ApplicationNo. __ 2 29 /

STATE OF 1DAHO

P DEPARTMENT OF WATER RESOURCES
UgQAPPLICATION FOR TRANSFER OF WATER RIGHT AMENDED

To Change the Point of Diversion and/or the Place of Use

Name of applicant Keith Ferrin Jenkins Phone 523-0731

Post office address Route 2, Box 153. Idaho Falls, Idaho 83401
A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:
a. Decreeto P. D. Stoops
{Name)
incase of Ernest Sauve vi W. H. Abbott, et, al,
. Eastern Division
dated November 1, 19300 _U.S, District Court  county of Bannock
‘ {Name of court)
b. License No. . issued by the |daho Department of Water Resources
~ ¢ Claim No, on tile with the ldaho Department of Water Resources
2, If applicant is not the original holder of this right, explain how it was acquired and attach a copy of
~ the deed or other evidence of ownership of the land to which the right is appurtenant
Applicant purchased property from his father, A, Keith Jenkins, who purchased land
from P+ D. Stoops and Mr. & Mrs, Tanner & Mr. & Mrs. Sorensen
_ ChiIng Creek & Dry Cottonwood
Source of waterCreek & 2 Unnamed streams tributary to Camas Creek
4. Date of priority31-0240 - 5/28/04 31-0241 - 8/21/03
5. Water is used for thefollowing purposes:
31-0240" Y amount  2.40 cfs for irrigation purposes from 10
~ Foppanan
-‘pmount 3.20_cfs__ fO7 _irrigation purposes from to
T amount . for purposes from to
{month/day — both dates inclusive)
6. Total amount of water under right:  a. 5.60 cubic feet per second
&/or
b. acre feet per annum -
7. Location of original point of diversion is(31-0240) SW % of NW % of Section __ 4
Township 11N Range 39E , B.M.,in Clark County
Additional points of diversion, if any (31-0241) NWY%, Sec. 21, T. 3N. R. 39E, B.M
8. Lands irrigated or place-of use:
NEY, NW WY SEVA
TWP. | RANGE | SEC. I eva] Nwva| swia] SEV | NEVA] NwWVa swia | SEva | NEve | Nwa | swie | seva | NEV | Nwva | swi | SEVe TOTALS
1IN A9 27 40 |40 140 | 40| 40 40 40 280
-~ _ , e .
Total number of acres to be irrigated . 280
NOTE: Place of use for both decreed rights is the same.
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IN THE SUPREME COURT OF THE STATE OF IDAHO

No. 13705 !
KEITH FERRIN JENKINS,

Applicant-Appellant,
‘ Pocatello, March 1982 Term

v.
Filed: July 8, 1982
STATE OF IDAHO, DEPARTMENT
OF WATER RESOURCES, ELWIN
BRADSHAW; STEVE BUCKLAND and
GLADYS BUCKLAND, SHERMAN
HALVERSON; JACK R. HAMIN;
BLAINE SMITH; and HAROLD
.SIDDOWAY;

R.H. Young, Clerk

Protestants-Respondents,

and
ALVIN W. MUNS & SONS, INC.

Protestants. -
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Appeal from the District Court of the Seventh Judicial .
District of the Staﬁe of Idaho, Clark County, on appeal from a
decision of the Department of Water Resources. The Honorable Boyd
R. Thomas, District Judge.
| Appeal from an order affirming a decision of the director
of the Department of Water Resources, denying an application to
transfer the point of diversion 'of a water right. Affirmed.

G. Rich Andrus of Rigby, Thatcher, Andrus, Barton
and Walters, Chtd., Rexburg, for appellants.

Kent W. Foster of Holden, Kidwell, Hahn & Crapo,
Idahe Falls, for respondents, Bradshaw, et al.

David H. Leroy, Attorney General, Don A, Olowinski,

Howard Carsman, and Phillip J. Rassier, Deputy Attorneys

General, Boise, for respondent, Department of Water
Resources.

SHEPARD, J.

This is an appeal from an order of the distriet court

which affirmed the director of the Department of Water Resources
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deﬁial of appellant Jenkins' application to transfer the point of
diversion of his decreed water right. We affirm.
Jenkins is the owner of 280 acres of land near the town of
Kilgqre.in Clark Coﬁnty,.ldaho. Appurtenant to that property are
two separate water rights, one for 2.4 cfs of water from Cottonwoodﬁé}
Creek, and the second for 3.2 cfs of water from Ching Creek. Those;al
water rights were adjudicated by decree of federal court in'19303
Both creeks flow southerly in a genefally parallel direction from
the mountains of Targhee National Forest. Ching Creek is the more-
easterly and the Jenkins property'is located further east of Ching
Creek. There are a series of_channels approximately 2 miles in
length running easterly from Cottonwood Creek to Ching Creek that
are the principal subject of this dispure. It is contended.by
appellant Jenkins that the water representihg his Cottonwood right
flows from Cottonwood Creek through channels into Ching Creek from
whence it is diverted by him together with the water representing
"his Ching Creek right.

In 1978, Jenkins filed an application with the Department
of Water Resources, seeking to transfer the point of diversidn for
his Ching Creek water right to the location of a recently built
headgate. At that time an examination of the records indicated that
the decreed point of diversion for Jenkins' Cottonwood right was not
located on any stream. Jenkins filed an amended application to
transfer the point of diversion of the Cottonwood right and locate

: _that point of diversion on Cottonwood Creek.

Several water users on both Ching and Cottonwood Creeks.
.protested'these proposed transfers, and the district water master
recommended that the Department deny the transfer of the Cottonwood
right. A hearing was held thereon at which all parties were re-
preésented by counsel. Thereafter the director of the Department
issued an order granting the transfer of the point of diversion of

the Ching Creek right but denying the transfer of the point of

-2




ra " diversion of the C.:onwood Creek right. The‘rectzor found that

—— kin!s8: Jand for the previous 18 years. He also found that waters
of both Ching and Cottonwood Creeks were overappropriated. He
concluded that to allow a resumption of use of the Cottonwood
right would represent an enlargement of the use over the prior 18
years, that the water users would be injured thereby, and that
I1.C. § 42-222 authorized denial of an application in such cir-
cumstances. The director relied upon that portion of I.C. § 42-

;222 which provides for the forfeiture of a water right not used

wkor “five years.

From that decision of the director, Jenkins appealed to
the district court. At the outset Jenkins contended that the
Department lacked jurisdiction to determine an abandonment or
forfeiture and objected to the district court making such a de-
-termination on appeal from a decision of the Department. The
distriet court reserved judgment on that issue and held a trial
de novo. | |

At trial much of the testimony centered on the physical
nature of the channels connecting Cottonwood Creek with Ching
Creek with appellant's testimony indicating that water regularly
flowed from Cottonwood to Ching Creek, and protestants' testimony

" * ‘indicating that the physical characteristics of the channel indicated

that they carried only spring'run off and that the only regular

flow of water in the area during the summer occurred in two channels

of another creek, tributary to Ching Creek, known as Little Creek.

The trial court found that water from Cottonwood Creek

only flowed to Ching Creek irregularly during the spring run off

gnﬂ-that any such contribution was not the result of a physical

diversion. The court also found that Jenkins took only 3.2 cfs of
water from Ching Creek which was the amount he was entitled to

lunder his Ching Creek right, and therefore he received no water in

excess of his Ching Creek right, which could be construed as

Cottonwood right water. The court also found that there was




sinsufficient water in the two cresks to meet the then present

demand. The court held that the director of the Department had
Jurlsdlctlon to determine the issues of abandonment or torf81ture
as a part of his determination of injury to other water rights,
and that even if the director was without that jurisdietion, the
district court hearing the case de novo did have the necessary
jurisdiction to make that determinacion. lThe court affirmed the
decision of the director of the Department in all respects.
On appeal here Jenkins reasserts his contention that

neither the Department nor the district court on appeal from the

Department's decision had jurisdiction to determine the question

of abandonment of a water right in a transfer proceeding. Jenkins

relies primarily on the case of Twin Falls Canal Co. v. Shippen,
46 Idaho 787, 271 P, 578 (1928). 1In Shippen, the Court, noting
""the record fails to show that appellants [protestants] were in
any maﬁner injured by the transfer," indicated "[(i]Jn a proceeding
to change the ﬁoint of diversion of water the queétion of aban-
donment of priority is not generally before the court, if a proper
objection be made thereto . . . [a]lnd is a matter to be settléd in
some other appropriate proceeding." Id. at 791, 271 P. at 579
(emphasis added). Jenkins érgues that here a proper objection was
made and the district court was foreclosed from inquiring into the

abandonment or forfeiture of his Cottonwood water right. In First

" Security Bank v. State, 49 Idahc 740, 291 F. 1064 (1930) -the Court

indicated that in a transfer proceeding injury to other approp-
riators should be considered. The Court stated therein:

"While the question of abandonment as such

is to be settled in some other appropriate
proceeding (Twin Falls Canal Co. v. Shippen,
46 Ida. 787, 271 Pac. 578) in an action
involving a change in. the place of diversion,
the reasons why the change will or will not
injure other appropriators may be considered,

as indicated by the latter portlon of the
case cited."

49 Idaho at 745, 291 P. at 1066. See also In re Department of

-Reclamation, 50 Idaho 573, 300 P. 492 (1931). In Application of
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Boyer, 73 Idaho 152, 248 P.2d 540 (1952), the Court was again

ot
.

presented with the question of abandonment raised in a transfer
proceéding. There the Court noted that the issues of abandonment

and forfeiture, although timely objected to, had been presented and
passed on and the Court intended to also consider and pass upon the
question. Chief Justice Givens, who was the author of Firsf-Security

Bank v. State, supra, wrote for a unanimous court stating:
"We have rather parenthetically held that
the question of abandonment 1t [sic] not
pertinent in a proceeding of this iind. Twin
Falls Canal Co. v. Shippen, 46 Idaho 787, 271
P. 578; First Security Bank v. State, 49 Idaho
. - 740, 291 P. 1064; Harris v. Chapman, 51 Idaho
283, 5 P,2d 733. TForegoing such pronouncement,
to avoid a multiplicity of suits, and since,
though respondent timely objected, this issue '
was presented and passed on, we meet and decide.
the point without circumlocution."

Application of Boyer, 73 Idaho at 158, 248 P.2d at 543. As it

existed at the time pertinent to this proceeding I.C. § 42-
222(1), provided in pertinent part:
| "The director of the department of water
o resources shall examine all the evidence and
available information and shall approve the
change in whole, or in part, or upon conditions,
' provided no other water rights are injured
' thereby and the change does not constitute an
enlargement in use of the original right."
Based on the foregoing decisions and statute, we conclude
_ithat the director of the Department of Water Resources has
‘jurisdiction to determine the question of abandonment and
forfeiture and. such is required as & preliminary step to per-
formance of his statutory duty in determining whether or not the
.proposed transfer would injure other water rights. While
ordinarily abandonment and forfeiture are to be determined in a
- separate proceeding, it is clear that when a water right is
sought to be transferred and protestors allege that it has been
abandoned or forfeited, and that to allow resumption of that

right would cause some injury, a determination of abandonment or

forfeiture is necessary for the performance of his powers of

-5-
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"de_terminiﬁg ihjury..The director is statutorig required tb
examine all evidence of whether the proposed transfer wiil injure
other water rights or constitute an enlargement of the original
right, and evidence which demonstrates that the right socught to be
transferred has been abandoned or forfeited, is probative as to
whether that transfer would injure other water rights. If a water
right has indeed been lost through abandonment or forfeiture, the

“right to use that'water reverts to the state and is subject to.
further appropriation. ‘I.C. § 42-222(2); Graham v. Leek, 65 Idaho
279, 144 P.2d 475 (1943). Other parties may then pexfect a water

. right in those waters. Sears v. Berryman, 101 Idaho 843, 623 P.2d
455 (1981); Gilbert v. Smith, 97 Idaho 735, 552 P.2d 1220 (1976).
ﬁenée a person making a subsequent appropriation will be injured by
fesumption of the abandoned or forfeited water right. If a senior
right has Been_abandoned or forfeited, the priority of the original
appropriator is lost, Sears v. Berryman, supra, and thé junior
appropriators move up the ladder of priority. Ifla senior right

'm.- which had been forfeited or abandoned were allowed to be reinstated
through a transfer proceeding, clearly injury would result to \//
otherwise junior appropriators. Priority in time is an essential <

»partiof western water law and to diminish one's priority works an
undeniable injury to that water right holder. See Id. Const. Art.

15, §'3; Martiny v. Wells, 91 Idaho 215, 419 P.2d 470 (1966).
See also Farmers Irrigati n Co. v. Game & Fish Comm'n. 369 P.2d 557
{(Colo. 1962); HolmStrom Land Co. wv. Meaghér County Newlan Creek

Water Dist., 605 P.2d 1060, 1069 (Mont. 1979).

Jenkins also argues.that I.C. § 42-222(1) speaks of an
"enlargement in use of the original right', and that he is not

seeking to enlarge the use over the decree& amount., While we may
concede afguendo that Jenkins is not attempting to enlarge the
original use of his decreed right, the statute provides that the
director "shall approve' the transfér_”provided” two conditions

are met, i.e., that no other water rights are injured, and that

T
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the original use is not enlarged. Hence if either of the two
conditions are not met, there is no authorization to approve the
proposed transfer,

Since we hold that the director of the Department had the
necessary jurisdiction to determine questions of abandonment and
forfeiture, it is clear that on appeal from that decision the
district court aqquired jurisdiction over the entire controversy.
Beecher v. Cassia Creek Irrigation Co., 66 Ideho 1, 154 P.2d 507
(1944); In re Rice, 50 Idaho 660, 299 P. 664 (1931).

| Jenkins next asserts that the findings of the district

court are insufficient upon which to base a conclusion that his

.Cottonwood Creek water right was lost through abandonment or

forfeiture. Né note initially that care must be taken in this
type of proceeding to distinguish between abandonment and for-
feiture. Each is a related concept but each carries with it
distincti@e requirements. In the past this Court has used the
terms interchangeably, resulting in éome confusion. That con-
fusion was compouﬁded by a former statute, now repealed, 1932
I.C.A. § 41-216 (1940 Supp.), which stated that water rights would
be "lost and abandoned" by five years of failure to apply them to

beneficial uses. It was not until 1944 that this Court clearly

' pointed cut the distinction between the two terms in Carrington v.

Crandall, 65 Idaho 525, 532, 147 P.2d 1009 (1944). See Butchins,
The Idaho Law of Water Rights, 5 Id.L.Rev. 1, 73 (1968).  1In

Carrington it was pointed out that forfeiture is a statutory

procedure, but that an "actual" abandonment could occur outside
the statutory requirements. In the interim, other cases have ﬁsed
the terms interchangeably, e.g., Hodges v. Trail Creek Irrigation
Go., 78 Idaho 10, 297 P.2d 524 (1956); Application of Boyer, 73
Idaho 152, 248 P.2d 540 (1952). However, this Ceurt has recently
reaffirmed that those terms relate to different legal concepts in

accordance with Carrington, supra. Sears v. Berryman, 101 Idaho

843, 623 P.2d 455 (1981); Gilbert v. Smith,.97 Idaho 735, 552 P.2d

1220 (1976). As stated in Sears v. Berryman, supra:

~
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"Abandonme’ is a common law doccrineg'\-

. volving the occurrence of (1) an intent to

abandon and (2) an actual relinquishment or
surrender of the water right. TForfeiture, on
the other hand, is predicated upon the
statutory declaracion that all rights to use
water are lost where the appropriator fails
to make beneficial use of the water for a

continucus five year period. TI.C. § 42-
222(2)."

101 Idaho at 847, 623 P.2d at 459.

Intent to abandon must be proved by clear and convincing

evidence of unequivocal acts, and mere non-use of a water right,
standing alone, is not sufficilent for a per se abandonment.
Sears v. Berryman, supra; Gilbert v. Smith, supra. Intent to
abandon is a quéstion of fact to be decided by the trier of fact.
‘Sears v. Berryman, supra. As in Sears, there was no finding by
the trial court, nor by the director of the Department, that
Jenkins intended to abandon his Cottonwood water right. The
record shows only non-use, disclosing no intent to abandon, and
hence Jenkins did not lose his water right by common law aban-
donment .

We then proceed to a determination of whether the

findings are sufficient to support a determination of a statutory

forfeiture., Jenkins argues that the court below found no point

- of diversion on Cottonwood Creek for the 2.4 cfs of decreed

water, and such was erroneous in view of the decree of the
federal court. That decrée was an unreported decision of Fhe
federal district court in Suave v. Abbot, decided in 1930. That
decree establishes that there had been a diversion on Cottonwood
Creék and that the water was beneficially used upon the land to
which it is appurtenant up to the time of the decree. Morgan v.
Udy, 58 Idaho 670, 79 P.2d 295 (1938). Hence, it is established
that unﬁil the time of that decree, Jenkins' predecessor in
interest was using the 2.4 cfs of Cottonwood water. The decree
does not establish that the 2.4 cfs of water has continued to

flow from one creek to the other, nor does it establish that
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«Jenkins or his precdecessors continued to apply that water to a

beneficial use on the land following the 1930 decree.

Statutory forfeiture is based uvnon the legislative
declaration in I.C. § 42-222(2) that water rights may be lost if
they are not applied to 'a beneficial use for a period of five
continuous years. Gilbert v. Smith, 97 Idaho 735, 738, 552 P.2d

1220, 1223 (1976). Certain defenses to forfeiture have been

recognized., Extension of the five year period may be made upon a

showing of good cause, providing the application for extension is

" made within the first five-year period. I.C. § 42-222(2). Also

wrongful interference with a water right or failure to use tﬁe
~water because of circumstances over which the water rignt holder
has no control have been'recognized as defenses. Alamo Water v,
Darrington, 95 Idaho 16, 501 P.2d 700 (1972); Hodges v. Trail
Creek Irrigation Co., 78 Idaho‘lO, 297 P.2d4 524 (1956);. Welch v.
Garrett, 5 Idaho 639, 51 P. 405 (1897). Further, if use of the
water right iskrESumed after the five year period; but before any
third parties make a claim in the water, then the courts will
decline to declare a forfeiture. Application of Boyer, 73 Idaho
152, 248 P.2d 540 (1952); Wagoner v. Jeffery, 66 Idaho 455, 162
P.2d 400 (1945); Carrington v. Crandall, 65 Idaho 525, 147 P.2d
1009 (1944). Here Jenkins ha§ raised none of these defenses, and
the ;ecord is devoid of any evidence to indicate that any of the
established defenses would be applicable even if argued. ® The
ehﬁife case was tried and éppealed on Jenkins‘ theory that he had
used the Cottonwood water the entire time.
Forfeitures are not favored, and clear and convincing
ﬁroof is required to support a forfeiture. Gilbert v. Smith, 97
‘Idaho 735, 552 P.2d 1220 (1976); Application of Boyer, 73 Idaho
152, 248 P.2d 540 (1952); Carrington v. Crandall, 65 Idaho 525,
147 P.2d 1009 (1944). Here it was found that Jenkins had not used
ghis Cottonwood water right for 18 years i.e., 1961-1979. It is
«clear that the director of the Department of Water Resources relied

on: the forfeiture statute in his decision, and that decision was

- 4
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" wEfirmed by the trial court "in all respects'. While the
record could have been made more clear by a specific conclusion
of the trial court aé-to forfeiture, we do not deem such
absence to be fatal here.

In abandonment and forfeiture cases, this Court has
applied the rule that when there is substantial but conflicting
evidence to support the findings of the trial court, those
findings will not be disturbed on appeal. Carrington v,
Crandall, 65.Idaho 525, 147 P.2d 1009 (1944); Graham v. Leek
65 Idaho 279, 144 P.2d 475 (1944); Knutson v. Huggins, 62
Idaho 62 Idaho 662, 115 P.2d 421 (1941). Here the evidence
_before the trial court was conflicting in numerous issues,
i.e., there was dispute over how huch water Jenkins used, how
many acres it was applied to, thé_amount and frequency of
water flow in the channels between Cottonwood and Ching Creeks,
aﬁd the soil porosity of those channels. The court found
against Jenkins on all of those issués. There is substantial,
albeit conflictiﬁg, evidence indicating that Jenkins failed to
use Cottonwood Creek water for a béneficial use befween 1961
and 1979, a period of 18 years. The water master testified
that he héd delivered water from the two creeks for those 18

years, but has not delivered nor been requested to deliver to
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d.g,“aﬂgqﬁ7fight. Costs to respondents,
McFADDEN, BISTLINE, and DONALDSON, JJs., concur.
BAKES, C.J.,rconcurring specially:
I concuf in the action of the Court in affirming the
district court's denial of the change in.the decreed point of
diversion for Jenkins' Cottonwood right. However, much of what

the majority says I cannot -agree with in this case, and, therefore,

concur’ only in the result reached by the majority opinion.
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