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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

NOTICE OF ISSUANCE OF
SPECIAL MASTER'S REPORT AND
RECOMMENDATION

In Re SRBA

Case No. 39576

Water Right 34-10167

On October 8, 1996, Special Master Brigette Bilyeu issued a Special Master's Report and
Recommendation for subcase 34-10167 pursuant to SRBA Administrative Order 1 (401),
Sections 9 (c) and (d).

Pursvant to SRBA Administrative Order 1, Section 14(b), any party to the adjudication
may file a Notice of Challenge to a Special Master’s Report and Recommendation within 21 days
following the date of publication of the filing of the Special Master’s report in the Docket Sheet
except parties to the subcase who failed to file a Morion Alter or Amend before the Special Master
(AO1, Section 91). The Notice of Challenge shall appear on the Docket Sheet and shall be served
on parties to the subcase(s) covered by the challenged report and the SRBA Court Reporter.

DATED October 8, 1996.

Qz/n .

]‘:’)eputy Clerk

NOTICE OF ISSUANCE OF

SPECIAL MASTER'S

REPORT AND RECOMMENDA TION
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RECEIVED
0CT 08 1896

Depariment of Water Fesources

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA SPECIAL MASTER’S REPORT;

FINDINGS OF FACT, CONCLUSIONS

Case No. 39576 OF LAW

For Water Right: 34-10167

I. PROCEDURAL BACKGROUND

A motice of claim was filed for this water right pursuant to 1.C. § 42-1409 (1990). The
Director of the State of Idaho Department of Water Resources (IDWR) examined the water system
for Reporting Area 1 and investigated and abstracted the notices of claim for Reporting Area 1
(Basin 34), which includes portions of Custer, Butte, Bonneville and Jefferson Counties, State of
Idaho. The Director’s Report for Reporting Area 34 (Director’s Report) contained a
recommendation or abstract for the elements of this water right.

An objection to the Director’s Report for water right 34-10167 was filed on February 26,
1993, by the United States Bureau of Land Management. A second objection to the Director’s
Report for this water right was filed by Herb Whitworth. Responses were filed by the Idaho
Department of Water Resources and Herb Whitworth. A Standard Form 5; Proposed Elements
of a Water Right was filed February 1, 1995 Mr Whitworth, however, filed a letter
February 13, 1995 informing the parties that he did not agree with the priority date as set forth
in the Director’s Report. An Amended Standard Form 5, Proposed Elements of a Water Right
filed March 6, 1995 further indicates that Mr. Whitworth asserted an earlier priority date than that

recommended in the Director’s Report.

SPECIAL MASITER'S REPORI
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its tributaries. (Exhibit 4 at 10, § 1; Exhibit 4a at 11-12, § 1) Mr. Whitworth’s predecessors
in interest were Murray and Ruth Berg Longhurst who were parties to the U.C. Decree. (Exhibit
4 at 5, 173-174; Exhibit 4a at 6; nos. 482-483; testimony of Carter Fritschle.)

This water right was pot adjudicated in the prior decree. The U.C. Decree adjudicated no
water rights to the Longhursts from Thousand Springs, the source from which Mr. Whitworth
claims this right. (Exhibit 4 at 173-174; Exhibit 4a, nos. 482-483.) Thousand Springs is not
included in the index of tributary streams listed in the decree.® (Exhibit 4 at 1-2; testimony of
Carter Fritschle.) One water right, however, was included in the decree from Thousand Springs
for the Thousand Springs Land & Irrigation Company Ltd. (Exhibit 4 at 171; Exhibit 4a no.
478.) The language in the decree indicates it was more like an application for a water right than
a decree for a water right. (Exhibit 4 at 171; Exhibit 4a no 478.)* The right for Thousand
Springs Land & Irrigation Co., Ltd. was never perfected. (Testimony of Carter Fritschle )

Thus, the question at issue is whether Herb Whitworth is barred by the doctrine of
res judicata from claiming a priority date prior to the date of the U. C. Decree March 15, 1923,

B. UNCHANGED ELEMENTS

Several elements of the water right remain unchanged from the original Director’s Report,
specifically, element 1, name and address of the claimant; element 2, source; element 5, point
of diversion; element 6, purpose of use; and element 7, period of year; remain unchanged from
the original Director’s Report for 34-10167.

C. OTHER CHANGED ELEMENTS

The remaining elements of this water right as stipulated to in the Standard Form 5 differ
from the original Director’s Report for 34-10167.

Element 3, quantity for irrigation was reduced from 6.78 cfs to 6.34 cfs to accurately

reflect the quantity of water consistent with the stipulated place of use

3 The copy of the U C. Decree certified by IDWR (Exhibit 4) contains this index The copy of the U C
Decree certified by the federal court (Exhibit 4a) does not contain an index

The decree set forth in relevant part:
Pravided, however, that this right is to be deemed a storage right and that the priority and
amount of this appropriation are conditioned upon proof of beneficial use of such water
being made within six years from the date of this decree before the Commissioner of
Reclamation of the State of Idaho, in the manner prescribed by sections 5577-5579 Idaho
Compiled Statutes.

Exhibit 4 at 171; Exhibit 4a no 478
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Construction litigation. Since the U.C. Decree did not_adjudicate this water right, IDWR
concluded Whitworth is prohibited from asserting a priority date prior to 1923. Neither the

doctrine of res judicata nor the docterine of collateral estoppel is sufficient to support that

conclusion.

a. Doctrine of Res Judicata

Under the doctrine of res judicata, or “claim preclusion,” a final adjudication on
a claim or demand precludes the parties to the first action, and their privies, from later
relitigating against the same parties not only the same claim or demand, but in addition all
claims arising out of the transaction which was the subject matter of the litigation and
which could have been made in the first action. Diamond v. Farmers Group, 119 Idaho
146, 804 P.2d 319 (1990); Aldape v. Akins, 105 Idaho 254, 668 P.2d 130 (Ct. App.
1983). Under the facts in this case, res judicata does not bar Whitworth from asserting
a priority date prior to March 15, 1923,

There is no dispute that the U C. Decree is a final adjudication. Although the court
retained jurisdiction for some time after March of 1923 to correct errors and omissions,
the court’s March 15, 1923 decree together with its Order Correcting Errors and
Omissions in Decree dated October 21, 1925 constitute a “final adjudication.” (Exhibit 4
at 221-244; Exhibit 4a). It is undisputed that Whitworth’s predecessors in interest did not
litigate a claim to this water right. Therefore, the dispositive issue is whether this water
right was a “claim arising out of the same transaction” which was the subject matter of the
litigation and which could have been made in the first action. In other words, were.
Whitworth’s predecessors required to claim this water right in the earlier litigation? The
court finds Whitworth’s predecessors were not required to claim this right to Thousand
Springs.

11_1 determining whether the claim at issue was a claim arising out of the transaction
which was the subject matter of the litigation, courts often look to the pleadings. None
of the pleadings from the Utah Construction litigation was offered or admitted into
evidence. The court is constrained to decide cases based on the record and it must do so

here without benefit of the complaint or answers filed in Urak Construction. Thus, the

court looks solely to the decree.

SPECIAL MASIER’S REPORT
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The doctrine of collateral estoppel does not bar Herb Whitworth from claiming a
priority date of April 15, 1890. Colateral estoppel is inapplicable to this subcase.
Although the U.C. Decree was a final judgment, and Herb Whitworth is in privity with
a party to the U C. Decree, several key elements of collateral estoppel fail. The U.C.
Decree has been asserted against Mr. Whitworth, but it is clear that neither he nor his
predecessor had a “full and fair opportunity to litigate” this water right in the earlier case.
The issue of whether Whitworth’s predecessor was entitled to this water right was never
litigated in the U.C. Decree. Since the U.C. court never considered this water right at all,
the “issue sought to be precluded” was not actually decided in the prior litigation.
Collateral estoppel cannot act to bar Whitworth from claiming an 1890 priority date.

B. STIPULATED ELEMENTS

The record on file for this subcase, including the Standard Form 5, clearly establishes the
intent of the parties that this water right be decreed with the elements other than priority date as
set forth in the Standard Form 5, and as set forth in the Findings of Fact listed above .

C. SUMMARY |

A Preliminary Special Master’s Report and Recommendation, Findings of Fact and
Conclusions of Law, was issued for subcase 34-10167 on September 20, 1996. No Motions to
Reconsider or Motions to Correct Clerical Errors were filed, and the time for such motions has
now expired.

Therefore, based on the file and record herein, IT IS RECOMMENDED that water right
34-10167 be decreed with a priority date of April 15, 1890 and with the additional elements as
set forth in the attached Special Master’s Recommendation for Partial Decree.

DATED October 8, 1996.

Aty i%,/c/
BRiG TE BILYEU 4
Spec1 Master, Repoitihg Area 1

Snake River Basin Adjudication

SPECIAL MASTER’S REPORT
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In Re SRBA

Case No. 39574

IN THE DESTRICT CCURT QF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO,

et s Nl S s

NAME & ACDDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:

POINT OF OIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

CONSUMPTIVE USE:

HERB WHITWORTH

STAR ROUTE

MACKAY 1D 83251
THOUSAND SPRINGS CREEX

6.34 CFs

THE APPRCPRIATOR [S ENTITLED TO THE QUANTITY OF WATER

DESCRIBED FOR STOCK WATER

IN AND FOR THE COUNTY OF TWIN FALLS

lu{,‘ o

SPECIAL MASTER'S RECGHHENﬂATiQNEﬁBR

PARTIAL Lnecass For Y
) \.i'_! ‘f"‘

R

Water nght 34 1016?

"r -
- .

Ho-T

TRIBUTARY: BIG LOST RIVER

RECEIVED

0CT 0 9 1996

PURPOSES AT A POINT OF MEASUREMENT

WHERE THE DELIVERY DITCH ENTERS THE PLACE OF USE DESCRIBED, SO
LONG AS THE QUANTITY DIVERTED AT THE PQINT OF DIVERSION DOES NOT

CONSTITUTE UNREASONABLE WASTE,

THE QUANTITY OF WATER UNDER THIS RIGHT FOR STOCKWATER USE

SHALL NOT EXCEED 13,000 GALLONS PER DAY.

USE OF THIS RIGHT WITH RIGHTS LISTED BELOW IS LIMITED TO A

TOTAL COMBINED DIVERSIDH RATE OF 31.44 CFS.
CCMEINED RIGHT NOS.: 34-00755,
34-10164, 34-10167, 34 00363, 34-00354, 34-00760, 34-00764,

34-00757, 34-00758, 34-00744,

34-10166, 34-10165
0471571890

TO8N RZZE s03
TO9N R2ZE S34

PURPOSE OF USE
IRRIGATION
STOCKWATER

[RRIGATION
TO8N R2Z2E 502 Lot 4
$03 Lot 1
TO9N R22E S34
222.0 ACRES TOTAL

USE OF THIS RIGHT WITH

LOT 2 (SENWNE)
SWSENW

PERIOD QF USE
Irrigation Season
01-01 12-31

6.34
c.02

Within CUSTER County
(NWNWY 31.0
SESW 3.0
(NENE) 3%.0
SWSE 16.0

SWNW  40.0 NESW 20.0

(NWNE) 12.0 SWNE 6.0

SESE 17.0

Lot 2

RIGHTS LISTED ABOVE IN QUANTITY IS

LIMITED TO TO THE IRRIGATION OF A COMBINED TOTAL OF 786 ACRES IN

Within CUSTER County

A SINGLE [RRIGATICN SEASON,

Place of use for STCCKWATER is same as IRRIGATION

USE OF THIS RIGHT WITH RIGHTS LISTED ABOVE [N QUANTITY IS

LIMITED TO A COMBINED CONSUMPTIVE USE VOLUME OF 1965.0 AF.

OTHER PROVISIONS NECESSARY FOR GEFINITION OR ADMINISTRATION QF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT FOR

STOCKWATER USE IS NOT A DETERMINATION GF HISTORICAL BENEFICIAL

USE.

DATED

//

Dapariment of Water Resources
Adjudication Bureay

QUANTETY

CFs
(3]

NWSW 9.0

SENE . 29.0

Master

SPECIAL MASTER’S RECOMMENDATION

iver Basin Adj

wat:on

OCT-2-199A







RECEIVED
0CT 09 1986

Depariment of Water Resources

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICE'éﬁ”fﬁE“WWW«
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA CERTIFICATE OF MAILING

Case No. 39576

g S W

Water Right(s): 34-10167

CERTIFICATE OF MAILING

I certify that a true and correct copy of the SPECIAL MASTER’S
REPORT, SPECIAL MASTER’S RECOMMENDATION FOR PARTIAL DECREERE and NOTICE
OF ISSUANCE OF SPECIAL MASTER’S REPORT AND RECOMMENDATION were mailed
on October 08, 1996, with sufficient first-class postage prepaid to
the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

CLIVE STRONG ,
DEP AG OFFICE OF ATTY GEN
STATEHOUSE MAIL

BOISE, ID 83720

HERB WHITWORTH
STAR ROUTE
MACRKAY, ID 83251

K. JACK HAUGRUD
U.S. DEPARTMENT OF JUSTICE
550 WEST FORT STREET, MSC 033
BOISE, ID 83724-0663

TERI HRANAC
Deputy Clerk
PAGE 1

CERTIFICATE OF MAILING 10/08/96







AJSBS GNP IDAHO DEPARTMENT OF WATER RESOURCES DATE: HMAY-27-1992

RECOMMENDED WATER RIGHTS ACQUIRED UMDER STATE LAW PAGE: A-1702
REGHT PRICRITY PERIOD OF USE MAX IMUM
NUMBER NAME & ADDRESS DATE PURPOSE OF USE FROM  TO QUANTITY BASIS OF CLAIM
SOURCE: THOUSAND SPRINGS CREEK FRIBUTARY: BIG LOST RIVER
34-10167  HERB WHITWORTH 05/01/1937 IRRIGATION 05-01 10-15 6.78 CFS BENEFICIAL USE
STAR ROUTE
MACKAY 1D 83251 STOCKWATER 10-16 04-30 .02 CFs
TOTAL QUANTITY: 6.78 CFS

NON-IRRIGATION-USES:
STOCKWATER B0O HEAD CATTLE
POINT OF DIVERSION:

TOBN R22E S03 SENWNE
TOON R22E $34 SWSENW
PLACE OF USE: IRREGATION
Boon-ne2e 502 gy Lot MNENF T 0 Lot 4 (uuNwy31.0 SWNW 40.0 senw 10.0°7
NESH 20.0 NMSH 9.0 SESW 3.0
SO03 Lot 1 (NENE)39.0 Lot 2 (NWNE)12.0 SWNE 6.0 SENE 29.0
TO9N R22E $3¢ Lot 8 ' (WWSE) 4.0 f SWSE 16.0 SESE 17.0

237.0 ACRES TOTAL

PLACE OF USE: STOCKWATER
SAME AS OTHER USE

REMARKS: THE PORTION OF THIS RIGHT FOR STOCKWATER PURPOSES MAY BE DIVERTED
SO LONG AS THE AMOUNT OF WATER DIVERTED AT THE POINT OF DIVERSION
FOR STOCKWATER PURPOSES DOES NOT CONSTITUTE UNREASONABLE WASTE
AND DOES MOT CONFLICT MITH THE PUBLIC INTEREST, AS DETERMINED BY
THE DIRECTOR.
2.04 CFS OF THIS RIGHT IS LIMITED TO USE FOR CONVEYANCE
LOSSES IN DELIVERY OF THIS RIGHT.
USE OF THIS RIGHT WITH RIGHTS LISTED BELOM IS LIMITED TO A TOTAL
COMBINED DIVERSION RATE OF 32.04 CFS, A TOTAL COMBINED ANNUAL
CONSUMPTIVE USE VOLUME OF 2002.5 AF, AND TO THE iRRIGATION OF A
COMBINED TOTAL OF 801 ACRES IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHT NOS.: 34-00755, 34-00757, 34-00758, 34-00766,
34-10164, 34-10167, 34-00363, 34-00364, 34-00760, 34-00764,
34-10166, 34-10165
0.90 CFS OF 34-00363, 1.6 CFS OF 34-00760, 1.3 CFS OF 34-00764,
2.1 CFS OF 34-00364, 3.2 CFS OF 34-10186 IS LIMITED TO USE FOR
CONVEYANCE LOSSES IN DELIVERY OF THOSE RIGHTS LiSTED
ABOVE .




AJSB56NP

34-13409

PRIORITY PERIOD OF USE
HAME & ADDRESS DATE PURPOSE OF USE FROM 1O
) TRIBUTARY: SENKS
US DEPT OF INTERICR 0170171884 STOCKWATER 01-61 12-1

34-004038

IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

BUREAU OF LAND MANAGEMENT
IDAHO STATE OFFICE
3380 AMERICANA TERRACE
BOISE 1D 83706
TOTAL QUANTITY:

NON- IRRIGATION-USES:

STOCKWATER, 463 RANGE CATTLE
POINT OF DIVERSION:

TO7N R23E SO3 NWSESW {B)
R24E 520 SEHWSW (E)
PLACE DF USE: STOCKWATER
TO7N RZ23E S03 SESK ) SWSE
s10 Lot 1 Lot 2 tot §
R24E 520 NUWSH

REMARKS : THIS RIGHT AND OTMER RIGHTS COMMON 710 THE SAME GRAZING
ALLOTMENT SHALL BE LIMITED TO THE QUANTITY OF WATER BENEFICIALLY
USED BY THE MUMBER OF STOCK WITHIN THE ALLOTMENT.

BLM RECORD ID = 3404583807

UNETED STATES OF AMERICA (USDA - FMHA)
STATE DIRECTOR FMHA

3232 ELDER ST

BOLSE b 83705

06/01/1884 IRRIGATION 05-01 10-15

TOTAL QUANTITY:
POINT OF D{VERS)ON:

TOSN R26E sS04 NWSESE
PLACE OF USE: IRRIGATION
TOSN R26E 520 NWSE 15.6 SWSE 38.4 SESE 23.0

77.0 ACRES TOTAL

WATER 1S DELIVERED THROUGH MOORE CANAL.

0.15 CFS OF RIGHT NO. 34-00121B IS LIMITED TO USE FOR
CONVEYANCE LOSSES IN DELIVERY OF THIS RIGHT.

USE OF THIS RIGHT WITH RIGHT NO. 34-001218 1S LIMITED TO A
TOTAL COMBINED DIVERSION RATE OF 2.354 CFS, A TOTAL COMBINED
ANNUAL CONSUMPTIVE USE VOLUME OF 192.5 AF, AND TO THE IRRIGATION
OF A COMBINED TOTAL OF 77 ACRES IN A SINGLE IRRIGATION SEASON,

REMARKS :

NOV-17-1992
A-30

DATE:
PAGE :

MAX TMUM
QUANTITY

N CFS BENEFICIAL USE
.01 CFS

674 CFS DECREED

674 CFs




