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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF T WIN FALLS
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) MEMORANDUM
In Re SRBA )
Case No. 39576 )
) Subcase Nos. 34-02428, 34-07096,
) 34-07097, 34-07223, 34-12416
)

DESCRIPTION SUMMARY

This Memorandum is filed on behalf of Mitchell D. Sorensen in response 1o the
“Objector’s Motion for Summary Judgment” and the “Memorandum in Opposition to
Claimant’s Motion for Summary Judgment and in Support of Objectors’ Motion for

Summary Judgment” filed hetein on behalf of Kirby A. and Dovle Jensen,

MEMORANDUM

1 It appears that the parties hereto are in agreement that there is no dispute as to

any material fact, and that judgment should be rendered as a matter of law.




2, As we understand the argument of the objectors, one of their major points is
that the additional 2.7 CFS under permits Nos. 34-07096 and 34-07097 could not be put to
beneficial use after the “authorized development period.” We are attempting to understand
the legal significance, if any, of that phrase. Our analysis has led us to conclude that it is not
a relevant legal issue in this matter, and that objectors incorrectly seek to extend the concept

beyond any application contemplated by Idaho law.

From our review of the two approved applications, we do not see the phrase
“authorized development period.” We find that Application for Permit no. 34-7096 was filed
by I. Doyle Jensen on January 31, 1973. that notice was published on February 13 and
February 20, 1975, that no protests were filed, and that the application was approved by R.
Keith Higginson, director of IDWR, on March 6, 1975 Application for Permit No. 34-7097
was filed by Kirby A Jensen on January 31, 1975. Notice was published February 13 and
20, 1975, no protests were filed, and it was approved by A. Kenneth Dunn, Administrator-
Operations Division, on April 1, 1975, On each permit, there is the identical following

printed statement:
“l. Approval of said application is subject to the following limitations and
conditions.

b. Proof of construction of works and application of water to beneficial
use shall be submitted on or before , 19 7

On permit no. 34-7096, the date of March 1, 1980, has been typed in the blanks, and
on permit no. 34-7097, the date of April 1, 1980 has been typed in. (We have attached copies

ot the approved applications to this Memorandum)
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Neither do we find in the applicable statutory law the phrase “authorized development

period.” The statute in effect in 1975 (Idaho Code §42-203) contains the following language:

“In the event that no protest is filed, then the director of the Department
of Water Resources may forthwith approve the application, providing the same
in all respects conforms with the requirements of this chapter, and with the
regulations of the Department of Water Resources.”
In the same section, the director is given statutory authority to reject an application
and refuse to issue a permit or to partially approve a permit for less water than was applied
for, or to grant the permit upon conditions. The referenced language of the statute in effect

in 1975 appears to be identical to the applicable statutory language today (Idaho Code §42-
203A).

We suggest that the condition requiring submission of proof of construction of works
and application of water to beneficial use on or before a certain date was placed in each
permit by IDWR under its statutory authority to do so. We further suggest that if IDWR has
the legal authority to establish such a condition, it also has the legal authority, at least so long
as the permit is in effect, to revoke or modify the condition in such manner as it may deem

appropriate or requisite, and so long as the change does not work an injury.

Mr. Fritschle has given a clear statement of what IDWR has done with respect to
permits nos. 34-07096 and 34-07097. So far as we are able to determine, all that was done
by IDWR was done with proper legal authority. We would have no objection to identifying
the 2.7 CFS recommended for use on the Sorensen land, with some means of distinguishing
that portion of rights nos. 34-07096 and 34-07097 from the 3.42 CFS portion used on the

Kirby Jensen farm.
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3. We do not understand the need for right no. 34-12416 to list Kirby Jensen’s
well in Section 17 (Township 4 North Range 26 East) as a point of diversion. Perhaps IDWR
can articulate a reason. But, as we view this right number, its function is to confirm
irrigation of 385 acres of the Sorensen Era Flats land under the other water rights; it does not

authorize the diversion of any additional water under any right.

4. The most striking portion of the Jensen’s argument is that they seek to cause
the Sorensen’s to be deprived of an amount of water recommended by the director which is
of great value to the Sorensen’s, but in the total absence of any possible benefit to
themselves, and not even an assertion that they or their water rights have been or ever will
be injured by the Sorensen’s continued diversion and use of the 2 7 CFS of water under
permits nos. 34-07096 and 34-07097. Their insistence is devoid of rational thought. Can the
argument be based on anything other than complete misunderstanding; or is there some

malicious motive?

Their memorandum states “It is a factual certainty that none of the three rights
referred to above have ever been used to irrigate any of Sorensen’s 828 acres. let alone all
of them.” Consistent with the Jensens’ agreement that there is no dispute of material fact,
we assume this argument is not that an additional 2.7 CFS has not been diverted from a well
on Mr. Sorensen’s mother’s land (in the NWSENE section 3, T4N, R26E), but, as we
understand the argument, the Jensens claim the additional 2 7 CFS has not been diverted
under rights nos. 34-07223, 34-07096 or 34-07097. Sorensens do not assert, and we do not
understand IDWR to assert, that any portion of the water diverted from the Sorensen well in
section 5 is diverted pursuant to right no. 34-07223. But. 2.7 CFS is the difference between
the total amount of permits nos. 34-07096 and 34-07097 (326 CFS+2.86 CFS=6.12 CFS),
and 3 42 CES, which even the Jensens admit is the amount which has been diverted from the

Kirby Jensen well in section 17. So we are led to inquire “what is the problem?”
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We cannot see how denial of the 2. 7 CES to Sorensens would benefit the Jensens, nor
do we see how its continued diversion and use by Sorensens harms Jensens in any way,

There is certainly nothing in the record or asserted by Jensens in behalf of either proposition.

Likewise, Jensens are apparently offended by the recommendation of'828 actes on Fra
Flats and another 117 acres on Mr. Sorensen’s mother’s land, for a total 01945 acres, as the
permissible place of use for the various rights. And yet there is no factual allegation that
these irrigated acreages are inaccurate, or that water has not been diverted in the amounts set

forth in the director’s recommendations, and used for the irrigation of such land,

The trritation of the Jensens seems to be that part of the water (2.7 CFS) which has
been diverted for nearly two decades and used for irrigation of the Sorensen farms, is
perceived by IDWR to have been diverted pursuant to permits nos. 34-07096 and 34-07097.
Since the director’s report has the effect of prima facia evidence, and the objectors have the
burden of rebutting that evidence (Idaho Code §42-1411), it appears clear to us that the
objectors have presented no factual evidence contrary to the prima facia evidence and have
failed to articulate any relevant legal reason why the director’s recommendation should not

be accepted bv the court.

Respectfully submitted this /5‘/ hday of December, 1997

AP\ 5%

Kefit W. Foster, Esq.
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CERTIFICATE OF SERVICE

T hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Idaho Falls, Idaho; that [ served a copy of'the following described pleading
or document on the attorneys listed below by hand delivering, by mailing or by facsimile,

with the correct postage thereon, a true and correct copy thereof,

DOCUMENT SERVED: CLAIMANTS RESPONSE MEMORANDUM
ATTORNEYS SERVED:
Peter Anderson _ [First Class Mail]
IDAHO DEPARTMENT OF

WATER RESOURCES

1301 North Orchard Street
Statehouse Maijl
Boise, Idaho 83720

Susan Hamliin [First Class Mail]
IDAHO DEPARTMENT OF
WATER RESOURCES
1301 North Orchard Street
Statehouse Mail
Boise, Idaho 83720

Norman Semanko [First Class Mail]
ROSHOLT, ROBERTSON & TUCKER

P.O Box 1906

Twin Falls, Idaho 83303-1906

WZ/{@Z Dated: /2//5;/? 7

Kenf W. Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO.PI L C.

GAWPDATA'KWRT151 ¢I'SUPPORT MEM kme
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