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MOTION

The United States, by and through the undersigned attorney, respectfully moves this
Court for an order striking LU Ranching Co.’s Motion for Attorneys’ Fees filed in the above-
captioned subcases because the Motion for Attorneys’ Fees was prematurely filed.

MEMORANDUM OF POINTS AND AUTHORITIES

On January 18, 2005, LU Ranching Co. (hc?einafter “LU”) filed LU Ranching Co.’s
Motion for Reconsideration and/or Motion to Amend arguing that the District Court should
reconsider the District Court’s Memorandum Deciston and Order on Challenge, Order of Partial
Decrees which was filed in the above-captioned subcases on January 4, 2005 (hereinafter
“Court’s Order”). On January 18, 2005, LU also filed a Motion for Attorneys’ Fees in the above-
captioned subcases.

LU is not the prevailing party here. This Court granted the United States’ Challenge and
overruled the Special Master’s erroncous award of priority dates that pre-date the enactment of
the Taylor Grazing Act. Based upon the evidence in the trial record, this Court then awarded LU
priority dates that post-date the enactment of the Taylor Grazing Act. LU’s Motion for
Reconsideration argues that the District Court erred in awarding LU priority dates that post-date
enactment of the Taylor Grazing Act. Even assuming arguendo that LU may be entitled to costs
as a prevailing party, LU’s Motion for Attorneys’ Fees is premature because LU has asked for
reconsideration of this Court’s decision on priority dates. This Court cannot rationally determine
whether or not LU is a prevailing party that may be entitled to attorneys’ fees and costs until such
time as the District Court files an order on LU’s Motion for Reconsideration. Therefore, 1L.U’s
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Motion for Attorneys’ Fees was prematurely filed. See e.g. Bear Island Water Association, Inc.

v. Brown, 874 P.2d 528, 537 (Idaho 1994); Slaathaug v. Allstate Insurance Company, 979 P.2d

107, 113 (Idaho 1999); J.R. Simplot Company v. Enviro-Clear Company, Inc., 970 P.2d 980, 985
- (Idaho 1998). The correct procedural mechanism for LU’s premature filing of its Motion for
Attorneys’ Fees is for this Court to grant the United States’ Motion to Strike. See Williams v.

Idaho Potato Starch Co., 245 P.2d 1045, 1052 (Idaho 1952).%

In Crowley v. Lafavette Life Ins. Co., 683 P.2d 854, 859 (Idaho 1984), the Court stated

that it could “conceive of no prejudice to any party which would result from considering a
memorandam of costs prior to a decision of the court . . .”” and then declined to strike a
prematurely filed memorandum of costs. However, here, the United States is prejudiced by the
prematurely filed Motion for Attorneys’ Fees because LU is not now the prevailing party, and
thus there is no valid claim for attorneys’ fees. Furthermore, the United States has only 30 days
from the date the Equal Access to Justice Act claim against the United States was received to
remove such claim to federal court. See 28 U.S.C. §§ 1441, 1442, and 1446. Since LU cannot
now be considered a prevailing party, the United States is unable to discern if there is any valid

Equal Access to Justice Act claim to remove.

¥ The United States is fully aware that “[a] memorandum of costs prematurely filed shall be
considered as timely.” Idaho R. Civ. P. 54(d)(5). However, the United States 1s prejudiced by
LU’s premature filing of its Motion for Attorneys’ Fees. LU invokes the Equal Access to Justice
Act, a federal statute, as grounds for the recovery of costs. The United States has only 30 days to
remove a claim based upon a federal statute from state court to federal court. 28 U.S.C. § 1446.
At this point in time, neither this Court, nor a federal court, could determine whether LU is a
prevailing party.
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For good cause shown, this Court should file an Order striking LIj’s Motion for
Attorneys’ fees as premature.
DATED this 27% day of January, 2005.
Respectfully submitted,

UNITED STATES OF AMERICA

L 3.

Larry A
Of Attomeys for the United States

PAGE 4 -~ UNITED STATES’ MOTION TO STRIKE LU RANCHING CO.'S MOTION FOR
ATTORNEYS’ FEES, INCLUDING MEMORANDUM OF POINTS AND AUTHORITIES;
SUBCASES 55-10288B ET AL.




CERTIFICATE OF SERVICE

I certify that on a7+b\ , 2005, that I served a true and correct copy of foregoing
UNITED STATES’ MOTION TO STRIKE LU RANCHING CO.’S MOTION FOR
ATTORNEYS’ FEES, INCLUDING MEMORANDUM OF POINTS AND
AUTHORITIES; SUBCASES 55-10288B ET AL. upon the following individuals by placing
the document in the United States Mail in Washington D.C., postage paid, and addressed as
follows:

U.S. Department of Justice Mr. Roger D. Ling
General Litigation Section Attorney at Law
Environment and Natural Resources Division Ling, Robinson, & Walker
550 West Fort Street, MSC 033 P.O. Box 396

Boise, ID 83724 Rupert, ID 83350

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 44449

Boise, ID 83720-0098

IDWR Document Depository
P.O. Box 83720
Boise, ID 83720-0098

Mr. Michael J. Van Zandt

Ms. Elizabeth P. Ewens

Attorneys at Law

McQuaid, Metzler, Bedford & Van Zandt, LLP
221 Main Street, 16" Floor

San Francisco, CA 94105

L d b

Signature o}' attorney serving document
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