¢ MCQU AED 221 Main Street  18th Floor
San Franci ]
BEDFORD & e
| VAN ZANDT up FAX- 415/905-0202

January 18, 2005

VIA FACSIMILE (208) 736-2121
AND U.S. MATL

Clerk of the Court

Snake River Basin Adjudication
253 3" Avenue North

P.O. Box 2707

Twin Falls, 1D 83303-2707

Re:  In Re SRBA Case No. 39576 (LU Ranching Co. v. United States)
Subcase Nos. 55-10288B et al.

Dear Sir or Madam:

Attached piease find for filing with the Court Exhibit “A” to LU Ranching’s Motion for
Reconsideration and/or Motion to Amend. The underlyimg Motion for Reconsideration,
together with a number of other documents for filing, was sent to the Court yesterday via
overnight courier for filing today, and the attached Exhibit “A” was inadvertently excluded from
the packet sent to the Court.

In addition to this facsimile filing, the original Exhibit “A” to LU Ranching’s Motion for
Reconsideration and/or Motion to Amend is being forwarded to you by mail along with an
additional copy and self~addressed stamped envelope. Please return a conformed, date-stamped

copy of the same to our office in the return envelope provided.

If you have any questions or concerns regarding the above, please do not hesitate to call. You
can reach my assistant, Sarah Strickland, at the number above. In addition, I can be reached
directly at (330) 792-1631.

Thank you for your assistance.

Sincerely yours,

Eliza%eth P. Fwens
Encl.

(Copies per certificate of Service)




10
11
12
13
14
i5
16
17
18
19
20

21

23

24

25

26
27

28

BEDFORD &

P5E WCGUAD
21 VAN TANDT us

MICHAEL J. VAN ZANDT

ELIZABETH P. EWENS

McQUAID BEDFORD & VAN ZANDT LLP
221 Main Street, 16" Floor

San Francisco, California 94105

Telephone: (415) 905-0200

Facsimile: (415} 905-0202

ROGER D. LING {ISB No. 1018)
LING, ROBINSON & WALKER
P.O. Box 396

Rupert, ID 83350

Telephone: (208) 436-4717
Facsimile: {208) 436-6804

Attorneys for LU Ranching

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Numbers 55-10288B, 55-10289R, 55-
10290B, 55-10292B, 55-10293B, 55-10295,
55-10296, 55-102978, 55-10298, 55-10299B,

Case No. 39576 5510300, 55-10301B, 55-10303B, 55-13451,
55-13846 and 55-13844Y

EXHIBIT “A”

TO LU RANCHING COS MOTION FOR

RECONSIDERATION AND/OR MOTION
/ TO AMEND

¥ In the Memorandum Decision and Order on Challenge and Order of Partial
Decrees, the Court split water right 55-10292B and thereby added water right 55-13846, and
split water right 55-10290B and thereby added water right 55-13844. The new subcases

numbers are added to the case caption, above.
1

LU RANCHING CG.8° MOTION FOR RECONSIDERATION AND/OR MOTION TO AMEND
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15, 26y, This Joctring applies lo tidelands in Q::S._.Ln. ?,wem_. <.,m€.w.mo_.
S i ners, qupTng Skively v. Bawlby, supra. pih o, a0 [adted ,mS_.mu 4..
mc.s:.:r,r c e m.a (189 13 8. 991, 404, 4053, Tipon ¢he negulsition of the territory
E.,ﬁ.:”_ﬂ. _r.ﬂ.“ﬁ.;.. ﬁ.__;,. United Srates acquired the titie to tideiamds sauaity i:,.ZS.
MHMN:E w.r.:,,:,n_ put eld the former ouly in trust for the future mgd._:.m Esﬂawmmmﬂn
N “..,Zm putb of that tevritory. Wnight v, Untled States w_z_a. m”,,.:_.. .A..Ez ..: 8.
M:, _\HC. ppere iy the estabiished quatiticntion that his principle i3 not ap-
hm.w. 1. {ant , which haid previously been grauted by Mexico to otler pariies
w:QE.c Ho. _pﬂc rrusts which requived o different disposition, a Hmitation ﬂém:_:k
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o mae (4 Stat. 082), and algo under principles of Interuatipnnl law, o
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v N\E.ﬂ: r.n fhat §f the land b question was tidetamd, the title passed [0 i
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Hpate, W b

ST

Tidde to (he tands invelved @mmw.mg, te the w..,.,zm c..m. Anw.wwwwﬁé.uﬁ,w,dj_u._wuwmw
T&c There was then no provision 3. ?é..s EA_. ﬂ.wuw.i._.w.m _Hx.u»..‘ .ﬂrm
z,m:ﬁ.“m deposits. There was no mmﬂxtwﬁwﬁ.— z.u,p.zmww_ ‘N.Wx.., wwv. n..@.a:a.
Trnited States. Tu this connection see the case of Work vy, Lowiseand,

260 U, 8. 250,

The decisit appenled fron are affrped

Agfivaed,

g 2 ARTMENT'S AUTHORITY TO
: NATURRAND EXTENT OF THE DEP
AMMMmMm GRAZING PRIVILEGES UNDER THE TAYLCR GRAZING

ACT _ .
Opidon, Jengary L 1937

pusLic L.a¥
ug peovi ST igi sl we given 1n the issuance
(18 Srat. 19003, provigiag rhat E&Q@E shall be gl er e,
of prozing periaits Lo persons in cortain enumeratad: z;.r.u..mw. ﬁ,_.x,_,, N
:P:,E (e extension of prizling privitoges to il ..ﬁ.%w _Lu.\_w.c”_?ﬁo 55 :
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withour the submerated closses uutil all persous ;.::E. thayn .;,i._i et
prnzing privileges. Aocordingly, whon the mnge ﬁ%:ﬁ n i . Nn;ﬁ. .::.
% ipndespuis 10 provide for all members of uzs ”W.EE.”:Q.J.N wm._,ﬂwn E_
.;.r.Zé::..,. may  provide. by reaspusble regulntion, for the & il f
. . ivitoges to u lmited group within thar class

pr(GRAZING— L ENSE S~ PRETERES CE. v
) - B N o 3
fon ¥ of the Larlor Groazing Acp of June 25, 1034

wrnaing v
IRTHIRI ﬁ..,9.:mi‘m?5v.a.i@ﬁcﬁ.@idrﬁm;._».,.,.:cv. aF APPLICANTE e
in Gqotermining what persons within the m.:.ﬁ,;_cqiﬁc;n_:.ﬁm. J,.H.::w __so:m,:,_.wz

(o roceive grizisg privileges. it is propet _ Qm ym.c_..or:...,. _rw ,,_} ,_”c.:,m )

ntions pruding appiicants ou the gty of priovdy of :a»“ ufn._ S%_ ..VZ
matgonahie standard that witl farther :_.m declared mvw—wtw.;mw c, ”.mw.dmﬂ.mr.w
in adopling priovity of use as i factor in the clnssifichtion oi D
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} LECISIONS OF THE DEPARLMENT OF THE INTERIOR O.w

applicants, it {5 proper to prefer applicants who have property which bas
Lbeen usid in connection with the public range for o full geazing seasen
during the fyear peried immediately preceding the passage of the Adt
or e amendment {under whichever the gruzing distriet was crested) over
appiileants whose properly has not had suelh use,

Mangeorn, Solicitor:

Av the request of the Director of the Division of Grazing, eertaiu
auestions involving the nature and extent ol the authority of the
Department to jssue grazing privileges under the Taylor Grazing Act
(act of June 28, 1834, 48 Stat. 1260), as winended by the act of June
26. 1936 (40 Stat. 1976), have been submitled to me for ppinion,

The follewing are the Director™s questions:

When the public grazing lands within o grazing distriet ave Inadeguate to
pertnlt the proper use of all the lands or water within or nenr sweh district
which are owned, oceupled, or Iessed by the mewbers of the preferred class
of applicanzs nomed fn the aet of June 28, 1034 (48 Slur 1269}, Is there
authority in snid act for the following:

1. Fo solvet o part only of the members of suld preferred class for graz
g privileges?
20 Is prite wse of the public ands for grosing purposes in counecuion
with suel lnds or water awaed, coenpied, or leised by such apphicants a
praper tesr for making such a selection?

30Will e folivselng clussifieatien of snech preferred applicamts be salis-

factory?

h

:_U_H_Ei.,,,__,_i:.s;E.m,p:.“,nmEuc:ﬁ_%m:._EE:.c,.:__E:%_;SE.
Brenstitafe property which has Been used in conneerion with the public
vange for u full grazing seazon during the Syenr peried lmmediuely
preceding the pasange of the act or its smendnest (uuder widchever the
gistrier way created},

by Thosv qualificd preferred applicnnts who do not huve sugh prios wse.

The specific provisions which require examination in connection
with the foregoing questions arve contained in seetion 3 of the act:

the Secretpry of the Intevior is heveby autberized to Issue or cause (o
xl pereizg (o graze lvestock on such grazing districts to such bona dde
settlers, residents. and other stock owuers as nuder his rales and regulations
ave entitled to pacticipate in the use of the range, upen the payment anopually
of renzonable fees in each case to be fized or derermined from time to
time, * o+ » Prefereuce shall be given in the issuance of grazing permits
W those within or near g district who are Inndowners engaged in the Hvestock
business, boma fide secupants or settlers, or owners of water or water rights,
4% may be necessary to permit the proper asge of lands, water, oy water righis
owned, aecupied, or leased by therm, except thut uacil July 1, 1983, no prefer
tree shell be giver in the issuance of sueh permifs to anF such owaer, soou-
bant, or settler, whose rvights were nequived between Jooonry 1, 1984, and
December 21, 1034, both dates elusive, * & ¥

4
be tasye

It is my opinion, for the reasons set forth in the discussion to

follow, that all of the Divector’s questions are to be angwered in the
wfirmative,
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titled } e
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1
climatic conditions. It is o mutter of common knowledge that the
peviod from 1929 1o 1984 was one of greas ceonomic distress. Tt aleo
included seasons of severe drouth, particulavly in the States in which
grazing distriets have been established.  Not o provide for the flexi-
bitity atdforded by the 5-vear vule, as for example, to vequive that an
applicant’s propevty have been used in connection with the publis
vinge at the time of the enaciment of the act, or during the grszing
sensoit last preceding, would necessitate the denial of grazing privi-
leges to an applicant whoe conceivably had bean established in the
livestock businesa and had used the public runge in connection wit!
iis private property for many years, but who, because of conditions
beyond his contvol, was forced temporarily to suspend his operations
for that particular season. : :

[ aminformed also by the Director of Grazing that the application
of this vule will in fact adequately proteet the interests of ali appli-
eants who were established in the livestock business at the time of the
entetiment of the Taglor Grazing Aet. In the light of these facts and
since the employment of the principle of priov use of the publie lan
as a standard of selection from among the members of the preference
class is deemed sound for the reasons discussed nnder question 2, 1t is
my belief that the particular rule proposed is open fto no legal
objection.

Approved: Januvary 21, 1957,

T. A Warress, . -

First clasistant Secvetary,

ing season because of its definite relation to existing economic and

33

SLIGER GOLD MIKING COMPANY

Deeided January 83, 1637

INESG CLaXd-—RECONVEYASCR 10 USITED STATES oF RAtraoan GraxNt ror INcLy-
BION TN MINERAL ParewT,

P
Land patented under g grant to a raflroad company is no

¢ subject fo location
under the mining law, and where more

than six years have elupsed from
e date of patent, the putent s Immnue from attnok by the Untted Hintey
in the absence of fraud in ifs procurement, and a locntor under the nining
Inw of part of such land who also holds the title of the railroad will not
be permitted to reconvey such title to the Uunited States for the purpose of
having such mart included in o mineral pateni o his loeation,

Mg Crars—3WiTHDRA WaLS

INDER FEDERAL Water Dowsr Act.

Mining lovarions for metallierous minernl on lands wichdenwn under the aet
of June 25, 1910 138 Stat, $47), made prior te withdrawals of sueh lnpd

nnder the Federal Water Power Act, and nwmended far the purposs of coc

recting description nfter sald pot, where there s uothing to show thit new

ground govered by the withdruwals under the Paderal Water Dower Act
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4 § TO AMEND upon the following individuals by placing the document in the United States Mail,
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1.8, Department of Justice

7 il General Litigation Section

Environment and Natural Resources Division
& & 550 West Fort Street, MSC 033

Boise, 1D 83724

Larry Brown

10 | Attorney, U.S. Dept. of Justice

General Litigation Section

11 | Environment and Natural Resources Division
550 West Fort Street, MSC 033

12 i Boise, Idaho 83724

13 || Chief, Natural Resources Division
Office of the Attorney General

14 || State of Idaho

P.O. Box 44449

15 || Boise, ID 83720-0098
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18
19

20 (_f_f;_\? b /) 3
21 - Elizableth Ewens

22 B DiDocuments and Settings EEWorkiLe Ranching®ah A Min to Amend.wpd

23
24
25
26
27
28

LU RANCHING C0O.5 MOTION FOR RECONSIDERATION AND/OR MGTION TG AMEND




