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Jason D. Walker, Esq.

LING. ROBINSON & WALKER
Attorneys at Law

P.0O. Box 396

Rupert, Idaho 83350-0396
Telephone: (208) 436-4717
Facsimile: (208) 436-6804

ISB No. 5790

Attorneys for Claimant/Objector

INTHE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 41-00008C, 41-00008D,

41-G0008E and 41-00008F

JUAN JAMES SPILLETT'S RESPONSE
10 SUPPLEMENTAL DIRECTOR’S
REPORT DATED 12/10/04

Case No. 39576

M N M S N N’ N

COMES NOW, Juan James Spillett, by and through his attorney of record, Jason D). Walker.
of the firm of Ling, Robinson & Walker, Rupert, Idaho, and submits his response to the
Supplemental Directors Report dated December 10, 2004. This Response is timely based on the

Special Master’s Order dated December 15, 2004.

BACKGROUND

Currently before the Special Master is a Motion to Set Aside Partial Decrees filed by
Juan James Spillett in subcases 41-8C, 41-8D and 41-8F. Spillett is seeking to set aside these

decrees in conjunction with the determination of his own claims listed in the SRBA as 41-8B and
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41-13. The subcases that are at issue in the motion to sel aside are integrally related to Spillett’s
claim in 41-8B in that the water is delivered through one ditch and the parties utilize the water on
a rotational basis. The rotation is determined by the decreed water rights. The situation is
further complicated by the fact that Spillett has an accomplished and approved transfer of his
water out of the ditch.

The difficulty arises because all the rights at issue, together with Spillett’s rights were
recommended using data that the Idaho Department of Water Resources freely admits is at
variance with historical data. The result was that the three water rights identified herein were
decreed with a quantity that Spillett recognized as inaccurate. Of course, it would not be an issue
for Spillett, but for the Court’s belief that it cannot decree more water than exists under the District
Court’s Order on Challenges in subcases 36-0003A, etc. In other words the Court cannot order the
Department to deliver water that does not exists. If the partial decrees at issue herein are not
corrected and Spillett were to be awarded the correct quantity of water based on the empirical
historic data for his right, the Department would be faced with the physical impossibility of
delivering water that did not exist. The District Court has referred to this situation as the creation of
“sunshine water.”

As further background, James Juan Spillett has prepared a “Reply to: “Supplemental
Director’s Report Regarding Subcases Nos. 41-8C. 41-8D and 41-F.” This document is attached
hereto as Exhibit “A” and is provided to help better clarify Mr. Spillett’s position in this matter as
well as raise additional issues regarding the Departments Supplemental Report.

Discussion
What is clear from the Department’s Supplemental report 1s that there are two sets of

data; “historical” numbers and “billed” amounts. IDWR has admitted and the watermaster has

RESPONSE TO SUPPLEMENTAL DIRECTOR'S REPORT - 2




LING, ROBINSON & WALKER

ATTORNEYS AT LAW

RUPERT, IDAHO 83350-0396

10
11
12
13
14
15
16
17
18
18
20
21
22

24
25
26
27
28

explained that the “billed™ amounts were not the “historical” amounts. See Report pp. 14.
Furthermore, the Department admits that they do not know whether their recommendation is in
error or not and even admit that the situation has not been clearly explained. The Department
knows that the “historic” numbers can be established by empirical evidence, but cannot provide
any proof or point to any empirical data that establishes how the “billed” numbers came into
existence or even their significance.

The problem this creates is readily apparent. The water rights that have been partiaily
decreed are based on the “bilied” amounts which have no real basis in fact other than they exist.
It Spillett accepts the “billed™ amounts he will receive less water thar what he would clearly be
entitled under the “historic™ amounts which are based on empirical data. However, if the Court
awards the amount he is historically entitled to, the Department will potentially be faced with
delivering more water than has originally been delivered to the Adshead ditch.

Spiltlett should not be forced to accept the “billed” amounts and thereby take less water,
especially when he filed a timely objection to the Director’s recommendation on his right. In
addition, it is not equitable for the parties to unjustly retain a quantity of water to which they may
not be legally entitled to receive. For these reasons, and in the interests of justice, the Court
should set aside the partial decrees to allow a determination of all the related subcases on the
merits. In the alternative, should this Court determine that the partial decrees cannot be set aside.
justice requires that Spillett should not be estopped from receiving the entire quantity of water to

which he can prove he is entitled.
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CONCLUSION

For the reasons stated herein and those contained in Exhibit “A”, the partial decrees at
issue herein should be set-aside and the cases consolidated with Spillet’s subcase so the matter of
which amounts are correct can be fully and fairly litigated on the merits. In the alternative,
Spillett should not be estopped from receiving the entire quantity of water to which he can
establish he is legally entitled.

DATED this 21* day of January, 2005,

LING, ROBINSON & WALKER

Wj/wé/

Jason D, Walker
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CERTIFICATE OF MAILING

I hereby certify that on the 21 day of January, 2003, I served a copy of the
foregoing RESPONSE TO SUPPLEMENTAL DIRECTOR’S REPORT DATED 12/10/04
upon:

James Robinson

Bench Ditch Irigation Co.
P.O.Box 157

Rockland, ID 83271

James V. Spillett
Robert R. Spillett

P.O. Box 144
Rockland. Idaho 83271

Director of IDWR.
P.O. Box 83720
Boise, Idaho 83720

Scott Weston
4448 State Highway 37
Rockland, Idaho 83271

Kelvin Taysom

Suzanne Taysom

2809 W. Sandhollow Road
Rockland, ID 83271

by depositing a copy thereof in the United States mail, postage prepaid, in an envelope addressed to
said parties/entities at the foregoing addresses.

)

Jason D. Walker -
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