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COUNSEL FOR TUNITED STATES OF AMERICA
IN THE DISTRICT COURT OF TEE FIFTH JUDICIAL BISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA Subcase Nos. 51-02002, er al. [Exhibit A}
Subcase Nos. 51-12756, et al. [Exhibit B] and
Case No. 39576 Subcase Nos. 51-12604, er al. [Exhibit C]
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In response to the Court's Order Setting Expedited Hearing on Status of Claims, the
United States offers this pre-hearing explanation of the issues idennfied i the Order  As
explained in more detail below. the United States believes that these four claims are properly
before this court as a result of the Court's granting of the United States’ 1998 Mouon o Amend
the onginal mstream flow claims and no further action 1s required by tns Court or by the parties
with regard 1o the amendment or filing of these claims.

The four specific claim numbers at issuc all have a similar hustory and their story begins
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with the Umited States’ Standard Form 4 — Motion 1o File Amended Norice of Claim (SRBA
Subcase Nos. 51-12756. 51-12761. 55-13476. 55-13477. 55-13485. 55-13486, and 55-13487)
and Memorandum n Support (filed February 26, 1998). In that Mouon. the United States
sought 0 make technical amendments to several of its instream flow claims filed on behalf of the
Shoshone-Paute Tribes. Specifically. two of the ongmal clasms were to be amended 10 more
precisely define the quantity of water claimed withun the original stream reach such that some
pottions of that reach would have lower flows. Through those refinements to the claims, the
streams were divided imto shorter segments with separate claim numbers assigned 1o each of
those shorter segments. In both cases, the ongmal ciam was divided nto three segments, one of
which retained the onginal claim number and two new claim numbers were assigned 1o the other
two segments ¥ Further, mn each instance. the amended claims sought less water than had been
claimed 1n the onginai claim. (See Aftachment 2 - Umited States ' Memorandum 1n Support of
the United States Motion 1o file Amended Notices of Claim atn. 1).

Techmicai amendments may be made to claims before the court, as anticipated by
Administrative Order | . as amended. SRBA Adminmistrative Order | — Ruies of Procedure
(amended 10/10/97) {(*4.0.1™) at § 4d)}2) and § 17(b)(3). Where an amendment seeks less
water than was originally claimed and does not otherwise change the parameters of the claim thar

may create different impacts than would have been antictpated by the onginal ciaim, there 1s no

¥ The Monon ro Amend and Memorandum i Support are attached as Attachments  and 2 A possibie
source of the confusion 1 tins matter may stem from the fact that the new claim numbers were not mciuded m the
caption of the Motion to Amend. Indeed, as a Motion to Amend. 1t Was appropnate that only the claym oumbers to
e amended were listed n the caption. The new claim numbers were identified appropnateiy within the body of the
Motion and Memorandumn,

¥ The Umted States pracnce for assigning clarm numbers has been to call saff at IDWR who specity the
mimnbers 1o use. In most cases. IDWR has & second opportumty 1o see the claym number as the ciawms go through
[DWR for abstractmng and reporting to the Court. Here. the claums were already before the Court and the technical
amendments merely refined the ongnal claims m such 4 matmer a5 1o split the ongmai ciaim mto three segments.
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need for additional notice or an opporturuty to comment. LC § 42-222(1) (2004) Here. the
amendments did not expand the geograpiic scope of the onginal claims and n fact reduced the
flows claimed i the onginal stream reach.¥ Conceivably. the amendments could have been
made within the framework of the original claim number by specifying on the face of that single
clamm form the three smaller stream segments and the specific flows clazmed for each of those
smaller segments. However, for purposes of administration of the rights. it would probabiy be
simpler to have those three segments defined as three separate water nghts. That procedurai
option for the amendments was the onc chosen by the United States.

Tumming to the specific guestions posed by the Court’s Order. the United States beheves
that the first enumerated question misstates the history by characterizing these as new clamms. As
explained above and as explamned in the United States  Memorandum in Support, these were
properiy charactenized as clasm amendments as allowed by 4.0./ § 17(bX3). As such, and
because the nature of the amendments do not reguire additional notice, there 1s no need 1o refile
the amendments as late claims, nor is there any need for DWR to abstract and report the claims.
It also foliows that there 1s no need for a new objection and response penod.

As to the Court’s third and fourth questions, the Umted States belhieves that no further
action 1s required by this Court or by the parties 1o resoive these 1ssues. judge Hurlbutt’s
granting of the Motion to Amend properly resoived the Motion before the Court. Because of the
ugiique nature of the amendments, four new claim numbers were generated. but these were

merely subdivisions of the claims that were aiready properly before the Court. At most. the

X . - " . - :
= Thus stuaton is analogous 10 amendment of an 1migaton clawm that mght be pending before this Court. If

the owner of 2 1,000 acre farm decided to sphit lus or her 2,000 acre-foot water night in anncipaoon of a possibie
future sale. the amendment mght take the form of division o two new clamms. cach to serve 500 acres. Al the
same ome. the claim couid be refined 1o account for the fact that 20 acres of ungated land had been converted 1 @
non-irrigation use, resulting in ™wo claims, one for 1.000 acre-feet and one for 900 acre-feet. Such an amendiment
would result m a new clamm nusnber. but would not require additional notice.
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Court's and IDWR s records need 1o be made consistent with Judge Hurlbutt’s Order. buz that
should only be an admimstrative or explanatory acuon. and will not require further formal action
by tlus Court. Further, all four of these claims are on the current “Exiubnt B” hist of Duck Valley
subcases (1.e. . Subcases 51-12756. er a/.) defimng the consolidated non-consumptive imstream
flow claims. 50 no action is necessary o correct the consolidation of claims  Finally, no change
to the mal schedule 15 necessary because of the 1998 Amendments.

In summary. whiie the Umited States recognizes thar 1t :s unusual for a claim amendment
to result 1 the creation of new claim numbers, that 1s exactly what happened in this instance.
However odd that may have been procedurally for IDWR and the Court’s record keeping
procedures, the new claim numbers were explamed n the 1998 Motion, specifically identified
the amended claims submitted to and approved by tlus Court. and no further judicial action 15
required.

. 1B )

Dated this |  day of January 2005.

Thomas L. Sansonett
Assistant Attorney General

Peter C. Monson
Assistant Secthion Cluef

e ol LBl

Vanassa Boyd Willard
Tnial Attorney
Indian Resources Section
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I herebv cerufy that on this 18 “day of January 2005. | caused e be served Irue and
correct copies of the attached Umited States’ Response to the SRBA Court’s Order Setting

CERTIFICATE OF MAILING

Expedited Hearing on Status of Claims as follows:

Bx facsimile and FedEx mail:

DISTRICT COURT {(ongmal ~ 391 comes)

253 Third Ave.. North
Twm Falls. ID 83301
208-736-2121

Dawvid J. Barber

Office of the Attorney General
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P.O. Box 44449

Bose, [D 83711-4449
208-334-2690

Jeanne S. Whiteing
Whateing & Smith
1136 Pearl Street
Boulder. CO 80302
303-444-2365

Charles .. Honsinger
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P.O. Box 2773

Boise, ID 83701-2773
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Special Counsel
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Boise, ID 83701-2139
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