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Pursuant to Rule 60(a), LR.C.P, the Shoshone-Bannock Tribes respectfully request this
Court to enter an order correcting the clerical errors in the Partial Final Consent Decree
Determining Rights of the Shoshone-Bannock Tribes to the Use of Water in the Upper Snake
River Basin (August 2, 1995) (1995 Consent Decree”). The Shoshone-Bannock Tribes
(“Tribes”) by and through their attorney, file this memorandum of law in support of their motion.

There are two primary reasons this motion should be granted. First, in 1929 the federal
district court in United States v. Hibner, adjudicated the Tribes’ water rights and established
certain priority dates, use and amount of water for the Tribes. The 1995 Consent Decree
prepared by counsel for the Shoshone-Bannock Tribes, the United States and the State of Idaho,

and presented to the Court incorrectly set forth certain Tribal water rights recognized in the
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Hibner Decree. These dates, water amounts and use of water are easily corrected by reliance
upon a prior court record/decision --the Hibner decree.

Second, amending the terms of the 1995 Consent Decree will accurately reflect the
terms of the earlier Hibner decree upon which the 1995 Consent Decree was to have been based.
It also will effectuate the accord reached by the Tribes, United States and State of Idaho in the
1990 Fort Hall Indian Water Rights Agreement.

FACTS

In 1867, President Andrew Johnson by Executive Order designated the Fort Hall
Reservation (“Reservation”) for various Shoshone and Bannock bands who occupied the area
from time immemorial. On July 3, 1868, the Shoshone and Bannock Tribes concluded the
Second Treaty of Fort Bridger which was ratified by the United States Senate on February 24,
1869, 15 Stat. 673. Subsequent cession agreements with the United States reduced the
Reservation to its present size and allotted the Reservation. Agreement of May 14, 1880, ratified
by Act of February 23, 1889, 25 Stat, 687, .the Act of March 3, 1911, ch. 210, 36 Stat, 1058,
1063.

Under the cession agreements, the United States took Tribal lands on the Reservation and
gave each individual Indian a parcel of land (known as an “allotment™) to be held in trust for the
benefit of that individual. Individual Tribal members received 40 acre, 160 and 320 acre parcels,
for grazing or agricultural purposes. Today, the Reservation includes lands that are located on
the reduced Reservation and the lands that remain in the ceded area. There are several
allotments, including Allotments 61, 71 and 72, located in the Toponce Creek area, off the
Reservation. Tribal members utilize the water from Toponce Creek for irrigation and grazing

Purposes.
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In United States v. Hibner 27 F.2d 909 (D. Idaho. 1928) and April 8, 1929 Decree, an
action was filed to adjudicate water rights in Toponce Creek. The Hibner Decree is attached
hereto as Exhibit 1. The Hibner Decree establishes water rights for non-Indian and Tribal water
users in the Tribes’ ceded area. Numerous Indian trust allotments were listed in the Decree,
including Allotment 61, Allotment 71 and Allotment 72. The Decree shows for Allotments 61
and 71 a priority date of July 6, 1868. Page 3 of Exhibit 1. Similarly, the Decree provided for
Allotment 72 a priority date of July 6, 1868 for 1.679 cfs from Toponce Creek for irrigation of
83.97 acres. P. 4 of Exhibit 1.

During the negotiations of the 1990 Fort Hall Indian Water Rights Agreement, the Tribes,
United States and State of Idaho agreed to incorporate the Hibner Decree water rights into the
final Agreement. Pertinent provisions of the 1990 Fort Hall Indian Water Rights Agreement are
attached hereto as Exhibit 2. The parties listed several allotments from the Hibner Decree,
including Allotment 61 and Allotment 71, but inadvertently omitted Allotment 72 from the final
Agreement. Pp. 33 and 34, Exhibit 2.

The parties noted the omission and Allotment 72 was consequently listed in the 1995
Consent Decree under Allotment 71 (Water Right No. 29-00238). Pertinent provisions of the
1995 Consent Decree are attached hereto as Exhibit 3. Unfortunately, although the Allotment
72 was listed along with the legal description and acreage, neither the quantity or flow rates were
corrected to include the water necessary for the approximate 80 acres, and the priority date given
is February 16, 1869. It appears that Allotment 72 was to be included as Water Right 29-00239,
but that right is not listed in the Consent Decree. See pp. 27-28, viii., Exhibit 3.

The priority date for Allotment 61 (Right No. 29-00231) and Allotment 71 (Right No. 29-

00238) are incorrectly listed as February 16, 1869 in the 1990 Fort Hall Agreement and the
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Consent Decree. P. 33-34, Exhibit 2; p. 27, Exhibit 3. The Hibner decree clearly states July 6,
1868 as the priority date. Exhibit 1.

In the April 2004, the Tribes discovered the errors in the Consent Decree for Allotment
72. The Tribes filed a Late Claim with the Court for Allotment 72. More recently, the Tribes
discovered the errors for Allotments 61 and 71. Following discussions with the attorneys for the
United States and the State of Idaho, it was agreed that these were oversights by counsel, and a
motion should be filed to correct the errors in the 1995 Consent Decree. On December 6, 2004,
a status conference was held with the Court and it was ordered that the Tribes had until January

26, 2005 to file a Motion to Correct Clerical Errors pursuant to Rule 60(a).

ARGUMENT

RULE 60(a) AUTHORIZES THIS COURT TO CORRECT ERRORS
AND OMISSIONS IN THE 1995 CONSENT DECREE

Courts have the “power and duty to correct judgments which contain clerical errors or
judgments which have issued due to inadvertence or mistake.” American Trucking Ass ‘ns. v.
Frisco Transp. Co., 358 U.S. 133, 145 (1958). Rule 60(a) of the Idaho Rules of Civil Procedure,
like the federal rule, is the mechanism by which courts are empowered to correct errors in
“judgments, orders or other parts of the records . . . as errors arising from oversight or omission.”
11 Wright & Miller, Fed. Prac. And Proc. § 2854, The present case is illustrative of the instance
in which the court should take action to correct omissions in the record.

Rule 60(a), LR.C.P., provides in part,

Clerical mistakes in judgments, orders or other parts of the record
and errors therein arising from oversight or omission may be

corrected by the court at any time of its own initiative or on the
motion of any party and after such notice, if any, as the court orders.
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The Rule embodies a conclusion that justice requires the finality of judgment “be subject to
corrective power” in order to ensure a correct result is reached. Moore & Rogers, Federal Relief
from Civil Judgments, 55 YALE L.J. 623 (1946). Indeed, the purpose of Rule 60(a) is to permit
the discrepancies in the record or judgment in order to make them “speak the truth.” Wright and
Miller, supra at § 2854.

In Gagnon v. United States, 193 U.S. 451, 453 (1904), the Supreme Court recognized the
inherent power of the court to amend its record and correct mistakes, “[t]he power to amend its
own records to correct mistakes of the court or other officers of the court, inadvertencies of
counsel, or to supply defects or omissions in the record, even after the lapse of the term, is
inherent in courts of justice.” (citations omitted). The Idaho Supreme Court has similarly held in
State v. Winter, 24 Idaho 749, 135 P. 739 (1913), and stated, “[i]t is a familiar and established
doctrine that courts always have jurisdiction over their own records to make them conform to the
facts and what was actually done at that time.” Accord, State v. Douglas, 35 Idaho 140, 208 P.
236, 237 (1922) (*The power of the court to make such corrections is not lost by the lapse of
time.”).

Rule 60(a) clerical mistakes need not be made by a clerk. The phrase “clerical error”
merely describes the,

type of error identified with mistakes in transcription,
alteration or omission of any papers and documents which
are traditionally or customarily handled or controlled by
clerks but which papers or documents may be handled by
others. It is a type of mistake or omission mechanical in
nature which is apparent in the record and which does not
involve a legal decision or judgment by an attorney.

In re Mary Queen Transfer Corp., 266 F.Supp. 605, 607 (E.D.N.Y. 1967), accord Dursterler v.

Dursterler, 112 Idaho 594, 597, 733 P.2d 814 (Ct. App. 1987). Thus, courts have read Rule
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60(a) to include errors committed by a party to a proceeding, /n Application of Levis, 46 F.Supp.
527 (D. Md. 1942), and by the jury. Myrtle v. Checker Taxi Cab Co., 279 F.2d 930 (7" Cir.
1960).

A court can amend a document in the record or a judgment itself to correct typographical
errors, Esquire Radio & Elecs. v. Montgomery Ward & Co., 804 F.2d 787, 795-96 (2d Cr. 1986)
(granting motion to amend jury verdict forms from $269,686.89 to $296,686.89 after judgment),
to correct misnomers, Silas v. Paroh S.S. Co., 175 F.Supp. 35, 38-39 (E.D. Va. 1948)(amending
default judgment entered against defendant “company”™ 'rather than defendant “corporation”), and
correct incorrect dates. Application of Levis, 46 F.Supp. 527, 530-31 (D. Md. 1942) (holding
date may be amended if unintentionally and incorrectly entered).

In this matter, the Tribes seek to correct inadvertent oversights that were made by counsel
in the preparation of the 1995 Consent Decree and as issued by the Court. Attorneys for the
Tribes, the State of Idaho and United States negotiated and drafted the 1990 Fort Hall Indian
Water Rights Agreement to settle the claims by the Tribes and the United States to water rights
in the Upper Snake River Basin and its tributaries. The Court ratified and confirmed this
Agreement pursuant to the 1995 Consent Decree on August 2, 1995, As part of the negotiations,
the attorneys intended to incorporate the findings by the Idaho federal district court in the United
States v. Hibner, 27 F.2d 909 (D. Idaho 1928), and April 8, 1929 Decree, into the Fort Hall
Agreement and 1995 Consent Decree. Unfortunately, due to oversight the priority date for
Allotments 61 and 71 are incorrect, and the priority dates, amounts of water and use are incorrect

for Allotment 72.
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In the Hibner Decree, the federal district court determined the water rights for numerous
individually owned allotments held by Tribal members including Allotments 61, 71 and 72. The
Decree clearly sets out the priority dates, amounts of and use of water for these three allotments.
The Hibner Decree established a priority date for Allotments 61 and 71 of July 6, 1868. The
1995 Consent Decree mistakenly provides February 16, 1869.

Similarly, the Hibner Decree established for Allotment 72 a priority date of July 6, 1868
for 1.679 cfs from Toponce Creek for irrigation of 83.97 acres. Although Allotment 72 is listed
along with its legal description and acreage in the 1995 Consent Decree, through inadvertent
errot, the quantity of water and rate flows are omitted, and the priority date is set at February 16,
1869. The data are in direct conflict with the intentions of the parties and the record.

Correction of the errors for Allotments 61, 71 and 72 in the 1995 Consent Decree would
effectuate the purpose of Rule 60(a) to let the record “speak the truth.” Here, as we have shown,
the 1995 Consent Decree mistakenly omitted the prior court decreed provisions of the Hibner
Decree. The Hibner Decree is unambiguous and clear with regard to Allotments 61, 71 and 72.
The Tribes seek merely the correction of the inadvertence in the 1995 Consent Decree.
Accordingly, the motion to correct the errors pursuant to Rule 60(a) should be granted, and an
order amending the 1995 Consent Decree be issued .

Dated this 4th day of January 2005.

Respectfully submitted,

2
anette Wolﬂey2 2

MEMORANDUM IN SUPPORT OF MOTION TO CORRECT CLERICAL ERRORS - Page 7




MOTION TO CORRECT CLERICAL ERROR
PURSUANT TO RULE 60(a)

EXHIBIT 1
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3ald woter to ba diverted
Irtm Toponaw Creek wt &

polad without$ the cotfinex
¢f toe lands herslin deaxig-

‘netéd Loy tHhe Lfrrigetion

¢f 80,0 saren In lLota )7
asd 2, Bsgtion 1, Townphip
¥ Seuth, Range %9 F.B.M.

. Baid water to be divertsd

fyom Toponue Cresk ot &
point witiout ths gonfines
¢ this lands herain desig-
nated for the irrigsation
of 63,12 savex in the
BhA%) of Beetina 1, Town-
shlpy ¥ Boulh, Renge 38
BaByEs

Zald watar Lo bs diverted
Irpm Toponae Oreek Bt &
poink without the confines
of the landg harsin desig<
nated for the Lrrigzstien
oX T1.96 aores in the XK
SEl of 3¢atien 1, Teunaship
’_7 Sﬁ'u.th. w pot: EaBoids

Bald wmtar to ba diverted
Ivom Topunoes (rosk af &
polnt without the donfines
¢ the lasdy haerein demig-
natad for the frrigutien
9f 66,63 morex in the Ef
S¥} ol Seotlon 1, Townshly
7 South, Range 38 F.B.H.

nid matar to ba diverted
Irom Taponoe Uredak at a
point mitheud the gonfinas
of the lands hsreln deaig-
notod Tor e Lrmigetion
of 30,24 nores in the &
3%t oxFmsatien 1, Townanip
7 ol Srpse 28 T.3.M.
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. En, of ¥amg bl pata of | miam% c;f Foint of Biverszion
Allabinant - Olalment Friority Second Foat aug
bee ., flasd of Yae

[

Through a &ltoh ha.ﬁ.ns its
intake or paolst of diversiol
o LR St W
gemt of divora&an baing ’
¢ coaled &t & point E, 788
fesd Bouth mad BUO feet wuat
af the corthwssat ouoEnay of
280, 33, Twp., O Z., B, 28
Hsnd Solgpe Meridian
" %hrough & ditel having ita
\ ‘ intaxs or point of diveralon
keading on the middie¢ hz:;gh
¥o, 3 of Topoiice QeaX, M
aslld peisy of Slvarsion being
loseted st » point VIS fm
oo , . went of the south gusrier
' gorner of Seofion Z4, Towa~
’ ship & South, s 08 Exxk
of the Boine Waridian -

U2 6, 12

Hichael Jury &, 1563 . Yor ihe irrigation of 79,92
Tuitworth LS8 naren, be the 5%l of the

; N&b, the of tre 3% of

(79 W’; ! 3’.‘( s&, Mn & 5&..3, 38

TeBM,, and guld waters %o

. be 4lveried from Toporas

) Oresk through dhe folloewing

" ditohex:

& ditanr baving itm
intate or point of dlversien
hwadisg on the piddle braceh
of Tapongs Gxeek and ssid
fcina of diversicn belung

oaated wt & polnt B,7Y38 faent
soath w4 §00 foet esat of
fhe marthwapt soroar ol Sed.
A%, %ap. ¢ SHuth, Rangs %6
-Fost of the Bolse Merldien,

Through & ditor hayving L%a
intaks or goict of dlrer-
slon hesding on the ailddle
bransh No. ol Toponaw
CrweX gnd mald pelnt of
Muraiun being loauntad ab’

a peint 2000 Teat xauth omd
Bl0 rfeat oast of the norik-
wext corner of Rew, 38, Tup,
4 South, Hange 58 ¥mat of the
Polass Heridien,

Pharough & dlitah havring ita
intake or peint of dlver-
sion heading dn the middle
brangk ¥a, of Toponos
¢rask, rud said {@ gt of
diveryieon delng loanted st
a point 723 fea$ weat of
the mouth qumrter coraar of
Sagtlon 38, Townahlp 5§ Samih,
Tange 8 Zast Bolse Heridlan

A}" é
~L
<B.Brangham July 4, L8&8 Far the irx ation of 69.20¢
‘33 0 ! 1.%8 sdyes Lo t.h.ia oi tha FEE
af SEa, 38 snd the HEL of the
{69 inchan) ek r:xf, d3a, 35, wll 1R Town-
. . ﬂhip 3‘. Eu 3‘6 utB-ﬂa, &Hﬂ-
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PURSUANT TO RULE 60(a)
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THE 1990 FORT HALL INDIAN

WATER RIGHTS AGREEMENT

By and Between

THE SHOSHONE-BANNOCK TRIBES
OF THE FORT HALL INDIAN RESERVATION,
THE STATE OF IDAHO, THE UNITED STATES,

and CERTAIN IDAHO WATER USERS




oV Priority Date: June 14, 1867

i Points of Diversion:
Future Points of Diversion may be develaped
within the Portneuf River basin upstream from
the point the river enters the Portneuf
Reservoir in Sec 11 Twp 65 Rge 38E BM for use
within the Portneuf River basin.

vii Purpose and Period of Use:
Irrigation 4/1 - 11/1

.wviii Place of Use: 485 present and future acres.

Jix Basis of Right: Winters Doctrine

. Remarks:

.15 Right No. 29~00231

.1 Source: Toponce Creek

L1i Annual Diversion Volume: 259.3 AFY

Liii Diversion Rate: 1.59 CFS

v Annual Volume of Consumptive Use: 154.3 AFY
WV Priority Date: February 16, 1869

Vi Points of Diversion: Toponce Creek

~vii Purpose and Period of Use:

Irrigation 1/1 - 12/31

.viii Place of Use: Allotment 61 (NESW, SENW, Sec
35 Twp 68 Rge 38E) for 7%.53 acres.

Lix Basis of Right: The Winters Doctrine per the

Memorandum Decision in United States v.
Hibner, 27 F.2d4 909 (D. Idaho, E.D. 1928) and
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the decree of the United States District
Court, Eastern Division, dated April 8, 1929,

%

- X Remarks:

.16 Right Ne. 29~00238
.1 Source: Toponce Creek
il Annual Diversion Volume: 282.5 AFY

Liid Diversion Rate: 1.733 CFS

AV Annual Volume of Consumptive Use: 168.14 AFY
-V Priority Date: February 16, 1869

.vi Points of Diversion: Toponce Creek

~vid Purpose and Period of Use:

Irrigation 1/1 - 12/31

Lild Place of Use: Allotment 71 (SENW, SWNE,
Sec 36 Twp 68 Rge 38E) for 86.67 acres.

.ix Basis of Right: The Winters Doctrine per the
Memorandum Decision in United States v.
Hibper, 27 F.2d %09 (D. Idaho, E.D. 1928) and
the decree of the United States District
Court, Fastern Division, dated April 8, 1929.

X Remarks:

.17 Right No. A29-12051

Source: Mink Creek

-

-ii Annual Diversion Volume: 104.3 AFY
L1iid Diversion Rate: 0.75 CFS

iv Annmual Volume of Consumptive Use: 62.1 AFY
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The parties have executed this Agreement on the date

fcllowing their respective signatures.

CECIL ANDRUS

Governor, State of Idaho

Chairman, Shdéshone~Bannock
Tribal Council

7 /" AP

78 ~20
Date Date
GENE M. GRAY —7 HOWARD FUNKE
Chairman, Tribal Attorney
Idaho Water Resource Board Shoshone~Bannock Tribes
. <52 /a0
Date Date
CLIVE J. éEROKG for M JONES KON
Attorney Géneral, IStant Secretary for

State of Idaho

Indian Affairs

2/5/ 20 7-12-9
Date Date
e L1l Ol
PAUL BERGGREN /7 RICHARD B. STEWART

Chairman
Committee of Nine

pr

7/2/%0

Date
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Assistant Attorney General
Land and Natural Resources

Division '
U.S. Department of Justice

o [0

Date




MOTION TO CORRECT CLERICAL ERROR
PURSUANT TO RULE 60(a)
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DISTRICT COURT - SRBA
Fifth Judicial District
County of Twin Fails - State of idaho

AUG -2 1935

IN THE DISTRICT COURT OF THE FIFTH

OF THE STATE OF IDAHO IN AND FOR THE CO

PARTIAL FINAL
CONSENT DECREE
DETERMINING THE RIGHTS OF”
THE SHOSHONE-BANNOCK
TRIBES TO THE USE OF
WATER IN THE UPPER SNAKE
RIVER BASIN

In Re SRBA

Case No. 38576

e B S Mt Tt Mt Vgt St T

The District Court of the Fifth Judicial District in and for
the County of Twin Falls having entered on November 19, 1987 ité
COMMENCEMENT ORDER commericing the Snake River Basin adjudication;
the Shoshone-BRannock Tribes of the Fort Hall Indian Reservation,
the State of Idaho, the United States, and certain Idaho Water
Users having entered into THE 1990 FORT HALL INDIAN WATER RIGHTS
AGREEMENT (hereinafter Agreement) in settlement of claims made by
ché United States-on behalf of the Shoshone-Bannock Tribes to water
rights. in the Upper Snake River Basin; the RAgreement hgving been
submitted to this Court in lleu of a claim as pr0v1ded by Idaho
Code Section 42-1409 (6) (1990); the Northside Canal Company having
agreed by Résolution dated July 19, 1990, to receive natural flow
water from Sand‘ Creek in exchange for making storage .water
available to the Tribes as required by the Agfeement; the United
States and the State haviné agreed upon claims submitted for the
non-Indian portion of the Fort Hall Irrigation Project and the Fort

Hall Agency, Bureau of Indian Affairs; the Director havi

ATTORNEYS OFFICE

RTEN T}
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Wil

viii

.ix

Right No.
i
i1
Liii

.1iv

vi

vid

Lix

Right Wo.
i
.ii

Lidii

Purpose and Period of Use:
Irrigation 4/1 - 11/1
Place of Use: 485 present and future acres within the
Reservation.
Basis of Right:"ﬂgggggg Doctrine
29-00231
Source: Toponce Creek
Annual Diversion Volume: 259.3 AFY
Diversion Rate: 1.59 CFS
Annual Volume of Consumptive Use: 154.3 AFY
Priority Date: February 16, 1869
Points of Diversion: Toponce Creek
Purpose and Period of Use:
Irrigation 1/1 - 12/31
Place of Use: Allotment 61 (NESW, SENW, Sec 35 Twp 65
Rge 38E) for 79.53 acres.
Basis. of Right: Thé. Winters Doctrine per the
Memorandum Decision in United‘States v. Hibner, 27 F.2d4
909 (D. Idaho, E.D. 1928)%25311(1 the Decree of the United
Statgs District Court, Eaétern Division, dated April 8,
1929.. l
29-00238
Source: Toponce Creek
Annual Diversion Volume: 282.5 AFY
Diversion Rate: 1.733 CFS
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iv

.vi

vii

.viii

Lix

Right No.
Ji
il
Liii

Jiv

.vi

il

viii

Lix

Anmual Volume of Consumptive Use: 168.14 AFY
Priority Date: February 16, 1869

Points of Diversion: Toponce Creek

Purpose and Period of Use:

Irrigation 1/1 - 12/31

Place of Use: Allotment 71 (SENW, SWNE, Sec 36 Twp 6S
Rge 3BE} for 86.67 acres. Allotment 72 (NESW and NWSE
Sec 36 Twp 65 Rge 38E) for 80 acres.

Basis of Right: The Winters Doctrine per the
Memorandum Decisicn in United étates v. Hibner, 27 F.24
909 (D. Idaho, E.D. 1928) and the Decree of the United
States District Court, Eastern Division, dated April 8,

1829.

283-12051

Source: 'ﬁink Creek .

Annual ﬁiversion Volume: 104.3 AFY

Diversion Rate: 0.75 CFS

Annual Volume of Consumptive Use: 62.1 AFY
Priority-Date? February 26, 1869

Points of Diversion: SWNW Sec 21 Twp 75 Rge 35E BM
éurpose and Period of Use: |

Irrigation 3/15 - 11/15

Place of Use: Allotment T-8 (SWNW Sec 21 Twp 7S5 Rge
35E BM for 31.75 acres)as shown on Attachment A,

Bagis of Right: The Winters Doctrine per Decree of

District Court of the Fifth Judicial District Court of
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defined, and decreed, and each of the parties shall

respect the superior rights of all others adjudicated in

the SRBA.

[»)
Dated this ; day oféniy 1995.

</ DANIEL C. HURLBUTT JR.
DANIEL C., HURLBUTT, JR.
Presiding Judge

Snake River Basin Adjudication

54(b) CERTIFICATE

With respect to the issues determined by the above Partial
Final Consent Decree it is hereby CERTIFIED, in accordance with
Rule 54(b), I.R.C.P., that the court has determined that there is
no just reason for delay of the entry of a final judgment and that
the court has and does hereby direct that the above judgment shall
be a final judgment upon which execution may issue and an appeal
may be .taken as provided by the Idaho Appellate Rules.

' LGS &
DATED the 8 day of4 , 1995.

</ DANIEL C. HURLRITT R
DANIEL C. HURLBUTT, JR.
Presiding Judge

Snake River Basin Adj udication
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