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Gary W. Tanner, [SB Ne. 6162
Belinder Tasner Dunn PLLC
913 West River Screst

Sue 430

Boige, ldubo 83702

Phaonc: (208) 342-5300

Fax: (208) 342-5310

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
SUPPLEMENT TO MEMORANDUM IN
OPPOSITION TO DAWN BLAKELY™S MOTION
TO LEAVE TO FILE LATE ORJECTION AND
FOR EXPEDITED HEARING, IN RESPONSE TO
DAWN BLAKELY"S MEMORANDUM IN
SUPPORT OF FILING LATE OBJECTION

Cage No. 39576

SUBCASE NOS.. 23-000098

COMES NOW Rex Maughan (“Maughan™), & Claimant to the wasers of Kclly
Creck lecated in JefSarson County, ldabo. by and through his undersigned counsel, and
apposes Deemn Blakely’s motion for lewwe to file a lasc abjection, presently set befare the
Special Master Hrigette Bilyeu on Decemiver 1, 2004 at 2:30 p.m., far the following
TEASONS:

mmmwmmmuﬁmummwmmw's
matien to fle a lase chjection. (See Speciel Master Doilan 's decision on mesiens [ file
lase objections in SRBA Swbcases 47-16433. et al,j However, there 1s one ather basis that
leads to the same result — Blakely has filed 1o plead 8 meritorieus defense and thereby
caneet show “peod cauee™ w file a late alsjections.

Tdsko Rules of Civil Procedure 55(c) and 60(b) beth respice that the mowant plead
demiled facts that weuld constitute a meritorieus defense. Blalely has pot allcged 8
meritorious deficnse a8 © Maughan's clam. “In addition to satisfying one of the critena
set forth in J.R.C.P. 66(b), the mowant must algo allege facts, which if cstablished, would
cempstmte 2 moritarious defense. The legal stamdard of what must be shown m setisfy the
meritorious defense requirement has been discussed seveml tmes by the Idsiyo Appetinte
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Courts. See McFariand v. Curtis, 123 ldaho 931, 854 P.2d 274 (1993); Hearst Corp. v.
Kelier. 100 Idabo 10, 592 P.2d 66 (1979); Thomas v. Sievans, 78 Ideho 266 (1956). The
meriorious defenee stassinnd requives that 2 Towant:

allege facts,
would constitate o defenge to the action, amd
the facts supperting the defense must be detailed.

Lol ol

roquivensent that would ovdinerily be sufficient if pled prior to defaalt. Reeves v.
Wisewor, 102 ldaho 271, 629 P.2d 667 (1981). The pelicy behind pleading 2 merionous
defiense is founder on the dectrine that it would be an idle cwercisc for 2 court to set agide
a default judgment if there is no justifisbic controversy.” McForiend, 123 idabe at 934,
854 P 2d at 277 (quoting Fearst Corp., 100 idabo at 12, 592 P 24 at 68). ( See Judge
Bendick's decision forder on metion for reconsideration) on challewge in 65-07267 et. al.
(A.L. Cassle v. Unised Stmtes, BLM).

Blakely has net sstisfied the reguigite pleading requircments. It is not the role of
the court to formulate vishle iegal theories and evaluate theee theorics based on the facts
plead. id. Biakely's affidewit offers littic more then e conclugion. The only allegation thar
Blalcty mmkes in his afidawit it that he hus used the waters of Kelly Cresk. This is not 2
meriterious definse to Maughap's claim. Pursuant to Idaho Code Section 42-1411(4),
hMmmmﬁmd&mdmﬁ
Maughan's tee water nght Bilakely bes the busden of going forwerd to alicge detailed
facts, that if estaiblighed, would rebut the disectar’s repert. Hilakely hos failed o de so.

Further, Maughan’s claim is based an a prior decree with 2 priority date of
Octoier 21, 1898, Since the waer rights claims are alleged to be competing claims,
Mymitsminimmnmwhdmemwhcamm
thee prior action for wisich the prior decvess were eotered. To that extent Blakeley would
be barred from relitignting the canc undcr res judicats.

WHEREFORE, Maughan requests the Court to cuter an order demwing Dawn
Blakealy's mation for lewwe to file a late objection.

DATED this 1™ daw of Deccmber, 2004.
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CERTIFICATE OF SERVICE

[ bereby certify thet on this 1% dew of Decesther, 2004, T served & copy of the
mwmuﬁmmuummwmm
decument in the macoer maicatcd beiow.

IDWR Documant Depository DS U.S. Mail, Postage Prepaid
Box 83720 ( ) Hand Delivered
Baise, [D 83720-0096 ( ) Overmight Mail

( ) Facsimile
United States Depactment of Justice G U.S. Mail, Postage Prepmid
Enwirenment and Natiral Ressurce Divisien ( ) Band Delivered
550 West Fart Street, MSC 033 ( ) Owernight Miail
Bense, 1D 83724 ( )} Facsimile
Chicf, Nataral Resources Division N U.S. Mail, Postage Propaid
Office of the Attorney General ( ) Hand Delivesed
Stase of Idaho () Owernight Ml
Box 44445 { ) Facsimile
Bedge, 1D 83711-4449
Blair Grover, Esq. 4 U.S. Mail, Postege Prepaid
Growver & Butilkofer, P.A. ( ) Hand Delrvesed
215 Farnsworth Way () Owemnight Mail
P.0. Box 36 4 Facsimile

Righy, ID B3442-0036
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Te: IDWR Document Depasitory

Feac 208287 .670)

Ter: U.S. Desartment of justice, Enviranment ond Netural Rescurce Division

Fox: 208.387.0842

Te: Clive Strong, Division Chief = Noture! Rescurces,
Office of the Atomey Genera: of the Sie of idoho

Fosc 20B.334. 2650

To: Biair Grawer, of the fim Grower & Butiater, PA.

Fanc 208.745.6655

From: Gory Tenmer

Re: SkbA Cose No. 39576, Subcase No. 2358

Dovte: 12/ /04

Toto Fosme:  Four pages, including this cover shest

IF TRANSMISSION WS NOT PROPERLY RECEVED, PLEASE CALL CONNIE AT 208-342:5300.

M

COMIMENTS:

Placss see he kiowing Sumslemen 1o Memoronaum in Ogpasiion 15 Dawn Biakely's Miclien (or i ©
Rle .oie Qbjacion and for eseliee Hearing, fled this aom, vie fax, on behall of Rex Mougwen.

#

The inkenaasen comeinad (n i enemitsien i3 THomeycilen prviegs, conidental and Wonsod only-ler ihe use ot fhe Indivdual
o onily named abows, iF troe rerssbr f tis messmge 12 (i the inlondiod roaipien!, you tre hessisy notied tat any disseminaen,
ciawiauiion, o capying Of s oEMMUNICRNEDN i3 Jrigly Daohibied. # you heve Toasked this CEMmUMEDNSN in ofiar, pltae nollky
mmwmnndmmnnomlwummﬁnmﬂlmm U.S. g, We will relmiburse you
jor yaur posmge. Thank yeu.




