IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase __ 43-100C
) (Insert the Subcase number from the
) Objection to which you are responding)
Case 39576 )
) STANDARD FORM 2
) RESPONSE TO CORRECTED
) AMENDED OBJECTION
INSTRUCTIONS

This form must be used to file a response to any objection filed against a water right
recommended in a Director’s Report. Forms may be obtained from the SRBA Court, the Idaho
Department of Water Resources (IDWR), or you may copy or reproduce this blank form. Iif you copy
or reproduce this form, please copy on both sides with the even-number pages upside down.

The water right number listed as the “Subcase on the objection you are responding to must be
inserted above as the “Subcase.” You may respond to all objections filed against one water right using
one response form. But you must use a separate form for each different water right. If you choose to
file one form to respond to all objections filed against the same water right, your response should
cover every issue raised in all the objections.

You must file your response by the deadline shown in the notice that IDWR mailed to you.
The responsec must be received by the court on or before the deadline specified. Instructions for
mailing this response are found at Page 5 and must be strictly followed.

This form has been adopted by the court in SRBA Administrative Order I, Rules of
Procedure (amended Sept. 30, 1996), Section 4, which may be consulted for further information.

Any party physically filing 25 or more responses must contact the Clerk of the SRBA Court no
later than 14 days prior to the filing deadline and arrange for an appointment to file multiple
responses.

By filing a response form, you are certifying that the response is well-grounded in fact; that it
is warranted by existing law or a good-faith argument for the extension, modification or reversal of
existing law; and that it is not filed for anty improper purpose, such as to harass, cause unnecessary
delay, or needlessly increase in the cost of litigation.
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I. GENERAL INTORMATION

Please fill in the following information:
Party/Claimant responding:
Name: J. R. Simplot Company
Address: PO Box 27
Boise, Idaho 83767
Phone:  Work: 208-336-2110 Home:

Briefly describe your interest in this water right:

J. R. Simplot Company (“Simplot”) is the claimant.

If this response is filed by an attorney:
Attorney Name:

Attorney Address:

Attorney Phone No.:

If filed by an attorney, notice of pending court proceedings will be sent to the attorney
only.

2. Party/Claimant who filed objection:
Name:  Ted Higley and Betty Higley

Address: PO Box 57
Malta, ID 83342
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II. STATEMENT OF THE RESPONSE

Please check each box which identifies your response.

1. ]
2 O
3.
O
O
4 O
5
6 (|
7 O
8 [
9.
O a.
Ob.

Name and Address: ] respond to the objection concerning the name and/or address of
the owner of the water right.

Source: I respond to the objection concerning the source of water.
Quantity: 1 respond to the objection concerning:
a. the total quantity of water used in cubic feet per second; or

b. the total quantity of water stored in acre feet per year; or

c. the total quantity of water reserved for each and every purpose, including all present
and future uses.

Priority Date: I respond to the objection concerning the priority date.

Point(s) of Diversion: I respond to the objection concerning the legal description of the
point(s) of diversion.

Instream Flow: I respond to the objection concerning the legal description of the
beginning and ending points of the instream flow.

Purpose(s) of Use: I respond to the objection concerning the purpose(s) of use.

Period of Year: I respond to the objection concerning the period of year when water is
used or is necessary for the purpose stated.

Place of Use: I respond to the objection concerning:
the legal description of the place of use; or

the number of irrigated acres within each 40-acre subdivision.

10. [ Consumptive Use: I respond to the objection concerning the annual volume of

consumptive use.

11. Water Right Recommendation: I respond to the objection concerning:
Oa this water right being recommended at all; or
Ob. this water right not being recommended.

SF.2
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12.

13.

SF.2

[ Description of Reservation: I respond to the objection concerning the legal description of
the reservation.

0 Other: I respond to the objection concerning:

REASONS SUPPORTING EACH BOX CHECKED

You must state the reason(s), by number, for each box checked. You may use additional pages
if necessary.

Reason for Checking Box 3.a: In the attached Deed Record for the Warranty Deed recorded in the
real property records of Cassia County on July 9, 1947, in Book 53 of Deeds at page 44 as instrument
no. 159895, H.F. and Rosa Deardorff, the Grantors, conveyed the NEY“.SW' and the SEX4SWY of
Section 12 Township 13 South, Range 26 East Boise Meridian containing approximately 80 acres, to a
predecessor of the current landholder, together with those water rights specifically identified as “..80
inches of the decreed water of Cassia Creek bearing a priority 1894..” Similarly, in the attached Deed
Record for the Warranty Deed recorded in the real property records of Cassia County on November 9,
1945, in Book 49 of Deeds at page 565 as instrument no. 152869, the Deardorffs conveyed the
NEWNEY:, NWYWNEY and the NEXW.NWY: of Section 13 Township 13 South Range 26 East Boise
Meridian containing approximately 120 acres, to a predecessor of the current landholder, together with
those water rights specifically identified as “..120 inches of the decreed water of Cassia Creek bearing
date of priority 1894..”

In Paddock v. Clark, 22 Idaho 498, 126 P. 1053 {1912) the Idaho Supreme Court stated as follows:

“We think the rule is well recognized in this state that water applied to land for a beneficial use
in the cultivation and development of the same becomes appurtenant to the land, and where such
land is conveyed, that the water right appurtenant thereto passes with the conveyance of the
land, where nothing to the contrary appears, but where such conveyance specifies the specific
water conveyed in the body of the deed in connection with the description of the land, it is a clear
and distinct declaration of the intention of the parties to the contract of conveyance to pass title
to the land, and likewise the water rights described, and that no other water appurtenant to the
land is intended to be conveyed; and that the provision in the deed “together with all and
singular....appurtenances thereto,” was not intended by the parties to include other water rights
in addition to those specifically described.”

Consequently, in circumstances such as this subcase where a deed conveying real property lists specific
water rights to be included in the conveyance, Idaho law limits the water rights conveyed to only those
specifically identified in the deed. The conveyance of any other right not identified in the deed is
excluded from the land transfer [Paddock v. Clark, Ibid,; Harris v. Sewell, 51 Idaho 283, (1931),; Davis
v Randall, 44 Colo. 488, (1908)].

The Claimant is the successor in interest to land and related water rights formerly owned by the
Deardorffs. The water rights were reserved by the Deardorffs and were not conveyed in either of the
deeds conveying adjacent parcels and specific water rights to others. The Grantees in both of the
attached Warranty Deeds are entitled to only that portion of the water right particularly described in the
deeds (a portion of water right no. 43-103). The Grantees in both real property transfers are entitled to
only the water rights expressed, and did not take any additional rights by implication [Kofoed v. Bray,
69 Mont. 78 (1923)]. Deardorff reserved those rights which were not conveyed. Consequently, the
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Claimant is entitfled to 2.4 cfs, the full quantity awarded in the Jobe Adams Decree for the
recommended place of use.

Reason for Checking Box 5:

The Objector seeks to remove two of the five points of diversion recommended by the Director in his
report for claim no. 43-100C. These two points of diversion located within the NEVNEV/NEY:
(“Harper Diversion”) and the SE/4SEYNWY; (“Middle Diversion™) of Section 14 Township 13 South,
Range 26 East, B.M. are both situated on land owned by Simplot. Out of the five recommended
diversion points the Harper Diversion is Simplot’s furthest downstream Cassia Creek point of
diversion. Simplot uses this diversion during the high seasonal spring run-off periods. When the flow
in Cassia Creek recedes following spring run-off, Simplot discontinues the use of this diversion in
favor of using Simplot’s other 4 upstream diversion points. This practice allows Simplot to irrigate
with the water that would otherwise be lost to seepage when transporting it the additional distance to
the downstream Harper Diversion. When the Cassia Creek flow tapers off during the normal course of
the irrigation scason, the upstrcam diversion points allow Simplot to more efficiently utilize the
dwindling quantity of water available to Simplot under Simplot’s water rights. Simplot denies the
Objector’s allegation that Simplot has never used the Harper Diversion.

With respect to the Middle Diversion, the basis for the Objector’s complaint is a dispute over the costs
allegedly incurred to re-construct this diversion after it was washed-out by high spring Cassia Creck
flows several years ago. Simplot has diverted water from the Middle Diversion since acquiring its real
property interest in this area. The Objector’s complaint about this diversion does not relate to
Simplot’s continuous use of the Middle Diversion to divert and beneficially use of water from Cassia
Creek. It would not be appropriate to remove this diversion from Simplot’s water right as a result of a
dispute over a financial matter related to an event which occurred several years ago. The Snake River
Basin Adjudication, which will adjudicate the rights to divert and beneficially utilize water from the
Snake River and its tributaries, is not the appropriate forum to resolve an old financial claim.

CHANGES TO THE DIRECTOR’S REPORT

Specifically describe how you want the Director’s Report to be changed. You may use
additional pages if necessary.

Simplot agrees with the Director’s Recommendation and does not propose any changes.

Note: You should attach copies of documents which support your response. Note on each
document the box number it supports.

Check here if you are submitting documents. Please list each document by the title and
number of pages. You may use additional pages if necessary:

Deed Record for Warranty Deed recorded in the real property records of Cassia County on July 9,
1947, in Book 53 of Deeds at page 44 as instrument no. 159895,

Deed Record for Warranty Deed recorded in the real property records of Cassia County on
November 9, 1945, in Book 49 of Deeds at Page 565 as instrument no. 152869.
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VERIFICATION (Must be Completed)

State of Idaho )

)

County of Ada )
Ronald N. Graves duly sworn, upon oath, deposes and says:

(Name of person filing response)

That I am the party/claimant filing this response (as listed on Page 2, Section 1,
“Party/Claimant responding”), that I am a water claimant or party in this proceeding as defined by I.C.
§§ 42-1401A(1) and (7) or that I am the attorney for the party/claimant responding, and that I have
read this response, know its contents and believe that the statements are true to the best of my
knowledge.

J. R. Simplot Company

By:
Réndd N. Graves, Senior Vice President,
Secretary and Chief Legal Officer

Attorney signing in representative capacity

Subscribed and swom to before me on:

antsig,,

,\““ . “EN D Ry,

%y
A,
‘G
*
.

§ & "....?f;p ‘\
§3 ARY % )%
g é" ot S
=) i.é P Re ;0 Notary Public for _
E,‘i ., pusy F&/ Residing at: /Be- &€
%, *teegqee® Qv:" My Commission expires: &/21//9 4
o" dsr (112 N\

Traygppenr”

INSTRUCTIONS FOR MAILING

You must mail the response including all attachments, to the Clerk of the Court. FAX

filings will not be accepted. You must also send a copy to all the parties listed below in the
Certificate of Mailing.
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CERTIFICATE OF MAILING
I certify that on __(Dedober [ 2002, 1 mailed the original and copies of this
response, including all attachments, to the following persons, by mailing the original and/or copies,
postage prepaid and addressed as follows:

1. Original to:

Clerk of the District Court {}1e @um;ﬂk+ Ma, |
Snake River Basin Adjudication

253 Third Avenue North

P0 Box 2707

Twin Falls, ID 83303-2707

2. One copy to the claimant of the water right at the following address:

Name: J. R. Simplot Company

Address: P. O.Box 27
Boise, ID 83707

3. One copy to the party who filed the objection, or if represented by an attorney, to their
attorney at the following address:

Name: Roger D. Ling & Jason D. Walker

Address: Ling & Robinson
615 ‘H’ Street
PO Box 396
Rupert, ID 83350-0396

4, Copies to:
IDWR Document Depository United States Department of Justice
PO Box 83720 Environmental and Natural Resource Division
Boise, ID §3720-0098 550 West Fort Street, MSC 033

Boise, ID 83724
Chief, Natural Resources Division
Office of the Attomey General
State of Idaho
PO Box 44449
Boise, ID 83711-4449

h
Signature of Respondent or attorney
mailing on Respondent’s behalf
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DEED RECORD No. 49, CASSIA COUNTY, IDAHO

#152869 LOMVARED o ($13.2C revenur st.mps attached.
' WARRANTY DEED ,
THIS INDENTURE, Made thix Fifth day of November Linthe vear of oa
1 urd une thousand nine hundred and forty five .between He Fo Deardorff ar!d Ross V. Denr-
dorfl, his wife
of Burley . County of Canaia . Stute of Idmhe
the part 1@ of the first part, snd ~ Blaine Wight and Viole Wight, his wife_ '

ol Malta. - Coumy of Cassla . Btate of Idehe
thé:part 1ea of the kecond parts .
WITNERSETH, ‘That the suid” parti.l of the first part, for and in cxnsiderntion of the wam of

“iTwelve T‘xoua‘md and no/l00ececccans it DOLILARS,
lawfil money of the Unitd States of America, to  ther  in hand puid by the said’ yert 488 of the second
parl, the receipt whereol is hereby acknowledged, havre  granted, bargninec: and solid, und by these presents do grant, broyin, seit,
convey, and confirlg unio the said pard e of the sccond part, and to  the ir heis s and arsigns foraver, all the folluaring described
real estate, situata in  Cassle Counly, e of {daho, to-wit:

All of' tha Northeast quarter of the No-thwest qua rtar (ME{NWE) , che
Northwest quarter of the Northeast quarter (17w and the Northeast

Reange £8 E.B.M._except thersfrom all lsad deeded to the State of Tdeho
tor Hlphway purposes thereln as recorded in Book of Deeds no. 42
Cassla County, Idsho, at page 561: together with 120 inches otﬁﬁhe

water of Cassia Creek bearing“dete of priority 1894 ami all ditohes
oh rights partaining to the lend hersin described. Also.;_alz‘,-water
ed from that well loceted in the South portion of sald 1and

quarter of the Northeast quarter (NEiNEj) of Sutlan 13, Twp.. 1% S;th

Alao o use of 4 of the water developed from thet Tile stresm lonhtod
in thel NWiNWi of sald section eash year Twom Nov. I, to Apri)l first of
the ; ‘gseding year. BSeid waterito oe used for sboak wetering purposes
on t

‘property heroin oonung‘ iu'ul not diverted tc othar J,undl.
rties of the first pa

% ng more particularly dssoribed ex deginning at the Intergectiion of the East
voundsry
asgtion 13, . 13 South, Range 26 E.B.M._thencs East 3 rods, thence South thres rods,

thenece wﬂst ‘three rods, thenes liorth thres roda to the place of Yeginning.

TOGETHEN With all and singular the tenaments, hereditaments and appurtenances th.ereunto helonging or in anywise kppertaining,
remainder and remainders, rents, isues and profits thereof, nr.dhllmu.ﬂtit.ﬁﬁelndlnwlnndm
ks well in Iaw an in equity, of the sald part 108 of tha finit pari?
TO HAVE AID TO HOLD, AR and i thubuvtmmﬁuldmdd-u-lhd;m»mb?mc-iﬁﬁnmmmhﬂu
prt.mdto their  heirs and asigna forever. And the mid part,and  thelr
hetrs, the said p imh:*ﬂnequiumdp“bh{mﬂmofth-ldpﬂes of ' thy mdnn, th hwirs and awigns,
againat the said Wet 10 of the first part, and  EHOLE  heirs, and agains oll and mtmmmdmwhm , lnwfully
claiming or Lo k.. m the same, shall arxl will WARRANT and by these prevents i rever D)
IN WITNESS WHEREOF, The raid part $ap of the first part haws  heqvaatn thelir thndr and seal g the day
and year first above written. .
Signed, Sealed and Dalivored in the Prevenes of § 1 !

1

.Charlotte Hunsinger . " H. P Dyardorfr (BEAL)
Wu. H. Thempsen . . . . ..Bosa ¥.\pesyteree | (BRAL)
. ,.'A . (BRAL)
e (SEAL)
STATE OF IDAHO, v : ¥ '
[ o '
County of  {amsia #

On this oth. dayof November tle ar 19 45, hefore me,
Wm. H. Thompeon v Hotary, Publie in and nr h. pqnmuy sppesred
H. ¥, Denrdorff and Ross V. DeardQeff, his wife_

known to me ( )
person@ whaose name 8 are nubacribed to

o be the ' the willln imﬁumdu, ard acknowledged to me

that they wacruted the sme. i-

IN WITNES® WHEREOQF, 1 have horeunto set my hand and afixed my official s, the @ und your Ln ‘this cortificats first ahove

written
(NOTARY AL SEAL) ¥ B Thompson. .. .
My comminsion @xpirﬂ Ted. 1, 1948 Notary. I’ubuti residing »t Burley, Idaho
L)

STATE OF IDAHOY)
COUNTY OF CASRIA, °
1 hereby ecerify ulmt. this instrument was ﬂhd for record at the request of  Hlaine Wight

pi 55 minatedpest 3 vdock P M., this 9th- Aday of Rovember LAL 1945
in my ofles, and duiy Vmwded in Book 49 of Deeda atpuge  HES '
Ivin Yoggan,

Fr-Oficin Reeend. ..
L]

Lo @ 1.40.I . Wy D. G. MeClerlin Lo

1
1

ii-oby reserve a continuous easemen’ snd right to L use
the land hersin conveyed. and the perpetual use of ed lrrignion wall r.hereon-

of Idaho highway po. 30 8. and the North boundtary line of the NEi EWi of sald

|
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DERI] RECORDNo, B CASSIA COUNTY, 1DAH ),

1 e PRI T .t \:l,\l',!:
i privege 'J-"l.: AREF ) WARRANTY DEED {50 Deve e e
‘- L s T e e
] dorff, r wife, ; an PRLy=nTx Jhetwern i, . enrdnrit a- 0 gans UL e re
; of arley : ,Comtyof .'0u'a ,Btateof 1drne

the part tes of liheﬁrﬂtpul‘yan-! 2. Aea3 gsnlnra ene Lnurine Jandera, ntw v'fe,

|
of Valte f , County of (5. AT , Btate of
the partie8  of thesecond pi 't Tdene
WITNESSET!. That thd hudd pmt ' 78 of the first port, for and in consideration of the sum of
Etghty=-five lundred? v n:/10 (38500,71) DOLLARS
1=wful nonuy * of the 1inited Status of America, to  ther  in hand paid by the said part ¢ e gof the second
part, tha: feceipt whereof (s b aeby scknowledged, ha va  granted, barguined and sold, and by thess presents do grant, har-

B AT

e -

auarter o: tie Youthweal, %art.a (NE}SWL) end the
»f the Jouthwest quarter {(SE.T.,] of Jeetinn Twelve
+3ptean (13) South, Renge Twenty-six {r8) Ergt of the
Jtegether wtth a'ghyy {ef) tnches of the decrecd wate: of .
ring drte of prio-tty 1894 and =211 d*tches nnd d1tel i
rights partaintys to the 1nnd here'n described; tossther w'th sll waier
develoned frofifnt certa'n well lacated tn the Hortment.*-im:};--comr e
of the Northwarh ru:rter of the lLiorthwest quarter U_E:ln\'-:) of Seottom
13}, fownship Thirteer {(13) South, Range Twénty-nixi’{26) Eest
: iP1atan ard more partidularly described as begirding et
4¢y of tle Best beundery line of U, 5. Eighwey &c. 30 icuth
3 s of the Ncrthesst quarter of the .icrthweu:
acticn Thirteen {13), Townsh'p Th'rtoeenr {a)
Teat of the olde Mertd'sn, thence r&al
iwes (3) rcds, thence wWest thrue {3) r das,
svlage of beginning; alamo . contimiéus

The North
?out.henst. junr
12), Townaht®
Boise lor'dinon
Cassit Greek

Mmuﬁamny wnd unto the sald part*e3 of the seennd part, and to  the'r heirs and nenigns forever, all of the
followini. dederibed roal estaty. <itnated in Coap'e Comnty , Btate ot
Halto; to-wit! e e e e

3 i o 0 . : X Attt Mot it

£ ’

{

§

4. ftranon So
H-ue (3] prods to :
denetual $teat to use £hs lend lest desertbed rboy
1 thereon. : .

 emsemeay And |
the h-:..‘gct!o

‘one ieiT (%) of the watel developed fron that: .
1y the .lorthwest guarter of thé Horthweat juarter
Spotiofifth' rteen (131 esch wvemnr fron Noverber 1st o
Jucoeedfng year. Seid vmter to be used for stock wmters
the property hsreln conveyed end not diverted to ather

" Also the u:
» M1a tpeam 1§

«n}ljﬂulur the tenementa, hereditamente and
onging or 'n enywtse aprertaining, nxcepiing
Wt

48 feat Wast of the HD!!‘-?&QIG gorner of the

liwent quarter {NEBZ1SW;) of eatd Jeot'on 12,
BiB.M., theace South 09 feet; thenca Teit :
11 Lbenee West 365 fast to the West boundery i
éfice North 132 feet, thenoe Esat 574 feeffo tha

RGO reet douth of the Horthwest oornexr nf-

#ithe Jouthwest quarter {NE3SW}) of sald Jeotlon
hee 6. Bust, Bn'age Kertdtan, thence Fart 128 -
L .thetios West 125 fest, to the Wust boundary
henae ‘{orth 90 foet, to the poing 6f beginninc.
£00 tect Seuth of the Northwsst. sorner of
Southweat: quarter (HBIW) dt ssid Seotlon

e 26 Rant, Botse , Lhence Xagt LpS
tn the Viest boulNs
“the potus of hegthnine.

fect, thenoe Teat 125
ht ¢ po¥ns 540 feet geuth of the N&&n‘n corner of
Juastes of the Southwest cusrter {NAQIWR) of satd Jeotion
‘South, ‘Rengs 26 B, nhn‘m:;ani 128 fash, th

5 ¥

Beptantab

thenge west 128 feul, to the Wedt - ns of snld i
_ eade North 100 fust, To the point of vegtAK¥hE. ; ‘j'
v B . B b
£ Thas poffion of land desded to the Ftate of Idshe for.Mighwey righte N4

}igg bn tne rerec Lotary Puplie, realdtne et Burlcey, Idnhc-'
. et e e

i Uy amu!asioﬁ.p
dry of February,

STATE OF IDAHG, | '

Coitndy of Cansla, | \ i

I herehy vertify tluu#tm inatédinint wan fled for record at the ruquess of Cepmix County Abstreet to.,
at 10 minutea past] 711  AJM, thla  fth dayol July , A 18 4"
in my office;and duly recofrlod tn Bg sa of Deads  page 4. '

+VLH HOGOAN

Ex-Officlo Recvrder.

CICUE RN - - By. ve Ho deClaliln. o e Depue




