RECEIVED

Jerry R. Rigby (LS.B. No. 2470) JUL 19 2002
of RIGBY, THATCHER, ANDRUS, Depariment of W
RIGBY KAM & MOELLER, Chartered pariment o Water Resources
Attorneys at Law
PO Box 250
25 North Second East
Rexburg, Idaho 83340
Telephone: (208) 356-3633
Facsimile: (208) 356-0768

Attorneys for Claimant Nick Hillman

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

) Subcases 31-11700 & 31-11701
In Re SRBA )
)  CLAIMANTS HILLMAN’S BRIEF
) IN OPPOSITION TO OBJECTORS’
Case 39576 )  MOTION FOR SUMMARY
)  JUDGMENT
)

COMES NOW, Claimants, Nick R. Hillman, Randy J. Hillman and Ron R.
Hillman (*“Claimant Hillman™), by and through counsel of record, Rigby, Thatcher, Andrus,
Rigby, Kam & Moeller, Chartered, and hereby files this brief in opposition to Objectors James F.
Hagenbarth, David J. Hagenbarth, and Margaret Hagenbarth’s (“*Objectors’) Motion for
Summary Judgment and accompanying brief with attachments:
1. Standard of Review:
a. Facts are to be liberally construed in favor of party opposing motion for

summary judgment, and that party is also to be given the benefit of all
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favorable inferences which might be reasonably drawn from the evidence.
Burgess Farms v. New Hampshire Insurance Group, 108 Idaho 831, 702
P.2d 869 (Ct. App. 1985), LR.C.P. 56(c).

b. Motion for summary judgment should be granted only when the pleadings,
depositions and admissions, together with affidavits, if any, show that
there is no genuine issue as to any material fact. Burgess Farms v. New
Hampshire Insurance Group, 108 Idaho 831, 702 P.2d 869 (Ct. App.
1985), LR.C.P. 56(c).

c. In summary judgment proceedings, facts are to be liberally construed in
favor of party opposing motion, who is also to be given benefit of all
favorable inferences which might be reasonably drawn from the evidence.
Smith v. Idaho State University Federal Credit Union, 103 Idaho 245, 646
P.2d 1016 (Ct. App. 1982), LR.C.P. 56(c).

d. Based upon the records on file and affidavits filed by the Idaho
Department of Water Resources in this matter, Summary Judgment should
be denied when said record and affidavits: (1) create a genuine 1ssue of
material facts, and (2) which, when construed liberally in favor of
Claimant Hillman and against Objectors, and (3) when the benefit of all
favorable inferences which might be reasonably drawn from the evidence
is afforded Claimant Hillman.

2. Argument.
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a. Objectors’ basis to object to Claimant Hillman’s claims 31-11700 and 31-
11701 is entirely founded upon the res judicata effect of prior court
decrees to which Claimants’ predecessors were parties. (Objectors’
opening Brief in Support of Motion For Summary Judgment, page 6).

b. Objectors fail to address or answer the basis for IDWR’s recommendation
of claims 31-11700 and 31-11701 as more fully set forth in the Affidavit
of Allen Ruberry, dated June 1, 2002 (a copy of which is attached hereto
and incorporated herein by reference as “Ruberry Affidavit”).

i. Rather than address the basis of the Ruberry’s Affidavit, Objectors
ignore it completely and go so far as to claim that the department
was apparently “unaware of at least one of the prior decrees™
(Objectors’ opening Brief in Support of Motion For Summary
Judgment, page 2). However, the Ruberry Affidavit clearly does
address the prior decrees (Ruberry Affidavit, Paragraphs 9-11) and
specifically concludes that said decrees do not preclude Claimant
Hillman the right to claim a beneficial use right for claim numbers
31-11700 and 31-11701 and further that they are not duplicates of
31-82 as alleged by Objectors (Ruberry Affidavit, Paragraph 8-11).

1. The basis upon which Claimant Hillman may continue to claim a
beneficial use right for claim numbers 31-11700 and 31-701 1s as

follows:
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District Court, District of Idaho, 1930) and the Cartier v.
W. W. Buck et al Decree (District Court, County of
Fremont, 1902). Bear Gulch Creek, the source of both
claims, was not adjudicated in either decree.

(2)  An old mortgage produced to the department by Claimant
Hillman clearly evidences that both claims are for points of
diversions in Bear Gulch Creek as opposed to West Camas
Creek (see mortgage attached to Ruberry Affidavit). The
said mortgage also establishes the priority dates of both
claims and that each claim is independently based.

(3)  Neither decree (Sauve and Cartier) intended to address all
water rights of every nature. A comparison of the two
decrees clearly evidences that water rights not decreed in
the earlier decree were then decreed to be valid water rights
in the later decree. A good example is covered by Mr.
Ruberry in his affidavit (Ruberry Affidavit paragraph 10).

(4)  Neither decree ( Sauve and Cartier) specifically addressed
Bear Guich Creek and therefore Claimant Hillman’s water
right claim in Bear Gulch Creek was not intended to be
decreed by either Decree.

iii. Objectors fail to address nor refute the record which substantiates
the beneficial use of the water claimed by Claimant Hillman back
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to the priority dates of 1897 & 1898, but rather rest their entire
summary judgment motion on their argument of res judicata.
However, as set forth above, it is clear that because the “right”
being clatimed by Claimant Hillman differs from the nights
addressed within the decrees of previous courts, the doctrine of res
judicata does not apply.

iv. Objectors must admit they too agree that the previous decrees and
orders do not apply to all rights because Objectors themselves are
presently litigating what they claim are beneficial use rights which
were not intended to be covered by the previous decrees and
judgments. This court should take judicial notice of Objectors’
claims made in water right no. 31-10740, wherein Objectors are
standing in the same shoes as Claimant Hillman in asking the
Court to grant a priority date earlier than the Suave decree which
failed to decree the right in the first place. In fact, Objectors ‘case is
not exactly the same as this case for the fact that Objectors’claimed
source is in Dry Creek, a creek which is adjudicated in the Suave
decree and therefore would be {by Objectors’ own argument) res
judicata.

(1) In fact, because Objectors are advancing their claims in
other sub-cases (to the point of partial decrees) while
simultaneously objecting to similar claims herein, requires
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this Court to order that Objectors be estopped from
asserting their objection against Claimant Hillman’s claim.
(2) A form of estoppel applicable herein is quasi-estoppel.
Quasi-estoppel does not require the typical
misrepresentation or concealment claims, only that “the
principle precludes a party from asserting, to another's
disadvantage, a right inconsistent with a position previously
taken by him. The doctrine applies where it would be
unconscionable to allow a person to maintain a position
inconsistent with one in which he acquiesced, or of which
he accepted a benefit” See KTVB v. Boise City, 94 Idaho
279, 486 P.2d 992 (Idaho 1971) citing a line of several
cases from the state of Hawaii.
c. To grant this summary judgment would not be appropriate when this
Court and the SRBA court in general has granted partial decrees to water
rights with priority dates pre-dating decrees which, on their face, seem to
address all water rights of every kind and nature.
3. Conclusion:
Based upon the foregoing, Claimant Hillman respectfully requests that this Court deny

Objectors” Motion for Summary Judgment.

CLAIMANT’S BRIEF IN OPPOSITION TO OBJECTORS’
MOTION FOR SUMMARY JUDGMENT - Page 6 of 8

FAWPSPMHILLMANN.RS]



Dated this 16™ day of July, 2002.

. Rigb
gby, Thatcher, Andrus, Rigby,
am & Moeller, Chartered
Attomney for Claimant Hillman

CERTIFICATE OF MAILING

I certify that on July [Z% 2002, I mailed the original and copies of the foregoing brief to
the following:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

P.0. Box 2707

Twin Falls, ID 83303-2707

Michael C. Creamer

John M. Marshall

Givens Pursley LLP
P.O.Box 2720

Boise, ID 83701-2720
Also: via fax 208-388-1300

John Bloomquist & Patti Rowland
Doney Crowley Bloomquist

108 S. Washington

P.O.Box 1418

Dillon, MT 59725-1418

Also: via fax 406-683-8796

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098
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Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P. O. Box 44449

Boise, ID 83711-4449

Candice McHugh
1301 N. Orchard
Boise, ID 83706

United States Department of Justice
Environment & Natural Resources Division
550 West Fort Street, MSC 033

Boise, ID 83724

" Rigby
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ALAN G. LANCE
Attorney General

CANDICE M. MCHUGH
Deputy Attorney General
P.O. Box 83720

Boise, Idaho 83720-0098
Telephone: (208) 372-7920
Fax: (208) 327-7866

ISB # 5908

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 31-11700 and 31-11701

Case No. 39576 AFFIDAVIT OF ALLEN RUBERRY

St et S’ gt

State of Idaho )
} ss.
County of Ada )
Allen Ruberry, being first duly swom, deposes and states as follows:
1. My name is Allen Ruberry. I am a Senior Water Resources Agent with the
Adjudication Bureau of the Idaho Department of Water Resources (“IDWRY” or the
“Department™). This affidavit is based upon my own personal knowledge.

2. My work address is Idaho Department of Water Resources, 900 North Skyline Drive,

Suite A, Idaho Falls, Idaho 83402. Ireside in Idaho Falls, Idaho.

AFFIDAVIT OF ALLEN RUBERRY — Page |

-d LLTL-525(8B02) uoIRay udajzsely YMOI ego:11 20 +1 unr



3. My educational background is as follows: BS Geology, Boise State Univ. 1980;
Assoc. Degree, Civil Engineering, Idaho State Univ., 1979; Cert. Drafting and Design, 1968.

4. My Department of Water Resources work experience includes the following: 1975 to
1977, IDWR, Hydrologic Aid, Adjudication Bureau; 1979 to 1980, IDWR, Water Resource
Agent, Dam Safety; 1993 to Present IDWR, Sr. Water Resource Agent, Adjudication Bureau.

5. As part of my duties as Senior Water Resources Agent, I conduct field investigations
for water right claims filed in the Snake River Basin Adjudication.

6. Iunderstand that on May 16™ the Court held a scheduling conference on subcase nos.
31-11700 and 31-11701. The parties involved in these subcases are: Claimants, Nick R.
Hillman, Randy I. Hillman and Ron R. Hillman (Hilimans) and objectors, Margaret Hagenbarth,
David J. Hagenbarth and James F. Hagenbarth (Hagenbarths). At that scheduling conference the
Court requested an affidavit from the Department addressing whether or not the Department
considered these two water rights to be duplicate claims of claim no. 31-82. This affidavit
responds to that request.

7. Ihave attached a diagram as Figure 1 that provides an overview of the water rights
discussed in this report as well as a visual perspective of their relationship to the Hagenbarths’
water rights. The diagram shows West Camas Creek, Bear Gulch Creek and Crab Creek. The
area around West Camas Creek and Crab Creek below the confluence of Bear Gulch Creek and
West Camas Creek has many springs that contribute water to the main channel of West Camas
Creek and Crab Creek. BeWW@[ 1o

West Camas Creek. The Hillmans water right nos. 31-11700 and 31-1770! are the only water

Vv_\’( /‘_‘_—_mw—prndwwm——‘
rights from Bear Gulch Creek. As the diagram shows, the confluence of Bear Gulch Creek and

TN

West Camas Creek is downstream from the diversion used by objector, Hagenbarths. Water
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right nos. 31-11700 and 31-11701 with the source as Bear Gulch Creek do not affect water users

S —

— - e
upstream from the Bear Gulch Creek confluence with West Camas Creek.

8. The following information sets forth the basis of my recommendation of
Hillmans® water right nos. 31-82, 31-11700 and 31-11701. On April 9, 2001, I met with Nick
Hillman conceming his water rights, which, include for purposes of this report, water right nos.
31-82,31-11700 and 31-11701." I did not consider 31-11700 and 31-11701 as duplicates of 31-
82 far the following reasons:

9. The claim for 31-82 was from the source West Camas Creek based on a prior
decreed right from the Sauve v. Abbott decree. Sauve v. Abboit, Case No. 635, Decree (Dist.
Idaho Nov. 1, 1930). Both claim nos. 31-11700 and 31-11701 claim Bear Gulch Creck tributary
to West Camas Creek as their source.

a. In addition to having different sources than 31-82, claim nos. 31-11700
and 31-11701 also bave a different basis. According to a Mortgage
document I received from Nick Hillman, (a copy of which is attached
hereto as Attachment A) claim no. 31-11700 is based on a posted notice
dated October 19, 1897 and is referenced in the second single-spaced
indented paragraph in the Mortgage document. Claim no. 31-11701 has a
priority date of one year later, May, 1898, and is discussed in the third
single-spaced indented paragraph in the Mortgage document which states
that there is a water right based on a decreed right in a case titled Cartier

v. Buck.?

Hillmans have several other water rights from West Camas Creek that are not discussed in this report
because they are not relevant. Those water right numbers include 31-83. 31-84, 31-85, 31-86.
2 According to the Mortgage, this decree was entered by the District Court of Fremont County, Idaho on
June 20, 1902, recorded in Book “A™ of Judgments, page 570 in the Office of the Clerk of the District Court in
Fremont County, Idaho.
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b. The claimed (and recommended) points of diversions between 31-82 and
31-11700 and 11701 are also different. The point of diversion for 31-82
from the Sauve v. Abbott decree states that the point of diversion is
“[o]ne-fourth mile up stream from the land to be irrigated (land located in
Township 13 North, Range 38 East, Section 25, NW guarter).” However,
the posted notice upon which claim no. 31-11700 is based discusses a
point of diversion “[a]bout two miles Wes_t” of the land in the NW quarter
of Section 25 Township 13 North, Range 38 East. Claimno. 31-11701 is
mentioned in the Mortgage following reference to the Posted Notice for
water from Bear Gulch Creek so I concluded that it too was a water right
from Bear Gulch Creek.

c. The following chart provides a comparison of the three claims.

Claim Source Point of Diversion | Priority Date | Basis of Claim
No. Claimed Claimed Claimed
31-82 West Camas 13N 38B 522 5/1/1898 Decreed
Creck NWSENE Sauve v. Abbott
13N R3BE 823
SWSWSE
31-11700 | Bear Gulch 13N 38E 522 10/19/1897 Beneficial Use
Creck NWNENW
31-11701 | Bear Gulch 13N 38E S22 5/1/1898 Beneficial Use
Creek NWNENW

Given the above information, I did not consider 31-11700 and 31-11701 as duplicates of

31-82.

10.  The objector Hagenbarths allege that the Cartier v. Buck decree was supersceded

by the Sauve v. Abbott d

-

water right no. 31-82 which was decreed in Cartier v. Buck. have made a brief review of that

|

r'(l

;creé and that water ti ght nos. 31-11700 and 31-11701 are duplicates of

decree since Hagenbarths have provided a copy. The Cartier v. Buck decree apparently sets
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forth water rights from Camas Creek and its tributaries and has priority dates that range from
April 1, 1883 to May 1, 1901. The Cartier v. Buck decree does not set out for each water right
decreed, the source of that right or the place of use. A brief comparison between the Sauve v.
Abborr decree and the Cartier v. Buck decree demonstrates that other water rights from
tributaries to Camas Creek and Camas Creek itself existed in addition to the rights decreed in
Cartiiguck. In other words, the Cartier v. Buck decree do;s not appear to decree all the
Wﬁie;l'rights from Camas Creek and its sources. For example, water right 31-53 (decreed in
Sauve v. Abbot as water right no. 29) is for 0.4 cfs (20 inches) from Camas Creek with a priority
date of May 1, 1896. This water right is not decreed in Cartier v. Buck even though it is from
Camas Creek with a priority date similar to the water rights decreed in Cartier v. Buck.
Similarly, water rights 31-85 and 31-86 (decreed in Sauve v. Abbortt as water right no. 41) are
both for 4.0 cfs (200 inches) with a priority date of August 18, 1899 and August 17, 1899
respectively. The source for these two water rights is West Camas Creek a tributary to Camas
Creek. However, water rights with these priority dates and amounts of water were not decreed
in the Cartier v. Buck decree. Thus, although Hillman’s predecessor, Frank Serfas, was decreed
a water right in Cartier v. Buck, this does not necessatily mean that the one water right decreed
to Mr. Serfas was the only water right he owned. As the above examples show, other water
rights existed he;i‘dés the oné.s::'l;creed in Cartier v. Buck.

11. I recommended claim nos. 31-11700 and 31-11701 with a priority date that pre-
dated the Sauve v. Abbott decree because Bear Gulch Creek as a source was not specifically
decreed in the Sauve v. Abbott decree. Thus, I recommend beneficial use irrigation rights from
Bear Gulch Creek with priority dates that pre-dated the Sauve v. Abbout decree. However, if the

source was specifically decreed in the Sauve v. Abbott decree, I recommended the irrigation

water right with a priority date one day after the decree, For example, Hagenbarths claimed a
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beneficial use irrigation water right from Dry Creek with a November 10, 1893 priority date.
However, since Dry Creek was decreed in Sauve v. Abbott, 1 recommended Hagenbarths’ claim
no. 31-10740 with a November 2, 1930 priority date (one day after the Sauve v. Abbott decree).
Hagenbarths have objected to this recommendation wanting the 1893 priority date.

12. The information that I was provided for claim nos. 31-11700 and 31-11701,
including the Posted Notice and the Mortgage, demonstrated that these water rights were valid
historical beneficial use rights so I recommended them accordingly.

Further, your affiant sayeth naught.

DATED this 'Y day of June, 2002.

LB

ALLEN RUBERRY /
Senior Water Resourcés Agent, IDWR

SUBSCRIBED AND SWORN to before me this _/4-_day of June, 2002.

Gomitor Coadbion

'I(Iotary Public for Idaho

Residing at Boise <Jdato Fofle, Adiatg
My Commission Expires: _7/23/03
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CERTIFICATE OF MAILING

1 certify that on g(.we, /4 » 2002, I mailed and/or delivered the original and copies of
this form, including all dttachments, to the following interested parties, by placing them in sealed
envelopes, addressed as follows:

1. Original to:
Clerk of the District Court __Overnight Mail
Snake River Basin Adjudication ~ Regular Mail
253 Third Avenue North __ Hand-Delivered
P.O. Box 2707 ZFacsimile
Twin Falls, ID 83303-2707

2. Copies to:
Chief, Natural Resource Division —Ovemnight Mail

Office of the Attorney General
Box 83720

¥ Regular Mail
__Hand-Delivered

Boise, ID 83720-0010 __Facsimile
IDWR Document Repository __Ovemight Mail
P.O. Box 83720 *Regular Mail
Boise, ID 83720-0098 __Hand-Delivered
__Facsimile
Ray Rigby _.Ovemight Mail
Attorney for Nick, Randy & Ron Hillman ;A_Regular Mail
P.O. Box 250 __Hand-Delivered
Rexburg, ID 83440-0250 “AFacsimile

Michael Creamer

__Overnight Mail

Attorney for Margaret Hagenbarth SRegular Mai}
P.O. Box 2720 __Hand-Delivered
Boise, ID 83701-1200 __Facsimile

ignature of person delivering form
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ATTACHMENT A

DTS THLEETUSE, Ltde the bkl wiy ol Supiciiar, iaoton

gear of aur Lord, oue thonsand nine huaared oo Sioleen, Lelaoeoy

Li. didlmbn, «né’ Chbdieen, ol edie of Lanoer

Ledigon, vounty, o Téehn, preriies of Ue Tiret forl, v
¢his. Y. Burilett, of ?ocutelln, N anasnk Snuaty, Slece ol Iowno,
party ot the second part,
GTPMESGEYH:  Thot the seid purtices of the divst ol
for wni in copsiderstion af the sum of Pourtzen Pleprwnd b iua
Hunéred Bollurs, (§14,£90.00) 60 by these prasenti, Grral, seruiia,
1l wnd Cenvey unto the suié pariy of the :easan povt, nad o
i heirs ocndé wssipes Iorever, oll thoat esitein réel o proparty oo b e

in the Cowtty of Yremoat, «ad Stetle ol Tawia, wod louateo nond

nurticulerly Geseribed us followe, La-wlil:

fhe Northiest tuwarter pi o geclion Lo Ll ot
Balf of section 2i; the Unuth linld of ihe Joutheust
quurter, ané the Gowlhue st cunrter of Section Lo Ll e

Northenst quarter ol the Mnrtheust eut.rter ni Geoling L7,
fhe Southenst nwwrter, Lie Joulh MHu1E nf ile vart! mist
tuurier, the Northh gt ouarter o«f the Dortle.sgt 2Ww.riar, & .
the West julf of the lortimest PL‘”ir‘ gf Seelion I @l
iag Townshiov 13, ”orth Rergee S, Busl of- Lhe ,nlﬁe ikl al
in Premnat County, Iauno, nnn1‘1u‘nr 1his) weren, ove o or
legs, woecording to the Of [leial plat of tlu .L;huJ oL oL
ceic lende returnce £o the Jeneral) luad uiiice bl tiwe
Surveyor Gennrul.

42180 w11 of our rlgsht, Litle oo latceresl Lo oo
to iy wné 31l =nter ¢ E;eu‘h ining to Lhe =olo boena, e o
purticularly &ll our rigLt, title unt interest in Lol Lo
4 eubic feet of water per secont of tiwe nf the .sters of
Bear Creel tnd its tributsyies in Fremom tovnt;, Idain,
us the sarie ig ghownn wod reeorded Lo Bock "2V oof Hovloe ol
tater Hights, it poape T4, in the Gifice of he Conaty Hosoriar
af Premont County, Idube, wiich siid alers hoyve wineo
Deteher 19, 1LY, bacn weed nuen the porbhoesl Sunetar T

[
-

Section RO, -

Llzo bO MIHLTJ inelos of water duting from Hle 1ot
duy of Lay, 1696, and weed oL Gll 1.Lme~‘ ~,1.u-' in e
irrigatien of the northaest cwurter of = ian

ian o Groreé 0i'the Tistriet Lourt ol Fr mm;t uuT\.nJ, T
iri the cuge of Levi CGuxtier v, .o . duei, el 1. o
wecres Dbeing entured by coio Canvl Juue o), luee, e TR T
Gecree beinyg recorded in boon "a" of Jutemmgtn, peer B9
in Ll:e ffice of the Clerk ol the Lizirict Uonrl 1n oTeras
County, 1dala.
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Algo w1l owr riglt, title wno intorest in
sné 1o thet certuin wmetoer ripglt to 4.L seconc {eet
of {he wuters of Bartlett Snrings, referred to in
Permit 4910, Cortificute of Completion ol Lorvs,
issved oul of the 3Mite ¥npinoerls Sffice vt 17, Tuos
recorded in Book V4" of Parruits, nure UL, in the LEficc
of the uiule Ensincer.

-

also thet certuin water right to 12 second feet
of the wuters of Goudy Ipring, referred io in Feriit
#911, Certificute of Completion of iorke, istueé oul
of ihe Htute Enrineer's Office, supust 21, 1967, recordec
in Book "4Y of Yermits, pipe 911, in the ofiice ni the
3tute Englneer.

Also &ll our right, title wnd interaeci in wif to

the filings on hiph waters out of tle West Fork of Cunmes

Creek in said Fremont Cownty, wecording to Lhe records

of Tremont County. _

‘This mortguge is given subijeet to o carttin subsisting
morlgtpge on said proporty muwée by Chas, P, bertlett wne B, Hartiw
Bartlett, his wife, in the suw of G2HGU.DD, duted Lereh 19, 190,
wn¢ recorded in Fremont County, Idaho,

Thie mortgaefe is piven gubiect Lo a ceriuin lanse rade

by Chuz. P. burtleti, wnd H. Berthu Burtlaett, hiz .ife, to

C. A. Colishuaw, duted shout iy Ist, 1914, whieh toi1d leuse
L2 for a4 period of five years and expires vhout iy 1st, 1919,

This mortgape is piven nus » purt of the purchkuve price
of the lund hearein conveyoed Ly Chus. P. Jiurtlelt &ad K. Lerthu
Burtlett, his wife, this date, to the aruntor herein.

Topether with tle tenements, hereditunesnts wnd wpourtencrcer
thereto helonzing or in wnywsise uppertuiniag.

And the said purties »f the first purt Lereby viree to inen
the buildings oa Suild premises fully insurad opeinst los: by iire
in aomé reliable fire insurance compuny, with lossz, if +ny, ntreble
to the purty of the second nurt, us moartpoaprea, 8 Lis interest ooy
gpPeLY .

THIS SRAMHY is intended an o mortpare Lo fecurs the ;uymeﬁt

0of one certuin promissory note of even dule herexiti. executed
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and delivered by caid puriies of tie first puarlt to Lhe party

]
L

of the second part, of which Lhe following te w copy:

"$ 14, 500.00 (copy) Pacutlello, Téuln, jWU
deptesiber Lo, 1vldl.

Pive Years ufter date, withoul pruce, for vilus
received, we, or either of ws, promise to pzy Lo ike
order of Chus. P. Bartleti, Fourteen Thousand Five liuncraed
Iollars, nepgotiuble wnd payuble &l the office of
FLETCHER R. BURRUS ¢ COLTANY, £48 Norih luin Street,
Pocutello, Idsho, without defalentionn or giscount, ~iti
intorest uat the rute of seven per cent. PEr tanuwn, frorn dunie

until peid, tnd if suit bLe instituled for the colleclinn
of this note, we ugree to PLy & reuwsonible uttoriier's fee.

Right is reserved of paying $LOC.00 or more
on this note on uny faterest puying dute.

Interest pauyuble wnanuully. {3igned) L. Millewn.

2 .
{513“36)£QE?2.uAﬂi£/HiIL&Eﬂ; !

Aind these presents shsll be veid if such puyment be muda.
But in cuse defunlt shull be mude in Lhe payment of =nid sriacijal
sum of mousy or &ny port thereof ws provideé in Lhe =uic nole,
or if the interest oe not puid us therein specifieé, then it shinll
be optionul with Lhe suld purty of the. zecond purt, Liy exowoitluars,
udministretors, or ussigns, le couasider the whole of L id priccipuk:
sum exprescsed in suid note us immewiulely céue wnd puyable;, wné
immediately to.entar into and wpon wull wno sSingular the whova
descrited premises, &nd to =ell und dispose of the sane ucsordiny
to law, znd out of the money erising from suck sule, to retuin the

principel &nd intereat which slwll then be due cn the o id promigsory

note, together with the c¢nets of foreclosure swvit, inaslucing Fébul aui-be

counsel fees, wnd also the crounts »f 11 such wuyments of Lives,
ussessments, incumbrences or insurance &5 m.y Luve hesn wude by
suid second purty, his heirs, executors, with the interest on tie
same, rendering Lhe overplus of the purchi:se wmaney (if Lnf lrere

shull be) unto the suid purties of the {irst purt, their Leirs,

executors, administrutors, or uwusizZasn.
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IN WITHESS WHREREOF, the suid parties of the first part
have. hereunto set their honds snd seuls the duy and yaur first

asbove written.

Signed, Sealed &nd . MMW

~delivered in the

presence of:

STATE OF IDAHO, )

' { ss.
County of Mudlson. )
 On this . :6,72%;y of September, 1916, before ma,
/j%i . ,ML,)éitET;;thry Public in &nd for s id County
&né State, personully uﬁé;ared M. Hillm&n snd, é&;fhékﬂﬁu:z:Zi;//

Hillman, his wife, known to me to he the nersons whose nudgg ure
subscribed to ths within instrument und scknowledpged to me thit
they executed the same. '

In Witness Whereof I have hersunto set my h&nd wnd
affixed my official seal the dey wnd yeaur in this certificete first

sbove written.

Notary lu
Assiding at Rexburg, Madison County, ‘e,
My Commisaion Expires Febroary Sth, {008
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