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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re: SRBA Subcase Nos. 31-11700 and 31-11701

Case No. 39576 . OBJECTORS’ REPLY BRIEF

Objectors James F. Hagenbarth, David J. Hagenbarth, and Margaret Hagenbarth
(“Objectors” or “Hagenbarth™) submit this Reply Brief in support of Objector’s Motion for
Summary Judgment.

1. The water right claimed and recommended as right 31-11700 in the SRBA was
claimed but affirmatively not decreed in the Cartier v. Buck decree. Thus, res
judicata bars claimants from re-litigating the right’s existence in this adjudication.

In its opening brief, IHagenbarth pointed out that Claimants’ predecessor, Frank Serfas,

claimed a water right in the Cartier v. Buck decree with a priority of October 19, 1897, a

diversion rate of 4.0 cfs, a source of Bear Guich, and a place of use in the northwest quarter of

Section 25, Township 13N, Range 35E. Hagenbarth also pointed out that ultimately, the court in

Cartier v. Buck decreed Mr. Serfas a right for only 1.60 cfs with a priority of May 1, 1898.

Thus, the court in Cartier v. Buck determined that Mr. Serfas had appropriated less water under a

laier priority date than Mr. Serfas had claimed. See Exhibits 5 through 9 to the Affidavit of Patti

L. Rowland.
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Thé claim to right 31-11700 in this adjudication is for 4.0 cfs from Bear Gulch Creek with a
priority date of October 19, 1897 and a place of use that includes the northwest quarter of
Section 25-—the exact same elements claimed by Mr. Serfas in Cartier v. Buck. Claimants
utterly fail to address the dispositive fact that their SRBA claim for right 31-11700 is identical to
the claim made by Mr. Serfas in Cartier v. Buck but rejected by the court. The claim is clearly
duplicative of the claim made my Mr. Serfas, and Claimants are barred by res judicata from
attempting to relitigate the claim in this case. Moreover, the right 31-11700 was neither claimed
nor decreed in the subsequent Sauve v. Abbott decree. Accordingly, this right, if it exists at all
cannot predate the Suave v. Abbott decree.

Rather than addressing Mr. Serfas’ claim in Cartier v. Buck, Claimants rely entirely on
the Affidavit of Mr. Ruberry and his conclusion that “although Hiliman’s predecessor, Frank
Serfas, was decreed a water right in Cartier v. Buck, this does not necessarily mean that the one
water right decreed to Mr. Serfas was the only right he owned.” This statement, which is Mr.
Ruberry’s uninformed and inadmissible legal conclusion about the effect of prior decrees, also
fails to address the fact that Mr. Serfas’ claimed 4.0 cfs under a priority of 1897 in Cartier v.
Buck. Indeed, by this statement, it is quite clear that Mr. Ruberry did not have the benefit of all
the pleadings to the Cartier v. Buck decree when making his recommendation or his affidavit.

Because neither Claimants nor IDWR have provided any evidence or explanation to
refute the fact that the claim to right 31-11700 in this adjudication is duplicative of the c¢laim
filed by Mr. Serfas in Cartier v. Buck and rejected by that court, there is no genuine dispute of
fact as to this issue. Res judicata apples to preclude this attempt to relitigate the claim and

should be decreed as disallowed.
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2. The claim to right 31-11701 is duplicative of the partial decree for right 31-82.

As noted above, Frank Serfas was decreed a water right in Cartier v. Buck for 1.60 cfs
with a priority of May 1, 1898. Decree, p. 4 (Rowland Affidavit, Ex. 8). M. Hillman expressly
claimed this right in the Sauve v. Abbott decree with the source changed to West Camas Creek,
to which Bear Gulch Creek is tributary. The right was claimed for the same place of use in the
northwest quarter of Section 25 as the Serfas claim in Cartier v. Buck. Counter Claim of M.
Hiliman, p.1 (Rowland Affidavit, Ex. 9). This right ultimately was decreed as water right
numbered 31-82 by IDWR with a priority of May 1, 1898 and a quantity of 1.60 cfs. However,
in the SRBA, Claimants seek to duplicate night 31-82 by making the same claim but with a
source of Bear Gulch Creek. Decreeing this right would impermissible insert a new right in front
of junior rights decreed in Sauve v. Abbott.

Claimants do not have an answer to the fact that the claim by M. Hillman in Sauve v.
Abboit, which was decreed as right 31-82, itself states that it 1s the 1898 water right from Cartier
v, Buck. Mr. Ruberry goes through an analysis where he shows that the claimed sources are
different, but this is beside the point and does provide an answer to M. Hiliman’s claims. Nor
does it address the fact that claimed places of use for rights 31-82 and 31-11701 are the same.

There can be no genuine dispute that the claim to right 31-11701 is duplicative of right
31-82 and an attempt to add a new senior right in front of existing rights. This attempt is barred
by res judicata, and the Court should enter judgment dismissing duplicative claim 31-11700 in
this case.

3. The Sauve v. Abbott decree adjudicated West Camas Creek and all of its
tributaries, which undisputedly includes Bear Guilch Creek.

Claimants also rely on the statement by Mr. Ruberry that Sauve v. Abboti did not decree

Bear Gulch, making it appropriate for him to decree beneficial use rights to this stream. Mr.
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Ruberry 1s mistaken. First, there is no dispute that Bear Gulch Creek is a tributary of West
Camas Creek. Second, the Sauve v. Abbott decree specifically states as follows:
It 1s hereby FURTHER OREDRED, ADJUDGED and DECREED
HEREIN, that none of the parties to this cause have any rights or
right in or to the waters of Mud Lake and its tributaries, other than
those set forth in said schedule of nght . . . .
Sauve v. Abbott, page 98 (see Attachment A)
The decree makes clear that Camas Creek and its tributaries are
included:
Mud Lake, sometimes called Crystal Lake, is a natural body of
water situated in Jefferson County, Idaho, and, in part, receives its
supply of water, from the flow of Camas Creek and its tributaries.
Sauve v. Abbott, page 7 (see Attachment A).

Accordingly, it is clear that Sauve v. Abbott adjudicated Bear Gulch Creek.

4. Quasi-estoppel does not apply to prohibit Hagenbarth from litigating this case.

Claimants argue that Hagenbarth should be estopped from arguing that Claimants rights
should not be decreed because Hagenbarth is taking a contrary position in another subcase.
There are at least two reasons why estoppel does not apply.

First, the particular facts at issue in Hagenbarth’s other subcases distinguish them from
this case and are not before the Court in this matter. Principally, Hagenbarths other subcases do
not involve facts like those at issue here where rights are duplicative and repetitive claims
addressed in a prior court decree. Moreover, there are other facts that distinguish the other
subcases that are not before this Court.

Second, to the extent Hagenbarth is taking a contrary position, he is required to do so by

IDWR’s recommendations which have recommended others’ claims with priorities that pre-date

the Sauve v. Abbott decree while declining 1o do so for Hagenbarth’s rights. 1t is IDWR, not
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Hagenbarth who is taking inconsistent positions.
For all the reasons discussed above, the recommendations for water rights 31-11700 and

31-11701 either must be rejected outright or amended such that the priority dates are no carlier

than November 2, 1930.
Respectfully submitted this ZL{-[L\ day of July 2002.

GIVENS PURSLEY, LLP

(] it

Johfr' M. Marshall

DONEY, CROWLEY, BLOOMQUIST & UDA, P.C.

/A A /l%«)—/( fof

Paftf L. Rowland
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CERTIFICATE OF MAILING

1 certify that on this 247 ~ day of July, 2002, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the
following:

Clerk of the District Court U.S. Mail
Snake River Basin Adjudication »~~~ Facsimile
253 Third Avenue North Hand Delivery
P.O. Box 2707 Overnight Mail
Twin Falls, ID 83303-2707
Ray W. Rigby, Attorney U.S. Mail
Rigby, Thatcher, Andrus, Rigby & Kam " Facsimile
P.O. Box 250 Hand Delivery
Rexburg, ID 83440 Overnight Mail
IDWR Document Depository «~ U.S. Mail
P.O. Box 83720 Facsimile
Boise, ID 83720-0098 Hand Delivery

Overnight Mail
Chief, Natural Resources Division ~~ U.S. Mail
Office of the Attorney General Facsimile
State of Idaho Hand Delivery
P.O. Box 44449 Overnight Mail
Boise, ID 83711-4449
United States Department of Justice l/U .S. Mail
Environmental and Natural Resource Facsimile
Division Hand Delivery
550 West Fort Street, MSC 033 _ Overnight Mail
Boise, 1D 83724

7% /Z{/)ﬂ/ﬁ/
Tina Smith
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10 THE LTSTRICT COUMT OF TXE UNITED STATES
FoE OTER DISTRICT OF INAMY,  EASTERN DIVESION

H

)

ERNEST SaUTE,

Flaintiff, He. 635, - In Equity

DECREE

N et R N

Te W, H, Abbokt, Fay Abbotk, Mary C, Adels, Allen Almonda, G, B, Allan,
Allen & Harn, e co-p artnership, cgnsisting ef G. B, Allen and H. R. Harng
¥m. %, Andreus, Jeseph Andrasen, Anderson Bros, Bank, a corporation; Cerred

lausen Auldhouge (somatimes

Auléhouse {ponatines known a5 Cerret Oldhouse)p William Axline, Ernest Beuerle,
Jnown as Clavsen Oldhouse),
Eguard C. Barnes, May L, Darnes, Lovisa Barney, Arthar J, Darber, Charles Bart-
lett, Arfrose J, Beclnar, baura E, Doekner, William Beck, Uavid Dethuns, Lloyd
Hennstt, Cug K. Brauer, Administrator of the Fetate of Annie J, Dennett, decoaseds
&, ¥, Belmap, T, W. Belpap, The Benpott [nvestmant Company, Limited, a corporationg
fuesia Binnard, Burks Rinnard, Horace L, Birch, Binnard Ranch Company, a corporas
tiongB, Binnard, Sazrab Bincard and E, F, Mobley, Trustees for Zinnard Ranch
Compary, a dafunch csrpnrzﬁ:ionj Charles O, Riclman, as Trustese in ﬁarﬂrruptcy of
Bimafd Ranch Company, & corporatlony Ogsecar A, Jehanneson, as Becelver of Bimnard
Hapeh Company, & corporaticny Heber J, Blackburn, W, B, Douchor, Rey Uohney,
R, T, Doatmon, Hary Hicholas Boyd, Frank boe, Charles E, Brosic, E, L. Lrowming,
Adna F. Bramwell, Aften Pradshaw, Theresa Urinlomenn, Lottie Durcham, 0. F.
Burcham, ¥ztherine Dursrraf, Anna M, Burgpraf, John Purks (scmetimes known as
John Birks)y Jehn N, Purnside, Don R, Burngide, Arthur 0, Burnaide, Robert Durpe
side, klexandsr Durrus, Durmside Dres., a coepartnership, consisiine of John H,
Purnside and Don R, Durnside; “ienna Carter, Luther V, Capps, I'red €, Carmell,
Alice T\, Calp, Charles G, Carlsoh, Albert Calking, Elizmabeth C, Capps, John Camp-
bell, A, E. Carlecn, Charles Campball, Camag Mutual Irripation Distrie, a public

corperation of Clark County, Idahey Irene I', Cerney, Central Idahe Irrivation Dipe

trict, & publie corperation of Jefferson County, Idshop Chrie Christensen, E, L,
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DE IT R¥CIMDRFRED, That this cause came on for final hesrin: at
Pocatclln, Idahe, thie 13th day of Ooteber, in the year 1930, and baving
bren duly provented, and the Court havin: reds and filed ite findinie of
foet snd conclusiens of law herein, and in accerdance thorewith, on mo-
tion of counscl for plaimtiff, it is ORDHRID, and ADJUDYED end DICREED
s folless, toewitr

FPART I
1.

That. thip actien be, and 4is dismissed as againat Thomas Wa-zoner,
That the wnteys used by Thomee Wapcooey are not tributary o, mor e part of
fiud Luke, .

2,

The dsfault of J, W, i1l be, and is, vacated Lnsofar as the richts
cf hiz suceassors in intersst, Thoemes d, Willizms end R, F, Copu, Bre cole
cornzd, ard not nthertﬂse. Thet the defaulis enbered in this cause be, and
pre confivted, witboud prejudice o any community property rights in watera
haroin denresd to a spouss,

3.

That there iz hereby drmwn within the jurisdiction ef thiz Court,
for distributicon for beneficial usgs under and pursuant to the ternw of
thiy decree, all the waters of tud Laks (somebimes knowm as Crystal Lake)
and its tribntariss which are horely decreed to comsbitute = single intore
cdepardont soures of water supply to be administored emior the terms of this
decree, and Sprinyg Lake and North Leke which are indoapendent of lud Lake,

U,

That ©ind laks, sometimes callsd Crystal Lake, i8 2 natural body
of water pituated in deffercon County, Idahn, and, in part, receives 148
supply of wvater, from the Flew of Cames CUreek and its tribubaries, Eeaver
Creek, (eomatimes called Dry Creek) and ite tributaries, Bays Lake, Laad
lino Loke and Bandhole Lake, and pach of their tributsries, all of widch
drs herein decraod to be tribubaries of Wud Laks, That North Lske am
Sprin: Lake are not teibubarise of Huod Laks, and t o riglts hereln awardod

in Spring Lalke and the richte horein swvardod te Horth Lalra, 1f any, may be

Tn



respoctively eeparotely adminirtered and diverted without refersnce to tho
pricrity of risht swerdad to any other party to thic suit, And while the
provisiops ol this decrees shallrovern and defermine as betwren themeelves
the rihts and prierities of those parsons diverfin: wvater fron gaid ree

speetive lakos they are not affected by sand do not affect the richts end

rioritize of mny other parties to thin suik, Hxcept ms otherwise specifi-

L)
I

eally provided, 211 the wmters of the various lakas, pomds, streans and
sloughs herein allotied constitute part of the supply of Hud Lale and shall
e adminiztered and disdriluted with reference ko the priovities herain dea
ereod,

Se

It being necessary in order to give effact (as amony themoelvas),
to the priority of riphts herein allotied, havinz points of diversion from
iind Lake or ife tribubaries at points affected by the back waters of Mg
Lake, that the diversion of 21l such water should be repulated during esach
irripatien ssason so as tn leave avallsble at all timae, so far as practicable,
sufficient water to fill such riphts in the order of their priority durings the
balancs of the irrization seacon,

IT IS YEREDY DECREED, as followsy That on May let of sach yoar, the
Commimsioner, wzter master, or other official charzed with the distribution of
watsr myler this decree,hshall eorpute from the rcauge height of the lake the
amount of y=ter then available in the lake for diversion and noa s and shall
vdd tlherefe the sum of 18,000 acra feet beins the averayes inflov during the
past seven years between the pariod of Hay st to feptember 1s%, and the a:w
regate amount of water then in the lake, plus saild estimated infiow, shall
be provielenally deemed the amount of waters of nd Lake available that B
scn for neay likewliea, on May let sodd officlal shall cempute in acre feob
the allot_’gmnt of wnter nsceseary fe £111 each ri ;i1t from Fay lat o Septem.
ber lat, in the order of their respective prierities as snch rirhis in iud
Lake and ite tritmbarier having points of diversion as aforesaid, as the eams
are harein decready snd such of &home righte of emarliest priority, the cumilae
tive fotal of whoms altottments doss mot exceed the said calculntéd amomnt

avzilable that semson, shall ba permitted to bepin the nee of water that aeadon

~Ba



PART ITX
1.
IT IS FURTHER ADJUDGED AHD DECREED HEREIN, that pone of the
parties te this cause heve any rights or right in or to the waters of ud

Lake and its tributaries, other than those sel forth in said schedule of

right, and that of the parties who are not namsd in said schedule of rights,”

nons of them have any right or righis whatever in or io the seid waters, P

FROVIDED, that nothing in this decree eonlained shzll be comstrued to affect
the morigegs, or other llen of any parly henéta, the intersst of & spouse in
commnity propsriy, nor the inberest of 2 eorporation s.’mckholxIer in guch
waters, @8 ara herein decreed, nor to &fis ;t r ighte which may hersafter be
initiated, | '

2,

It is further ORDERZR, ADJUDOED and DECREZD thmt each of tha
partise hareto, both plaintiff and defendants, ervas-complainsnts and intere
venors, together with thelr heits, auccessors; assigns, agemts, servants,
and employees are hereby severally snd partiemlarly RESTRAINED and ENJOINED
from using, atter.mbtiﬁg to vee, diverting, or attempting Yo divert, any cf
the waters herein decreed as hareinbefore defined and set ont, in any mamaer
except &8 hereinbefore provided and set out, and in strict accordance with
tha terme of this decreé.

3.

I% is further ORDERED, AJUDOED and DEGREED that each of the
parties horeto, both pleintiff and defendants, crose-complsmanis and inter-
vanors, fhall pay his owm costs expended in this cause, sush coste being
filing fees, marchall's fees, puhlication fews, witnses fees, srd roporteral
feez; that the copts of securing svppliss, necessary expenses of the
Commiseioners, and compensation allowed said Comrdssimers for orepar-

ing Findinge armd this Deorss, including stensgraphiv expansay incurred

or
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