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Attorneys for Claimant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) SUBCASE NUMBER 36-02659
Case No. 39576 )
)
) AFFIDAVIT OF CHARLES L. HONSINGER IN
) SUPPORT OF MOTION TO REOPEN SUBCASE
)
)
STATE OF IDAHO )
) ss
COUNTY OF ADA )

CHARLES L. HONSINGER, being first duly sworn upon his oath, deposes and says that:

1. 1 am the attorney for Clear Lakes Trout Company, the Claimant in the above-entitled
subcase, and make this affidavit based upon my own personal knowledge and belief of the facts
contained herein.

2. .I was an attorney involved in this subcase before and after the partial decree for water
right no. 36-02659 was issued herein on April 22, 2002.

3. Clear Lakes and its attorneys did not raise the issue of the establishment or
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quantification of the portions of water right no. 36-02659 diverted through the eastern and western
pools prior to the issuance of the partial decree because they believed that Clear Lakes had the
discretion to determine the quantities of this water right that it diverts through the either pool subject
only to the “no injury rule” as set forth in a prior decision entered by the SRBA District Court in this
subcase.

4, Attached hereto as Exhibit “A” is a true and accurate copy of the Amended Water
Dastrict 130 Watermaster Instructions No. 02-01 - Distribution of Water Among Water Rights Nos.
36-02659, 36-02708, 36-07004, 36-07201, and 36-07218 issued on June 13, 2002 by the Director,
Karl J. Dreher.

Further your affiant sayeth naught.

Dated this 18th day of October, 2002. %Jé %%

Charles L. Honsinger

Sworn to and subscribed before me this 18th day of October, 2002.
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CERTIFICATE OF SERVICE

I certify that on October (?, 2002, 1 served copies of this document, including all
attachments to the following by United States Mail:

Director

Idaho Department of Water Resources
1301 N. Orchard

Boise, ID 83712

L ) Wonas

Person serving documents
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 8§3720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor
KARL J. DREHER
MEMORANDUM Director
To: Cindy Yenter Date: June 13,2002
Water District 130 Watermaster
From: cc: Clear Springs Foods, Inc.

Clear Lakes Trout Co.
Norm Young

Allen Mermnt

Tim Luke

Subject: Amended Water District 130 Watermaster Instructions No. 02-01 — Distribution of Water
Among Water Rights Nos. 36-02639, 36-02708, 36-07004, 36-07201, and 36-07218

Background Summary

Clear Springs Foods, Inc. (aka Clear Springs Trout Company or “Clear Springs”) and Clear
Lakes Trout Company (“Clear Lakes™) separately own and operate adjacent fish haicheries
located below the im of the Snake River canyon north of Buhl, 1daho. During the development
of the haicheries in the 1960s and 1970s, both Clear Springs and Clear Lakes filed applications
with IDWR for permits to appropriate water from springs flowing from the Easien Snake Plain
Aquifer, and five water rights were established as follows: 36-02659 (Clear Lakes, 100 cfs,
06/23/1966); 36-02708 (Clear Springs, 200 cfs, 09/28/1966); 36-07004 (Clear Lakes, 75 cfs,
07/21/1967); 36-07201 (Clear Springs, 10 cfs, 08/04/1971): and 36-07218 (Clear Springs, 51.55
cfs. 01/24/1972). The current layvout of the adjoining hatcheries and water right diversion points
(except for water right no. 36-07201) are shown on the next page.

On March 13, 1980, Clear Springs and Clear Lakes entered into an agreement settling disputes
regarding property ownership, access, operation and maintenance of common facilities, and the
responsibilities of both parties. The 1980 agreement also provided for allocation of water
between water rights nos. 36-02659, 36-02708. and 36-07004. when the amount of water flowing
from springs and available under these three water rights is Jess than 375 cfs. The agreement
provided that:

Although prierity is acknowledged regarding Permit No. 36-2659 above, since there is
some dispute as to the relative priorities of Permits Nos. 36-2708 and 36-7004, it is
agreed, in the event the water being produced by the Clear Lakes’ springs, which is
available to [Clear] Lakes and [Clear] Springs under their respective permits, goes below
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SNAKE PLAIN AQUIFER l L b

375 cubic feet per second, that, until a legal determination is made or agreement made
regarding Permits Nos. 36-7004 and 36-2708, if there is a reduction the reduced flow
below 375 cubic feet per second will be divided proportionately between [Clear} Springs
and [Ciear] Lakes in the ratio of 200 10 375 and 175 to 375, or 53% 10 [Clear] Springs
and 47% 10 [Clear] Lakes. All water being used by {Clear} Springs and [Clear] Lakes is
10 be incivded in the calculations, including that used in their trout processing facilities,
except water being utilized by [Clear] Springs under Permit No. 36-7201. Agreemen,
pp.3-4.

On November 2, 1992, IDWR filed the Director’s Report for Reporting Area 3 including it’s
recommendations for decreeing Clear Springs’ water rights nos. 36-02708, 36-07201, and 36-
07218. The “source™ recommended by IDWR for all three Clear Springs watér rights was
springs tributary 1o Clear Lake(s). Clear Lakes filed objections to both the “source” and “point
of diversion” elements of IDWR’s recommendations for Clear Springs’ water rights 36-02708
and 36-07218 alleging that these rights are diverted from a separate source than is Clear Lakes’
water right no. 36-07004. Clear Lakes also filed objections to both the “source™ and “point of
diversion” elements of IDWR’s recommendation for Clear Springs’ water right 36-07201
alleging that Clear Lakes “has a water right [no. 36-02659] that diverts from the [same] source
that supplies this water right [no. 36-07201].”

The Special Master for In Re SRBA, Case No. 39576 (Subcases 36-02708, 36-07201, and 36-
07218) issued Findings of Fact and Conclusions of Law on Involuntary Dismissal (August 21,
1998); Special Master’s Report and Recommendations (August 28, 1998); and Order



Water District 130 Waterrnaster Instructions No. 02-01
June 13, 2002
Page 3 of 15

Granting in Part, Denying in Part, Motion 1o Alter or Amend (Amended Findings of Fact and
Conclusions of Law on Involuntary Dismissal — Source} (December 31, 1998). Among other
determinations, the Special Master concluded that “The source element for each water right [of
Clear Springs] shall be reported as stated in the Director’s Report for each water right” and that
“the point of diversion for all the rights [of Clear Springs] shall be decreed as recommended in
the Director’s Report.” Clear Lakes subsequently filed Notice of Challenge and after arguments,
the Presiding Judge for the SRBA issued Memorandum Decision and Order on Challenge
dated July 9, 1999. The Presiding Judge overruled and denied Clear Lakes’ challenges to the
Special Master’s recommendation in all respects except one: the source for Clear Springs’ water
right no. 36-07201. Clear Lakes then filed Motion to Alter or Amend Judgment, and the
Presiding Judge issued Order on Motion to Alter or Amend Judgment or in the Alternative,
Motion to Reconsider Memorandum Decision and Order on Challenge on August 15, 2000,
denying Clear Lakes’ motion.

The SRBA court issued partial decrees for Clear Springs’ three water rights on April 10, 2000.
Afier Clear Lakes’ Motion 10 Alter or Amend judgment was denied by the SRBA court, Clear
Lakes appealed 1o the Jdaho Supreme Court. Jdaho Supreme Court 2002 Opinion No. 17 was
filed on January 18, 2002, affirming the SRBA court Memorandum Decision and Order on
Challenge.

Following an inquiry from Clear Springs regarding how IDWR intended 10 administer the water
rights held by Clear Springs and Clear Lakes in the event of a call. both Clear Springs and Clear
Lakes were asked 1o submit any additional information that ejther enuty believed to be pertinent
in developing watermasier instructions for administering these water rights. Both Clear Springs
and Clear Lakes submitied information on May 2, 2002, although Clear Springs asserted that it
believed IDWR already possessed all the necessary information 1o develop watermaster
instructions.

In its May 2 submittal, Memorandum Re: Administration of water right nos. 36-02639, 36-02708
and 36-07004. as amended on May 7, Clear. Lakes concludes that: (1) adjustment of the 6-fi
adjustable weir from the west diversion pool through which water right 36-02639 is distributed
1o Clear Lakes would result in reducing the quantity of water distributed to the Clear Lakes’
senior water right 36-02659 in favor of Clear Springs’ junior water right 36-02708, which is
precluded by Jdaho law because Clear Lakes’ senior water right would be injured; and (2) it is
physically impossible to reduce diversions under Clear Lakes™ water right 36-07004 from the
east diversion pool 1o Increase the quantity of water available for Clear Springs’ relatively senior
water right 36-02708. making any call by Clear Springs 10 distribute water to Clear Springs’
water right 36-02708 against Clear Lakes’ water right 36-07004 futile.
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Basis for Watermaster Instructions - Administration of Water Rights 36-02659, 36-02708,
36-07004, and 36-07218

Seven of the nine Findings of Fact set forth by the Special Master in Order Granting in Part,
Denying in Part, Motion to Alter or Amend (Amended Findings of Fact and Conclusions of
Law on Involuntary Dismissal —~ Source} (December 31, 1998), adopted by the Presiding Judge
in Memorandum Decision and Order on Challenge (July 9, 1999), and affirmed by the Idaho
Supreme Court in Idaho Supreme Court 2002 Opinion No. 17 (January 18, 2002) that are the
most pertinent to the administration of water rights nos. 36-02659, 36-02708, 36-07004, and 36-
07218 are as follows:

2. The place of use for both Clear Springs and Clear Lakes is located in the
Snake River Canvon north of Buhl, 1daho. All the water used by both Clear Lakes and
Clear Springs originates from springs flowing from the Snake River Plain Aquifer. Prior
io development of the rights. the water from all the springs ran into a channel of water,
fiowed between three separate islands, emptied into Clear Springs Lake, and then
uitimately emptied into the Snake River. [citations omitted]

3. Earl Hardy panticipated in the development of Clear Lakes’ water rights.
Mr. Hardy testified that prior 10 any development of water rights 36-02659 and 36-07004,
there were two stream flows from the original siream channel. Mr. Hardy testified that
there was an underwater division point in the stream channel creating a “western” and
“eastern” flow. ... [citations omitted]

4. Afier the close of Clear Lakes’ case, the historic dividing point between the
easiern and western flows remained unclear. According to Mr. Hardy, the historic
dividing point was located 80 feet from the gaie on the western dyke. Clear Lakes
expert hvdrologist, Sheryl [sic] Chapman, gave several opinions on the historic dividing
point. One estimate was that the historic dividing point was located 30-40 feet 1o the east
of where Mr. Hardy estimated the historic dividing point (110-120 feet from the gate on
the western dyke). Mr. Chapman’s other estimate was that the dividing point was located
somewhere between the “highest western flow” and the “highest eastern flow” ..
[citations omitted]

5. When water rights 36-02659 and 36-07004 were first developed, Clear Lakes
created Two pools, a wesiern and an eastern pool. The result of this construction was the
elimination [of] one of the three islands and one of the three original stream channels. As
to the eastern pool, the construction performed by Clear Lakes consists of several dams
which are actually a single diversion structure. This single diversion structure includes
the dam in the eastern stream, which is then connected to a dam on the south side of the
stream channel, which is then connected to the dam located in the western stream. “But
for” this one continuous structure, there would not be an eastern pool. The result of this
diversion structure was that all the water contained in the western pool originates entirely
from the original western flow. while water contained in the eastern pool originates from
both the original western and eastern flows. [citations omitted]
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6. While there may have been two separate stream flows afier Clear Lakes’
mitial development, the final and current diversion structures created by Clear Lakes for
water rights 36-02659 and 36-07004 eliminated the easiern flow. Any water that flowed
east is currently contained in the eastern pool. The historic eastern and western flows are
commingled in the eastern pool. Based on the development of water rights 36-02659
and 36-07004, Mr. Chapman conceded that whatever dividing point which may have
existed does not exist today. [citations omitted]

7. As 1o the water in the eastern pool, there is no way to determine how much of
the water is from the eastern or western flow. There is no way to determine whether
water right 36-07004 uses water only from the easiern source, or that water right 36-
02659 uses water only from the western source. Because the water in the eastern pool is
commingled, there is no way to separate or differentiate water in the eastem pool as
“western” or “eastern” water. [citations omitied)

8. There are two discharge point{s] from the eastern pool. Part of water right
36-0239 is diverted out of flumes from the easiern pool. The other part of 36-02659 is
diverted out of a gate located in the western pool. All of water right 36-07004 is diverted
out of gates located in the eastern pool. Mr. Chapman conceded that there are no current
discharge points into the Clear Lakes’ facility located within the eastern pool at any point
east of the historic dividing point. Stated differently. the discharge points for water right
36-07004 are located to the west of the alleged historic dividing point. [citations omitted]

Given these findings, particularly findings 6 and 7, it is clear that the SRBA court has determined
that Clear Springs’ water rights 36-02708 and 36-7218 1ogether with Clear Lakes® water rights
36-02659 and 36-07004 divert water commingled from various springs which constitute a single,
non-segmentable, source. Regarding the administration of Clear Lakes’ water right 36-07004,
the Special Masier determined the following conclusion of law:

The undisputed facts are that the source of water for water right 36-07004 uses water
from both the western and eastern flows. and that the current discharge point for that
waler right is on the western side of the historic dividing point. The result is that water
right 36-07004 uses water from both the western and eastern flows: the same western
water that historically was the source for all of Clear Springs’ rights. Because of these
simple facts, there is no way 1o administer water right 36-07004 as [being from] a
separate source from the Clear Springs rights. Order Granting in Part, Denying in Part,
Motion [10] Alier or Amend, p.7.

The Presiding Judge for the SRBA court did not disturb this conclusion. and the Idaho Supreme
Court affirmed after stating: “The special master’s conclusions of law., which are also adopted
by the SRBA district court, are treated as the conclusions of the district court.”. Idaho Supreme
Court 2002 Opinion No. 17, p. 4. In his Order on Motion to Alter or Amend Judgment dated
August 15, 2000, the Presiding Judge discussed the administration of two hypothetical water
rights with differing priority dates in a setting the judge described as being analogous to the
setting between the Clear Springs and Clear Lakes water rights:
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An example of such a situation occurs where a stream flow divides into two separate
channels, a west channel and an east channel. [Note that the judge uses the terms
“stream” and “channel” synonymously.] Assume a senior appropriator has a point of
diversion downstream from the fork on the west channel. A junior appropriator’s point
of diversion is also downstream from the fork but located on the east channel. The
“source” for the two water rights is the same common stream. [citations omitted]
However, because both points of diversion are located below the divide in the stream, no
matter how much water the junior diverts, the senior’s water supply will not be affected
because of the natural flow of the water between the respective channels. Even in times
of shortage, for purposes of administering the respective water rights, the senior could not
make a successful delivery call against the junior, as the call would be futile. Stated
differently, cutting off the junior’s water supply at the point of diversion would not
increase the senior’s water supply. [citations omitted] Furthermore, the senior wouid not
be able 10 manipulate the actual flow of water down the respective channels [other than
the lawful removal of stream channel obsiructions] to increase the flow in the west
channel, as the senior would be changing the point of diversion. The junior is protected
by the “no injury rule” and could enjoin the senior from changing the point of diversion.
[citations omitted] In essence, the junior is protected by the respective location of the
diversion works on the common source.

In the event that the junior relocates his point of diversion upstream from where the
stream divides, the situation has a polentially different oumicome. The junior is not
afforded the same protection previously created by the natural flow of the stream. Now
cutting off the junior’s water supply may well increase the senior’s water supply. The
junior could argue that based on the present stream flow ievel even though he is located
above the fork in the stream, the water that he is diverting mostly, or even entirely, flows
down the eastern channel and, thus, shutiing off his diversion works would not increase
flows 10 the senior. Depending on where the junior relocated his diversion works, this

may be true. ... The junior would have the opportunity to try to show that the call would
be futile. In any event, the source of water for the two diversion works is nonetheless the
same,

In taking a variation to the above example, suppose both the junior and senior decide to
modify their respective diversion works by altering the natural course of the stream and
constructing a reservoir from which both intend to divert. The modifications again
eliminate the protection afforded the junior by the natural fork in the stream [emphasis
added). The source is the same and the junior has permitted the senior to change his
point of diversion despite the potential for injury. This is what occurred between Clear
Lakes and Clear Springs in the instant case — the natural flow of the stream has been
altered. Order on Motion 10 Alier or Amend Judgment, pp. 6 — 8.

In its May 2 memorandum, Clear Lakes concedes that the “source” element for water rights 36-
02659, 36-02708, and 36-07004 has been decreed to be the same source (springs tributary to
Clear Lake or Lakes). Clear Lakes, however, in essence contends that because: (a) water right
36-02708 is only diverted out of the wesiern diversion pool and does not have a point of
diversion out of the eastern diversion pool; and (b) water right 36-07004 is only diverted out of
the eastern diversion pool and does not have a point of diversion out of the western pool; then
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reducing the amount of water diverted under Clear Lakes’ right 36-07004 will not make water
available for Clear Springs’ right 36-02708, and the amount of water diverted from the western
pool under Clear Lakes’ right 36-02659 can not be reduced to make water available for Clear
Springs’ right 36-02708, since right 36-02659 is the senior right. While the decrees for water
rights 36-02708 and 36-07004 clearly recognize separate points of diversion from the western
and eastern pools, respectively, the practical result of Clear Lakes’ premise would be that Clear
Springs” water right 36-02708 and Clear Lakes’ water nght 36-07004 would be adminisiered as
if they were from separate sources. However, the Presiding Judge for the SRBA court, as quoted
above, has in effect concluded that the modifications to the diversions for the Clear Lakes and

Clear Springs water rights has “eliminated the protection™ afforded Clear Lakes’ water right 36-
07004.

Clear Lakes’ conclusion that adjustment of the 6-ft adjustable weir from the west diversion pool,
through which water right 36-02659 is distributed to Clear Lakes, would result in reducing the
quantity of water distributed to the Clear Lakes’ senior right 36-02659 in favor of Clear Springs’
junior right 36-02708 is not correct. When the amount of water discharging from the springs 10
the eastern and western diversion pools is less than 375 cfs. the 6-ft adjustable weir from the
west diversion pool should be adjusied such that the first 100 cfs of water from both diversion
pools is attributed to Clear Lakes™ water right 36-02659, the next 200 cfs of water or part thereof
1s attributed 10 Clear Springs’ water right 36-02708, and any remaining water is attributed to
Clear Lakes’ water right 36-07004. By adjusting the weir 10 achieve this distribution, Clear
Lakes® water right 36-02659 is not reduced to provide water for the junior Clear Springs’ water
ripght 36-02708 from the west diversion pool. Rather. adjustment of the weir results in Clear
Lakes’ water right 36-07004 being reduced 1o provide water to Clear Springs’ senior water right
36-02708 while maintaining the supply of water 1o the most senjor right, Clear Lakes right 36-
02659.

The full amount of water under the most senior right, Clear Lakes’ right 36-02659, must be
available for that right. When Clear Springs’ water right 36-02708 is also in priority, this
requires that more of the water diverted under Clear Lakes’ right 36-02659 be diverted from the
eastern diversion pool than has historically been the case when spring flows fell below 375 cfs.
Clear Lakes alleges that causing it to divert more water from the eastern diversion pool under its
senior right 36-02659 injures that nght. But absent a basis for Clear Lakes being able 10 rely on
diverting a specific portion of the water under its senior right 36-02659 from the western
diversion pool, there is no injury to Clear Lakes’ senior right 36-02659 so long as the right is
fully satisfied and the extent of beneficial use made under right 36-026359 is not diminished. As
the holder of the junior priority right 36-07004, Clear Lakes is obviously affected by this
distribution of water since the amount of water diveried under its junior priority right 36-07004
and the extent of the beneficial use under that right are both reduced. However, this does not
constitute injury to Clear Lakes’ senior right 36-02659.

So the question becomes: “Does Clear Lakes have a legal basis for relying on diverting a
specific portion of the water under its right 36-02659 from the western diversion pool?” Under
the 1980 agreement, Clear Lakes and Clear Springs agreed that “until a legal determination is
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made or agreement made regarding Permits Nos. 36-7004 and 36-2708,” that when spring flows
into the eastern and western diversion pools fall below 375 cfs, Clear ILakes had the right to use
a total of 47 percent of the spring flows under its rights 36-0265%9 and 36-07004. and Clear
Springs had the right 10 use 53 percent of the spring flows under its night 36-02708. This
allocation essentially results in the distribution of water between rights 36-02659, 36-02708, and
36-07004 as if all three rights were equal in priority, even though Clear Springs recognized Clear
Lakes’ right 36-02659 as the senior right. Issuance of the partial decrees for these rights by the
SRBA court is clearly a “legal determination”, and the allocation of spring flows under the 1980
agreement is no longer binding on either Clear Lakes or Clear Springs. Clear Lakes presumably
agrees because in its May 2 memorandum, it asserts that when spring flows into the eastern and
western pools fall below 375 cfs. the proper administration of rights 36-02659, 36-02708, and
36-07004 under the partial decrees is to distribute the first 34 cfs out of the eastern diversion
pool and the first 66 cfs out of the western diversion pool to the senjor Clear Lakes right 36-
02659, with the remaining flow from the eastern pool going to Clear Lakes’ right 36-07004 and
the remaining flow from the western pool going to Clear Springs’ right 36-02708. The quantities
of 34 cfs and 66 cfs, are the amounts historically diverted by Clear Lakes from the eastern and
western pools, respectively. when spring flows into the pools totaled at least 375 cfs. Therefore,
as the holder of the most senior right diverting from either pool. Clear Lakes asserts that it has
the right to divert a specific portion of the water under its right 36-02659 (66 cfs) from the
western diversion pool.

The partial decree issued by the SRBA court is the first reference for determining whether Clear
L.akes has a jegal right 10 divert a specific portion of the water under its right 36-02659 from the
western pool. The amended partial decree for water right 36-02659 contains the following
remark under the legal description for its two points of diversion:

This water right is diverted through a combination of two adjacent spring-fed diversion
pools: (1) a diversion pool known as the “wesiern pool” located in the S ¥2 SESWNE and
the S 2 SWSENE, T09S, RI4E, Section 2; and (2) a diversion pool known as the
“eastern pool™ located in a portion of Government Lot 5 known as the SWSESENE and
SESWSENE, T09S, R14E. Section 2. Both pools divert water from the common source
identified in the source element of this water right ...

While this remark clearly recognizes that Clear Lakes’ water right 36-02659 is “diverted through
a combination” of the western and eastern diversion pools, there is no recognition in the decree
that Clear Lakes has the right to determine how much water is diverted from each pool under
right 36-02659. Under Idaho law, the holder of a water right senior in priority 10 a junior priority
right diverting from the same source clearly has the right to divert water ahead of the junior right
provided water diverted under the senior right is reasonably needed and used for the beneficial
use and in accordance with other provisions defined in a permit, license superceding the permit,
or finally a decree for the right. However, the courts have found that diversion and use of water
under a senior priority 1s not an unrestricted right and is subject to reasonableness.

For example, in Schodde v. Twin Falls Land and Water Co., 161 F. 43 (1908), affirmed 224 U.S.
107 (1912), the plaintiff brought an action against the defendant and alleged damages caused by
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the defendant’s construction of Milner Dam. The plaintiff had appropriated water from the
Snake River to irrigate farmland and provide water for a small mining operation. Jd. The
plaintiff’s historic means of diversion was to use water wheels to lift the water out of the river.
Id. The plaintiff also constructed wing dams in the river 1o confine the flow of the river so that
the current would drive the water wheels and cause them to carry the water to the necessary
height. Jd. The defendant subsequently constructed a dam to form a reservoir, raising the water
level behind the dam about 40 feet, for the purpose of supplying water for imigation and
domestic purposes 1o settlers on about 300,000 acres of land situated below defendant’s dam. Jd.
at 44, The plaintiff alleged that the defendant’s dam backed water up 1o and beyond the
plaintiff's premises making it impossible for the water wheels to work and sued for damages. Jd.
The court did not deny the plaintiff’s right to divert water and the plaintiff did not argue that his
appropriation was not present afier the construction of the dam. Jd. at 45. The plaintiff claimed
that he could no longer divert water by the means he first adopted and that the defendant
deprived him of the right to the current of the river, which, prior 10 the erection of the dam,
“rendered his means of diversion available.” Jd. The court found that “the current of the river
was no part of plaintiff’s water location, and that he has no cause of action against the defendant
for destroying his current.” Jd. at 47. The court then held that “[tJhe claim of the plaintiff that
the means of utilizing the current is attached as an appurienance 1o the appropriation
1s...untenable” and that “it is immaterial to the state what particular method is used.” Id. at 47.
The court then stated “[tJhe method adopted cannot be said to have attached as appurienant to the
appropriation as against other [junior] appropriators of water from the same stream.” Jd.

In Schodde. it seems clear that the court was not concerned with the method of diversion as long
as the holder of a senior priority water right was able to continue full use of the right without
unreasonably excluding the use of water under a junior priority water right from the same source.
Clear Lakes is correct in its assertion that Jdaho law does not allow regulation or curtailment of a
senior waler right in order to increase the water supply 10 a junior water right in times of
shortage, or otherwise. However, if it is possible for Clear Lakes’ senior water right 36-02659 to
be fully satisfied and also allow for the next water right in priority from the same source to be
exercised (Clear Springs® right 36-02708). then Clear Lakes is not correct in claiming that it has
a right to the historical method of diversion or the historical allocation between alternative
diversion points. Such method or allocation would diminish the amount of water available for
the next water right in priority held by Clear Springs, and allow Clear Lakes 1o proceed to divert
water under an even more junior right from the same source (Clear Lakes’ right 36-07004) when
the more senior right 36-02708 has not been satisfied.

A similar conclusions results from Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982). In
Farker, the defendant drilled a well on his property in Bear Lake County 10 a depth of 200 feet
“for the purpose of providing irrigation for a 64 acre field.” Id at 507, 650 P.2d at 649. The
well was located approximately 125 to 150 feet from a domestic well owned by the plaintiff,
which was drilled to a depth of 71 feel. Jd. Afier a pump test was conducted on the defendant’s
well, the plaintiff discovered that his domestic well had ceased to produce water. The following
moming the well did produce water, but the water was muddy and continued to be so for several
days. Jd. The plaintiff filed suit against the defendant and obtained a temporary restraining
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order that prohibited the defendant from operating his pump. Jd. at 507-08, 650 P.2d at 649-50.
The district court then granted a permanent injunction against the use of the irrigation well. Jd.
The defendant appealed the injunction and asserted that allowing one shallow domestic well to0
block the development of all immigation wells in a given area is inconsistent with the policy of
optimum development of water resources in the public interest. /d. at 511, 650 P.2d at 653. The
court stated that the asserion had merit and held that the defendant “has a right 10 divert any
surplus subterranean waters provided and so long as his diversion of such waters does not
deprive Parker of his use of the water.” Id. at 514, 650 P.2d at 656. The court then explained
that Parker would not be deprived of any right to his use “if water can be obtained for Parker by
changing the method or means of diversion.” Jd. The court then stated that the expense of
changing the method or means of diverston must be paid by the subsequent appropriator. Jd.

Although the Parker case dealt with ground water, its principles apply 1o administration of the
Clear Lakes and Ciear Springs water rights. When the spring flows into and out of the wesiern
and eastern pools have been at least 375 cfs, Clear Lakes claims to have historically received 66
cfs from the western pool and 34 cfs from the eastern pool 1o satisfy its senior priority water right
36-02659. Clear Lakes now claims that as the holder of the most senior priority water right
diverted from the wesiern and easiern pools, that this water right 36-02659 must receive 66 cfs
from the western pool even if the next right in priority from the same source, Clear Springs’ right
36-02708, is not satisfied while the more junior water right from the same source, Clear Lakes
right 36-07004. continues to divert water from the eastern pool and is insulated from the more
senior Clear Springs’ right divernied out of the wesiern pool. However, if there is another
reasonable means of diversion to satisfy Clear Lakes™ senior priority right 36-02659 (i.e..
diverting more of the water under right 36-02659 from the easiern pool), then Clear Lakes would
not be deprived of using water under its semor priority right. This is the principle articulated in
Parker. Full diversion of 100 cfs under Clear Lakes’ right 36-02659 can be achieved by
diveniing more of the right out of the eastern pool and decreasing the amount of water diverted
out of the western pool, while still providing for diversion and use of the full amount of water
under the right. This would allow more water to be diverted under the next right in priority from
the same source, Clear Springs’ right 36-02708. 1f expenses are incurred by Clear Lakes in
diverting water from the eastern pool under the senior right 36-02659, not the junior right 36-
07004, then under Parker, Clear Springs may be responsible for those costs. However, since the
eastern pool already has the diversion capacity for the full 100 cfs diversion under right 36-
02659, it does not appear that Clear Springs would be obligated 10 pay anything.

Therefore, there is no known legal basis for Clear Lakes to demand that a specific portion of the
water for 36-02659 be distributed from the western diversion pool so that water is available to
Clear Lakes’ junior right 36-07004 from the eastern diversion pool to the detriment and injury of
the Clear Springs right 36-02708. Additionally, it is physically possible to reduce diversions
under Clear Lakes’ water right 36-07004 from the east diversion pool to provide more water
from the eastern pool under Clear Lakes’ senior right 36-02659 resulting in an increase in the
quantity of water available for Clear Springs’ right 36-02708, which is senior to Clear Lakes’
right 36-07004. Thus a call from Clear Springs’ right 36-02708 against the junior Clear Lakes’
right 36-07004 is not futile.
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Consequently, when the amount of water flowing from the springs is equal 1o or greater than 375
cfs, then both of Clear Lakes’ water rights 36-02659 and 36-0704 as well as Clear Springs’ water
right 36-02708 can be filled, along with part or all of Clear Springs’ water right 36-07218 when
spring discharges exceed 375 cfs. But until and unless there is either a legal determination or a
subsequent agreement between Clear Lakes and Clear Springs that provides for Clear Lakes
diverting a specified portion of water under its right 36-02659 from the western pool, when the
amount of water flowing from springs and available under the three water rights 36-02708, 36-
02659, and 36-07004 is below 375 cfs, and when the more senior rights call for and confirm that
the water is needed under those senior rights, water must be distributed to the rights in priority as
being from a single source. The “source™ element for water rights 36-02659, 36-02708, 36-
07004, and 36-07218, is springs tributary 1o Clear Lake(s). For the purposes of adminstering
these water rights, the eastern and western diversion pools are inextricably linked to the springs
whose discharge is collected in the pools. Water rights 36-02659, 36-02708, and 36-07004 must
not be administered in the manner set forth by Clear Lakes in its May 2 memorandum as though
the rights were from separate sources.

Basis for Watermaster Instructions - Administration of Water Right 36-07201

In Memorandum Decision and Order on Challenge dated July 9, 1999, the Presiding Judge for
the SRBA court concluded the following (p. 29):

... the Brailsford Stream, or what is sometimes referred 10 as the “far western stream.”
which is the source of Clear Springs’ right 36-07201, never ran into the channel or pool
of water from which Ciear Lakes’ rights 36-02659 and 36-07004 and Clear Springs’
rights 36-02708 and 36-07218 are diverted. To the contrary, it flows to the west of this
pool and eventually enters Clear Lake at a point well below the diversion works of the
other four rights.

... because the springs that feed the Brailsford stream are different from the springs that
feed the channel for the other four rights, and because those streams meet for the first
time at Clear Lake which is well below the respective points of diversion, then for
purposes of administration as between the five rights involved in this case, the Brailsford
stream is a different “source”. 11 is a separate source for purposes of determining priority
in the event of a call between these respective right holders.

Based on the clear language in the Presiding Judge’s Decision and Order, Clear Springs’ water
right 36-07201 is 10 be administered as being from a source separate and distinct from the source
for rights 36-02659, 36-02708, 36-07004, and 36-07218.
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Watermaster Instructions

1.

Water for Clear Springs’ water right 36-07201 is to be distributed separately as being from a
separate “source” from the “source” for water rights 36-02659, 36-02708, 36-07004, and 36-
07218.

The watermaster is not 1o adjust the 6-ft adjustable weir unless Clear Lakes calls for
distnbution of water to its senior priority water right 36-02659 or Clear Springs calls for
distribution of water to its water right 36-02708, which is next in priority. Such calls must be
in writing 1o either IDWR or the watermaster.

If the watermaster receives a written call for distribution, the watermaster is to notify
IDWR’s Regional Manager in Twin Falls, or aliernatively the Manager of the Water
Distribution Section of the Water Management Division in the event the Regional Manager is
unavailable.

IDWR and the watermaster must determine that when a call is made. water is needed under
the senior priority water right making the call and that if additional water is distributed to the
calling senior right, the water will be applied to the beneficial use authorized under the
calling right. To accomplish this determination, the watermaster is to contact representatives
of both Clear Lakes and Clear Springs 10 schedule a time for accessing Clear Lakes and Clear
Springs properties, as soon as possible afier a call is made, 10 ascertain the amount of water
flowing from springs and available 10 waier rights 36-02659, 36-02708, 36-07004, and 36-
07218 (if any). as well as the need to distribute water among these rights based on priority.

As soon as the need for water under the calling senior right can be confirmed, IDWR and/or
the watermaster will provide the holder of the junior priority water right or rights with 14-day
notice by personal service to the water right holder, or the facility manager for the water right
holder, and by mail or facsimile, if available, that the watermaster will adjust the 6-fi
adjustable weir so as to distribute water to the calling senior right, reducing or curtailing the
distribution of water to the remaining water right(s) in the order of the most junior priority of
the remaining right(s) being reduced or curtailed first.

At expiration of the 14-day notice, the watermaster is to re-confirm the amount of water
flowing from springs and available under water rights 36-02659, 36-02708, 36-07004, and
36-07218 (if any), based on priority, and to adjust the 6-ft adjustable weir as necessary to
distribute water to the rights in order of priority.

The watermaster is to document, check, and adjust the distribution of water in accordance
with priority of the rights on a weekiy basis unless notified by either Clear Lakes or Clear
Springs that flows have changed and adjustment is necessary.
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8. To détermine the amount of water flowing from springs and available to the above water
rights, the watermaster must add 1ogether the quantities of water flowing to the Clear Lakes
and Clear Springs hatcheries. To determine the amount of water flowing to the Clear Lakes
hatchery (subject to further confirmation)’:

(2) Read staff gage above the 40-inch west weir near the Clear Lakes hatchery
holding ponds;

(b) Determine discharge through the west weir from attached table for Clear
Lakes west weir discharge;

(c) Read staff gages on each of the six 10-ft Clear Lakes east weirs;

(d) Determine discharge through each of the six Clear Lakes east weirs from the
attached table for Clear Lakes east weirs;

(e) Add 0.20 cfs to account for flow in the hatchery holding ponds through the
perforaied PVC pipe (if operating);

(f) Add discharge from the west weir, each of the six east weirs, and the hatchery
pipe to determine the 1otal amount of water flowing 1o the Clear Lakes

haichery.

To determine the amount of water flowing 1o the Clear Springs hatchery (subject to further
conﬁrmation)z:

(g) Read staff gage in west diversion pool above 22-ft weir;

{h) Determine discharge through the 22-ft and 10-ft weirs from attached table for
Clear Springs combined weirs;

(i) Add one (1) cfs to account for discharge of pipe into Clear Springs holding
ponds and minor flow from pipes into headrace (if pipes are flowing);

(j) Read weir measuring the discharge from the wet lab at the Clear Springs
Research Laboratory.

(k) Determine discharge for the wet lab effluent from the tabie for the Clear
springs wet lab weir, or use the average flow which is estimated to be 0.5 cfs;

ez Adapted from “REPORT ON WATER MEASUREMENT AND DISTRIBUTION PREPARED FOR CLEAR
LAKES TROUT COMPANY AND CLEAR SPRINGS TROUT COMPANY - BUHL,IDAHO,” by C. E.
Brockway, P.E. and Keith E. Anderson, P.E., December 1988.
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(1) Add discharge from the 22-ft and 10-ft weirs, the pipes into the holding ponds
and headrace, and the wet lab, to determine the total amount of water flowing
to the Clear Springs hatchery.

The total amount of water flowing from springs and available to water rights 36-02659, 36-
02708, 36-07004, and 36-07218, is equal to the sum of (f) and (I).

8. If the total flow is equal 10 or greater than 375 cfs (+ 5 cfs) then the amount of spring flows

to Clear Lakes, 7.(f), should be 175 cfs with all the remaining flow to Clear Springs up to
251.55 cfs. :

9. If the total flow is less than 375 cfs (+ 5 cfs), then the watermaster is to adjust the 6-ft
adjustable weir such that the first 100 cfs of spring flows goes 1o Clear Lakes, the next 200

cfs of spring flows or part thereof goes to Clear Springs, and any remaining flow goes io
Clear Lakes.

10. If an adjustment to the 6-ft adjustable weir is required, the watermaster should do the
following (subject to further confirmation)®:

(a) Determine the required increase or decrease in flows to Clear Lakes to provide
the flows to Clear Lakes and Clear Springs set forth in 9. above.

(b) Measure the height in feet of the gate stem above the adjusting wheel nut on
the 6-ft adjustable weir discharging from the west diversion pool and subtract
0.64 (datum adjustment) from the measured gate stem height.

(c) Subtract (b) from the gage reading (in feet) from the staff gage in west
diversion pool above Clear Springs’ 22-ft weir.

(d) Determine discharge through the 6-ft adjustable weir using the attached table
for the 6-ft adjustable weir.

(¢) Add or subtract the required change in flows to Clear Lakes from (a) above to
the measured discharge through the 6-ft adjustable weir determined from (d)
and determine what the change in height for the gate stem measured from the
adjusting wheel nut on the 6-ft adjustable weir should be to provide the
changed flow to Clear Lakes.

(f) Adjust the 6-ft adjustable weir up or down with the handwhee] to achieve the
required gate stem height as determined in (e).

3 Adapted from “REPORT ON WATER MEASUREMENT AND DISTRIBUTION PREPARED FOR CLEAR
LAKES TROUT COMPANY AND CLEAR SPRINGS TROUT COMPANY —BUHL, IDAHG,” by C.E.
Brockway, P.E. and Keith E. Anderson, P.E., December 1988; and from letter report to Dan Steenson and Charlie
Honsinger, Ringert Clark Chantered, from Dave Shaw, ERO Resources Corporation, May 2, 2002.
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(g) Repeat (a) through (f), if necessary, after allowing sufficient time for the
change in flows to stabilize through the hatcheries.

Attachments (9 pages)



