IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT %THE IE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )
CEIVED )  SPECIAL MASTER’S REPORT AND
RE RECOMMENDATION; FINDINGS OF
Case No. 39576 0 g 2002 ; FACT AND CONCLUSIONS OF LAW

Department of Water Resources)
' ) FOR WATER RIGHT 31-11440

I.  FINDINGS OF FACT

A notice of claim was filed by Larry Singleton for this water right. The Director of the
State of Idaho Department of Water Resources examined the water system for this reporting area.
The Director’s Report contained a recommendation for the elements_ of this water right.

An Objection was filed by David, James and Margaret Hagenbarth on September 7, 2001.
The Objection was resolved on September 27, 2002 with the filing of a Standard Form 5. All
parties to the subcase and IDWR are signatories to the Standard Form. The Standard Form 5
refers to a Water Rights Settlement and Subordination Agreement between Claimant and Objectors
that was filed in Clark County. The Water Rights Settlement and Subordination Agreement further
defines the priority date for this water right, and is therefore referred to in the Special Master’s
Recommendation for Partial Decree. The Water Right Seitlement and Subordination Agreement is
attached hereto as Exhibit A.

II. CONCLUSIONS OF LAW

Under SRBA Administrative Order 1, a Special Master is required to make a
recommendation to the Presiding Judge as to whether and how a water right should be decreed.
Therefore, based on the file and record herein, IT IS RECOMMENDED that this water right be
decreed w1th the elements set forth in the Special Master’s Recommendation Jor Partial Decree
attached hereto as Exhibit B.

DATED: October , 2002 %Wfé kj%;//f

BRIGETTE BILYEU’
Spec1al aster
Snake River Basin Ad_]udlCatIOIl

Special Master’s Report and Recommendation
G:/31MRRB/11440.8F5
10/3/02 Page |
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{apartment of Water Resource:

WATER RIGHTS SETTLEMENT AND SUBORDINATION AGREEMENT
THIS WATER RIGHTS SPTTLAMENT AND SUBORDINATION AGREEMENT (“Agresnent”) s entered ;
into cffectivethe ___dwy of 7002 by snd botwecn Jarmes P. Hagonburth, Dyvid J Hagenburth, tn Margarot
Hagenburth (“Hegenberth™) and Lany D, Singleton snd Robine Singleton (“Singletos™.

RECTTALS

a  Hagenbarth either claims or holds water right nos, 31-2274, 31-2275, 31-
10245, and 31-10740 (collestively the “Hagenbarth Rights™) in the Snake River Basin
Adjudication (“SRBA™)., The Hagenbarth Rights are stockwater and irrigation water rights
from Dry Creek in Clark County, Idabo, for irrigation and stockwatex use at the place of nse
owned by Hagenbarth described in Exhibit A hereto.

b.  Singleton has claimed water xight 31-11440 in the SRBA for stockwater uie
from Dry Creek in Clask County, Idaho, on a place of use owned by Staglston and described
in Exkilit B hereto, '

¢.  Hagenbaxth filed an objection in the SRBA to the Idaho Department of Water
Resources recommendation for water right 31-11440. Hagenbarth and Singleton have
catered into this Agreement {o sctile the objection and allow a decresin the SRBA for water
tight 31-11440 on conditions stated hexein. ‘

NOW THEREFORE, in consideration of the abave recitals and the warrantics,
covenanty, sgreements, terms and conditions set forth below, Hagenbarth and Singleton
agres as follows:

1, The partics each represent and warrent to the other that they have the respective
legal powss; right and suthocity to exter into this Agreement and to perform the
obligations hexeunder.

WATER RIGHETS SETTLEMENT AND SUBORDINATION AGRERMENT — 1
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2. The right to divert water under water nght 3111440 shall be, apd i3 harety,
subordinated to the Hagenbarth Rights, however they may be decreed by the court in
the SRBA. Additional details of subordination are a3 follows:

| W

the priority for the water right 31-11440 may ot be asserted or reliod upon,
aud shall be ineffective, against the priority of any of the Hagenbaxth Rights
for any purpose, including the purpose of cffecting 2 delivery call of
curtailment or other adivinisteation to deliver water to supply auy divession
under water right 31-11440; and

no delivery call to serve any diversion under night 31-11440 shall be made,
honored, or enforced if it would cause or require, either directly or indirectly,
curtailment of, or mitigation from, any of the Hagenbarth Water Rights;

this subordination also shall apply to any use to which any such subordinated
portian of the water fight 31-1 1440 muy be transferred or chaaged.

this subordination ghall be effective at all times that Dry Creek water ceascs
toﬂowbeymdapointwhmDryka’nwmmmﬂypmmdamu
road in the S%SE of Section 3, Township 12 North, Range 39 East, said road
being commonly known as the “A2° County Road and shown on the map
attached hereto as Exhibit C.

this subordination does not limit Singleton’s ability or right to divert wates
puxsuant 1o wager right 31-11440, with jts assaciated priority date, if water is
available at the point of diversion for this right regardless of the effect sach
diversion has on the Hagenbarth Righus.

3 Themcﬁak,tuuu,mndiﬁonsandwvmmumtﬁnedhereinahaﬂmnwﬂhthe
mmmmwMWM,mmeﬂhﬂnﬂmmm
Rights and wedex right 31.11440 and shali be binding upen any pegsoil claim?lg,
baving or acquicng any right, title ot intercst in the Hagenbarth Rights, water right
31-11440,ﬂ1elmdddm’bedianhibitAandExhibithached hereto, or I any
MpameLporﬁonmmbdivisiqnmawnanduponmeirsnmommdasam

4. The partial dmforwmﬂghﬁl-llMDahaHinclndcammk_inﬂm
section eatitled “Other Provisions Necessaxy for Definition or Administration of
this Water Right” ay follows:

This water right is mbjwttothemmsmdwndiﬁonsofambordin?ﬁnn
agreempent recorded on as Instruroent No. n the
records of Clark County, Idabo.

WATESR RIGHTS SETTLEMENT AND SUBORDINATION ACREENENT = 2
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5. To considexation of this Agreement snd the covenants, conditions and tenns set
forth herein, Hagenbarth agrees to withdvaw their objection in the SRBA to the
recommendstion for waker right 31-11440.

6. This Agreemcnt is binding upon and enforceable by the parties hereto and their

+ regpective successors and agsigns,

7. Nreither party’s failure to assext, or {0 seek enforcemeat of, mxy of the covenants,
tenms or conditions of this Agreement shall constinte a waiver by such party of the
breach or defantt of any such covepant, texm or condition unless othcrwise cxpressly

_ ngrwdmbysuchm-we:mgpmhwm

8. If cither party commences litigation for the enforcement, interpretation or

PaGE BAd

- a2 2

24

rescission of thiz Agrvement, the provailing perty shall bemﬁtledmitxmmnable.

attorncy fees and costs.
IN WITNESS WHEREOQF, this Agrecment has been executad by the parties, in the

Statc of Idsho, as of the effective date get forth sbave.

HAGENBARTH SINGLETON

Co-l’ersonal ﬂmwe for the Estate
of Macgaret Hagenbarth

WATER RIGHTS SETTLEMENT AND SUBORDINATION AGRIEMENT — 3
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State of Montana )
) ss.
County of )

On this |y of_’mﬁm,;in the year of 2002, before me, 2 Notary
Public in and for said State, persohally appeared

Jamex F. Hagenbarth, known oc identified
to me to be fhe person whose namne is subscribed to the within instrument, and
acknowledged to e that he executed the same.

AL A V2 Ol a—o
- Notary Poblic for Montana

Residing at & VL Orak nox,
My Commission expircs iﬂ{_q.ﬂ'____
On tis\ (% day of

hxdxeymofm,befaem_anmg
Pnbﬁeinmdfmwdsm&pmmmyappmedDwidJ.Hagmbmp,_hqwnmldmhﬁ
tomtmhethepamonmanmehsubsuibedtoihewrﬂlmmstumwt,md
.-sekpowiedged to me that he executed the same.

B

RECRE e “Y7mt A NZa. Dl a j
_—— | Notary Public for Montana

Lon T LT =it Residing ar Y./

e e My Commission oxpires __{{ 1 [ 0¥

...‘:...,". . ; I - E ‘ i‘n r' . b[

Dn Eh“L(a._. ‘hy Of MM’ n th: y 2002’ me, 0'[31')
ic i Iu::ﬂmuﬂxy !pgﬂﬁwﬂd JamﬂEl F. Eﬁﬂgﬂﬂbﬂlﬂl ‘ud I)aWFd ]a

‘P“bhﬁ n aﬂd fbf Said S“nx)

buthmpmmalmpmtnﬁwsoﬂhe&m:»f. Agenbe
idenﬁﬁadmmetobethapummwhmnmesmsubsmbedtuthewnhmmmmaud
acknowledged to me that they executed the same.

S e, s R olaol

fR T Notary Public for Montana
U Residing 2t T2LL O UBaab oot
R st My Commission cxpires 3 U
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State of Idaho }
) .

County of Madison )

On this /O _day of Sephember-_, in the year of 2002, before me, a Notary

Public in and for said State, personaily appeared Lary D. Singieton, known or identified 1o

- me o be the person whose name js subscribed to the within instrument, and acknowledged
to me that he cxecured the same,

.....

.....
.......
s

N blic for T )
* Residifig at Mﬂ’_\, Li>
My Commission, expires “

--------

State of ldabo )

County of /d@en )

On this JO dayof&géw _, in the year of 2002, before me, a Notary
Pubﬁciumdfmuidsm.pmmémmmnobmgmmmwmmﬁeaw
mnmbethcpqsonwhosenamciasmwmmcmmmgmdachmledgd
to me that she executed the samnc.

WATER RIGHTS SETTLEMENT AND STBORDINATION AGREEMENT —~ )
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In Re SRBA

Case No. 1957§

IN THE DISTRICT COURT QOF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COQUNTY OF TWIN FALLS

W 00T -4

NAME AND ADDRESS:

SQURCE:

QUANTITY:

PRIORITY DATE:

PCINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

LARRY D SINGLETON
286 N 2400 E
ST ANTHONY, ID
DRY CREEK

0.09 CFS

81445

PARTIAL DECREE PURSUANT TO

I.R.C.P. 54(b) FOR

Water Right 31-114440

TRIBUTARY: CAMAS CREEK

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED
13,000 GALLONS PER DAY.

06/21/1502

TL13IN RIYE 824§
R40E S19

PURPOSE OF USE
Stockwater

Stockwater
TLIN R39E S26

NENENE
SWSWSW
SWSESW

PERIOD OF USE

{Rediversian)
(Injection)

QUANTITY

0%-91 TO 10-31 0.09 CFS

NWNE
SENE

Within Clark County
SWNE
NENW

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE QUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF HISTORICAL BENEFICIAL USE.

THIS WATER RIGHT IS SUBJECT TO THE TERMS AND CCNDITIONS OF A
SUBCRDINATION AGREEMENT REGQORDED ON SEPTEMBER 24, 2002, AS
INSTRUMENT NO. 049868 IN THE RECORDS OF CLARK COUNTY, IDAHO.

THIS PARTIAL DECREE 1§ SURJECT TC SUCH GENERAL PAOVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGETS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NC LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE.

RULE 54 (b)

I.C. SECTION 42-1412(8§) .

CERTIFLCATE

Within Clark County

With reapect to the issues determined by the above judgment or order, it is hersby CERTIFIED, in accordance
with Rule S4{bj, I.R.C.P., that the court has detarmined that there is no just reason for dalay of the entey of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as pravided by the Idaho Appellate Rules.

|
0CT 04 002

RECOMMENDATION

e i

SRBA PARTIAL DECREE PURSUANT TO ' .R.C.P.
Water Right 31-11440

S4 (b}
File Number: QQl6&7

Roger Burdick
Preaiding Judge of the
Snake River Basin Adjudication

EXHIBIT
B

FAGE 1
Oce-92-2002
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DI&TBTCTES THE
STATE OF IDAHC, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA NOTICE OF ISSUANCE OF
SPECIAL MASTER'S

Case No. 39578 RECOMMENDATION

. e

Water Right(s): 31-11440

On October 04, 2002, Special Master BRIGETTE BILYEU
issued a SPECIAL MASTER'S RECOMMENDATION for the above subcase(s)
pursuant to SRBA Administrative Order 1 (A0O1), Section 13a.

Pursuant to SRBA Administrative Order 1, Section 13a, any party
to the adjudication including parties to the subcase, may file a Motion
to Alter or Amend on or before the 28th day of the next month.

Failure of any party in the adjudication to pursue or participate
in a Motion to Alter or Amend the SPECIAL MASTER'S RECOMMENDATION
shall constitute a waiver of the right to challenge it before the
Presiding Judge.

DATED Cctober 04, 2002.

7 2
JANET\LCONNELL
Deputy Clerk

NOTICE OF ISSUANCE PAGE 1
10/04/02
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Department of Water Resources

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE -
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA CERTIFICATE OF MAILING

Case No. 39576

—— et e

Water Right(s): 31-11440

CERTIFICATE OF MAILING

: I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAI. DECREFE and NOTICE
OF ISSUANCE OF SPECIAL MASTER'S REPCRT AND RECOMMENDATION were mailed
on October 04, 2002, with sufficient first-class postage prepaid to
the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

MARGARET HAGENBARTH
Represented by:

BLOOMQUIST, JOHN E.

DONEY, CROWLEY, BLOOMQUIST

108 S WASHINGTON

PO BOX 1418

DILLON, MT 59725

Phone: 406-683-8795

MARGARET HAGENBARTH
Represented by:

MICHAEL C. CREAMER

PO BOX 2720

BOILSE, ID 83701-2720

Phone: 208-388-1200

PAGE 1
CERTIFICATE OF MAILING 10/04/02



LARRY D SINGLETON
Represented by:

RAY W. RIGBRY

PO BOX 250

REXBURG, ID 83440-0250

Phone: 208-356-3633

_ ”f— 17

‘ (v ¢ e (7
JANEY CONNELL

Deputy Clexrk

PAGE 2
CERTIFICATE OF MAILING 10/04/02



