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Attorney at Law

392 Falls Avenue Departmentof Weler Resources
P.O. Box 2632

Twin Falls, Idaho 83303-2632
Telephone: (208) 733-5500
FAX: (208) 733-5553

Email; jmiciak@yahoo.com

Attorney for Claimants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Case No. 39576

Subecase No: 36-08140

Motion to Correct
Clerical Error in
Partial Decree

L/V\.,/\../v\./\_.a\../\./

COMES NOW, the Claimant in the above captioned Subcase to move that this
Court utilize the authority granted in LR.C.P. 60(a) and/or LR.C.P. 60(b) and correct a
clerical error found within the partial decree issued in this Subcase.

The clerical error at issue is the inclusion of the clause limiting the water right to
13,000 gallons per day, which states in total:

THE QUATITY OF WATER UNDER THIS RIGHT SHALL NOT

EXCEED 13,000 GALLONS PER DAY

Partial Decree 36-08140 January 18, 1998 (Exhibit B to the Affidavit of Jason R.
Miciak).

The limiting clause is not a valid condition of this water right as is demonstrated
by examination of the Director’s Report in this Subcase. Exhibit A to the Affidavit of
Jason R. Miciak. The Director’s Report does not contain any language referring to a
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13,000 gallon limitation. Jd No objection was filed in this subcase because the claimant
had no notice of such a limitation.

The Court is not constitutionally bound to decree an unobjected to Director’s
Report. In Re SRBA Case No. 39576, 128 ldaho 246, 262 P.2d 614, 630 (1995).
However the Court would never unilaterally impose an element or restriction in a decree
without notifying the claimant. Therefore, any additional limitation found in a Partial
Decree where there was no Objection to the Director’s Report must be a clerical error.
IRCP 60(a), cited in (401), is specifically written to remedy instances such as this where
a Partial Decree is issued with a clerical error.

Therefore, the Claimant’s respectfully request that this Court issue an Amended
Partial Decree which does not contain the 13,000 gallon limitation. Claimants also

request that this motion be heard on an expedited basis.

DATED this =rd day of o , 2002.

JASON R. MICIAK

CERTIFICATE OFMAILING

P&
| HEREBY CERTIFY that on this <51 day of s, 2002, |

caused a true and correct copy of the above indicated document to be ed by placing
the same in the U.S. Mail, postage prepaid, addressed to all parties and counsel listed

above, and all parties currently listed on the SRBA website for expedited hearing mailings.

=zl

JASON R. MICIAK
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Twin Falls, Idaho 83303-2632
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No: 36-08140
Case No. 39576

Affidavit of

Jason R. Miciak

P’ Miet’ M’ N e’ St N S

JASON R. MICIAK, being first duly sworn upon oath, deposes and states as
follows:

1. Your affiant is a duly licensed attorney in the state of Idaho and
make the following declarations based upon personal knowledge.

2. Attached as Exhibit A to this Affidavit is a true and correct copy of
the Director’s Report issued in subcase No. 36-08140.

3. Attached as Exhibit B to this Affidavit is a true and cotrect copy of
the Partial decree issued in Subcase No. 36-08140.

4, Further You Affiant Sayeth Not:

"

cock a
DATED this S day of l/_bf,c“udf ,2002.

Affidavit of Jason R. Miciak - 1



IASON R. MICIAK

SUBSCRIBED AND SWORN to before me this _ -2  day of

/’/ﬂy 2002.

STEVEN D. PETERSON

Nextary Public
Stare of Idaho

Affidavit of Jason R. Miciak - 2

b I

‘NOTARY PUBLIC FOR IDAHO _ -
Residing at:_Zze/-~ fhiers S
My commission expires: s=2~2oaé
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IBAHO DEPARTHENT OF WATFR RESCURLES DATE: WOY-2- 1992
PAGE: A-1486

AJSE3HNP
RECOMMENDED MATER ALGHTS ACGUITED LINDER STATE LAW
RIGHT PRLORITY FERICD NF USE HAR [P
NUMAER HAME L ADDRESS DATE MMPOSE OF 1ISE FROM TO RUANTITY 8AS1S DF CLAIM
SOURCE : GROUNDUATER
14-08139  MC CORO FAMILY PARTHERSHIP pDif2t/ 1983 STOCKMWATER 01-01 12-3% Rt CF3 LICENSE
3435 SOUTM 2400 EAST 9.4 AFY
JEROME D 333 pORESTIL no1-01 ¥2-31 .0b [W 1
2.4 AFY
NTAL QURATITY: 05 CFS
11.8 AFY
zﬁz-.:ﬂﬁ»ﬁﬂ:.:ﬂﬂ
DOMESTIC) 2 HOMES; STOCKWATER) 780 RANGE CATTLE
FOINT OF DIVERSLON:
0Bs 16E 329 NRWHY
PLACE OF USE: STACKMWATER
T0BS R16E 529 HNH
PLACE BF USE: DOMESTIC
T0BS RI6E 529 KM
34-08140  ME CORD FAMILY PARTNERSHIP 122171983 STOCKWATER o1-01 12-31 o CFs LICEHSE
34195 & 2400 E 20.0 AFY
JEROME L0 83338 COMHERTIAL g1-01 42-31 -1 CFS
59.4 AFY
YOTAL QUANTITY: -1 £FS
79.4 AFY

HON-IRRIGATION -USES:
STOCKWATER/ 70D BAIRY CAVILE; COMMERC 1AL/ DALRY DARN USE

POINT OF DIVERSEOM:

7085 RiSE 530 SENENE
PLACE OF USE: STOCKMATER
1085 RISE $29 NWNW
530 NENE
FLACE OF USE: COMRERCIAL
1085 R16E 530

A

s 0 9VTHN
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PN S oy

H = 174
In Re SREA 3 PARTIAL DECREE PURSUANT TO ro iy
3 1.R.C.P. 54(b) FCR
Case Ho. IWETS b - I
y Water Right 35-D8140 b e D
e e et e
NAME & ADDRESS: MC CCRD FAMILY PARTNERSHIP
3415 § 2400 €
JERCME 1D 83338
JOURCE - GROUNDWATER
QUANTITY: 0.1 LFs
T9.4 AFY
THE QUARTITY OF WATER UNDER THIS RICHT FOR STOCKWATER USE
SHALL NOT EXCEED 13,300 GALLONS PER DAY.
PRIORITY DATE: 01/21/1583
POINT OF OIVERS{ON: TO8S RISE 530 SERENE Withir GOODING Caumty
PLURPOSE AND
PERIOD OF UoE: PURPCSE OF USE PERIOG OF USE GUANTITY
STOCKWATER 81-01 1231 0,11 CFs
£0.3J AFY
COMMERCIAL 01-01  12-31 0,11 CFsg
59.4  AFY

COMMERCTAZ. USE IS A DAIRY.

FLACE OF gk STUCKWATER Within GOOOING taunry
TREE R14GE 529 Nkw
830 NERE

COMMERCIAL Within GOCDING County
TOBE RT1&E 83D NENE

OTHER FROVISIONE NEUEEGARY FOR DEFINMITION QR ADMINISTRATION OF THIS WATER RIGHT:

THE QUAKTITY OF WATER DECREED FCGR THES WATER RIGHT roR
STUCKWATER USE 15 NOT A DETERMINATION CF HISTORICAL BEMEFICIAL
USE.

RULE 54(b) CERTIFICATE

i With respect to the {ssues determined by tha above Jjudgment or order, it {s hereby CERTIFIED, in sccordance
With Rule 54(b), I.R.C.F., thar the court has determined that there is me just remson fer delay of the ontry of a
final judgment and that the court has and doas hereby direct that the abgve judgment o- order shall be a final
judgaent upwn which execuytion may fssue and anm appaal may be taken as pr d by the Idako Appeilate Rules,

JANTEL C. HdRLBUTT, R, ; T

PRESIDING JUDGE
Sneke River Bosin Adjudicarien

PARTI1AL DECREE PURSUANT T2 R0 540l

Woter Right 38-08140 PABE 1

DEC-29-1997
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