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Introduction

This is the United States’ Response to the Emmett Irrigation District’s (“EID’s)
Motion for Summary Judgment and Memorandum in Support. The United States’ opening -
brief demonétrated that (1) the United States acting through the Bureau of Reclamation
(“Reclamation”) is the beneficial user of the water that powers the hydro-pumps, and (2) that the
water right is appﬁrtenant to the hydro-pumps.Y Memorandum in Support of the United States’
Motion for Summary Judgment (“U.S. Opening Brief”). EID argues just the opposite, that (1)
EID should be considered the beneficial user of the water right used to operate the hydro-pumps
at Black Canyon Dam because the hydro-pumps are used to deliver irnigation water to EID; and
(2) the hydro-pump water rights must be considered appurtenant to the land irrigated by EID’s
members.

This memorandum will demonstrate that nothing in EID’s memorandum
contravenes the United States’ arguments. Sbeciﬁcally, the United States will reaffirm that
powening the hydro-pumps is, in and of itself, a beneficial use; and thus the United States has
appropriated the water used to power the hydro-pumps. Further the United States will show that
the water right at issue in this case 1s appurtenant to the hydro-pumps rather than the lands owned
by EID’s members. In short, the United States will prove that it has met the requirements for
perfecting a water right under state law and accordingly the water right at issue in this case must

be decreed to the United States.

¥ The United States also argued that EID is estopped by its decades of silence on its

purported ownership interest 1n the hydro-pump water nights.
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Argument
I. THE EMMETT IRRIGATION DISTRICT HAS NO CLAIM TO THE WATER
USED BY THE UNITED STATES TO OPERATE THE HYDRO-PUMPS AT
BLACK CANYON DAM.

EID argues that the ownership of the water rights at issue in this case must be
determined as a matter of state law. Memorandum in Support of Emmett Irrigation District’s
Motion for Summary Judgment (“EID Opening Brief”) at 19 (quoting California v. United
States, 438 U.S. 645 (1978)). The United States is not relying on federal law here. Indeed, state
law requires this Court to hold that (1) Reclamation is the beneficial user of this water right; and
(2) the water night ts appurtenant to the hydro-pumps upon which it is used, rather than the lands
of the Emmett lrrigation District.

A. Reclamation is the beneficial user of the water.

In its opening brief, the United States established that it has appropriated the water
used to operate the hydro-pumps by diverting water from the Payette River and applying it to the
beneficial use of generating power. U.S. Opening Brief at 15-16. EID argues that because
Reclamation has a contractual obligation to use that power to bump water from the Black Canyon
Dam to EID’s North Side Canal, Reclamation should be divested of ali or part of the water right
it has appropriated. Reclamation’s contractual obligations, however, do not transform EID into

the beneficial user of the water used to power the pumps.?

¥ If anything, Reclamation’s contractual obligations only reiterate that the United States is
the beneficial user of the water. The contracts between the United States and EID require the
United States to deliver irrigation water to EID’s North Side Canal by means of the hydro-
pumps. Absent a water right to power the pumps, the United States would not be able to fulfill
1ts contractual obligations. Therefore there is no question that the water right enures to the

benefit of the United States.
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EID’s argument to the contrary is based upon a fundamentally flawed premise.
EID argues that “irrigation entities are the beneficial owners of water rights diverted for irrigation
within the entities boundaries.” EID Brief at 19. However, the water at issue here is diverted to
generate power rather than for irrigation purposes. Moreover, the water is used by the United
States, to power the United States’ hydro-pumps and returned to the river without ever reaching
the lands of the Emmett Irrigation District.

Idaho law recognizes the value of using water for power generation and protects
the right to use water for that purpose. Power is specifically identified as a beneficial use in
Idaho’s constitution. Id. Const. art. XV, § 3. In addition, the Idaho Supreme Court has long held
that diverting water for the purpose of producing power is a beneficial use. See, e.g., Union
Grain & Elevator Co. v. McCammon Ditch Co., 41 1daho 216, 240 P. 443, 444 (1925) (holding
water had been appropriated where “waters of the river were actually diverted and applied to the
beneficial use of producing power for the operation of the mill”). Moreover, the beneficial use of
“power” is not limited to electrical power. Rather, as Union Grain demonstrates, it extends to
using water to power machinery. See /d. at 443. That the power generated is later used to pump
water to irrigate the fields of EID does not diminish the fact that Reclamation has applied the
water to a beneficial use and in so doing completed an appropriation. Once Reclamation diverted
water and applied it to the beneficial use of generating power for the hydro-pumps, the United
States established a water right. /d. at 444,

EID’s argument is in effect that the contracts between EID and the United States
serve to transfer some interest in that water right to EID. It has long been recognized that a water

right 1s a form of property interest, if not a full property nght. Hard v. Boise City Irrigation &
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Land Co., 9 Idaho 589, 76 P. 331 (1904 )(appropriation of water and application to beneficial use
creates a property interest which can be transferred); ¢f. 1.C. § 42-101 (2002) (a water night
“shall not be considered as being a property right in itself”). The contracts cannot have
transferred the United States’ property interest in the water to EID because only Congress has the
authority to dispose of the property of the United States. U.S. Const. art. IV, § 3, cl. 2; Breen v.
Housing Authority of City of Pittsburgh, 119 F.Supp. 320 (W.D. Pa. 1954).

Moreover, as is shown below, the contracts neither purport to transfer an interest
in the United States’ water right to EID nor recognize that EID has any interest in the water right
the United States established through beneficial use of water to operate the hydro-pumps.

B. The contracts are consistent with the United States’ ownership of the water
rights used to operate the hydro-pumps.

In its opening brief the United States demonstrated that the water rights at 1ssue in
this case are appurtenant to the hydro-pumps. U.S. Opening Brief at 18-19. See also Section C
of this Argument, infra. Article 12(a) of the 1955 Contract states that all appurtenances to Black
Canyon Dam and the reserved works are owned by the United States. Thus the contracts
recognize that the United States owns the hydro-pump water rights; the only question left is
EID’s assertion that it has some beneficial interest in those rights amounting to a property right.?
Below, the United States shows that nothing in the contracts recognize such a right in EID.

i The 1921 Contract

EID argues that the language of the contracts between the United States and EID

¥ The November 18, 1921, June 30, 1932, and October 4, 1955 Contracts between the
Bureau of Reclamation and Emmett [rrigation District are attached to the U.S. Opening Brief at
Exhibit 5, Exhibit 20, and Exhibit 22, respectively.
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suggest that the water to power the hydro-pumps was never intended to be owned by
Reclamation. EID cites language in Article 32 of the 1921 Contract which explains that the
United States reserved all power rights and privileges “except the power required to pump
(during the irtigation season) the necessary water ....””" EID Opening Brief at 8 (quoting Article
32 of the 1921 Contract).

Article 32 of the 1921 Contract says nothing about the water rights used in
connection with operation of the hydro-pumps at Black Canyon Dam. Rather the provision
recognizes the United States’ discretion over the use of the Dam’s facilities and in particular, its
ability to use the Dam to provide irrigation water to the Black Canyon Irrigation District and to
generate hydropower.. The “exception” language cited by EID merely recognizes that the
contract operates to commit the power generated at the hydro-pump turbines for use in operating
the hydro-pumps in fulfillment of the United States’ contractual obligations. Nothing in Article
32 either recognizes that EID has any interest in the hydro-pump water rights or purports to
assign any such interest to EID ¥

ii. The 1932 Contract

EID further argues that the provisions in Article 47 of the 1932 Contract stating
“any and all diversions made by the District shall be made out of its own rights to natural flow
and stored water without encroaching upon said Government stored water ....” demonstrates that
the water used to operate the hydro-pumps must come from EID’s water rights. EID Opening

Brief at 11 (quoting Article 47 of the 1932 Contract}. That 1s not the case. The 1932 Contract

¥ Like Article 32, Article 22 of the 1921 contract, also cited by EID, merely addresses the
use of power generated at the dam. [t says nothing about water rights.
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was written to enable EID, inter alia, to install “an electric pump with a capacity not exceeding
fifty (50) second-feet, for the purpose of pumping water from the back water above the said
Black Canyon dam into the North Side canal ....” 1932 Contract at Article 45. Thus, “diversions
rﬁade by the District ... out of its own rights to natural flow and stored water” refers to the
diversions that the District elects to make through its electric pump. In contrast, the water usgd
to operate the hydro-pumps is diverted by Reclamation from the water impounded by
Reclamation behind Black Canyon Dam. In no way is the diversion made to power the hydro-
pumps a “diversion made by the District.”

That point is confirmed by Article 47 of the 1932 Contract which was written to
clarify the extent to which Reclamation would provide water to EID beyond the quantity of water
which had been promised EID in the 1921 Contract and which EID would be able to operate its
electric pumps to obtain additional water. The 1932 Contract provided that when “six hundred
(600) second-feet or more of water in excess of the “Government stored water,” was flowing
past Black Canyon Dam, Reclamation would provide EID 300 second-feet of water in the North
Side Canal, an agreed amount through the South Side Canal diversion works, “and also such
additional amoﬁnt as 1s provided by means of the construction of the additional works authonized
under article 45 of this contract {i.e., the electnic pump].” 1932 Contract at Article 47.

When there was less water available, the 1932 contract provided EID with a

percentage of the flow above the “government stored water.” [d. However, “any and all

¥ “Government stored water™ is defined in the 1932 Contract as being the stored water from

Deadwood Reservoir and “such other reservoirs, if any, as may be hereafter constructed by the
United States.” 1932 Contract at Article 47.
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diversions made by the District shall be made out of its own rights to natural flow and stored
water without encroaching upon said Government stored water or the water agreed herein to be
allowed to pass over or through said dam.” /d. (emphasis added). In other words, Reclamation:
would diveﬁ a percentage of the excess and deliver it to the North Side Canal. In addition,
Emmett Irrigation District could.supplement the flow into the North Side Canal by means of its
electric pump, but it could only divert from natural flow or its own storage rights and could not
draw from storage water released to satisfy Governmental contracts with other irrigators.f Thus
Article 47 of the 1932 Contract reaffirms that any diversion considered to be “made by the
District” was done through the District’s electric pump and not the hydro-pumps.

jii. The 1955 Contract.

Similarly, EID’s argument that the 1955 Contract acknowledges that Emmett
Irmgation District is the beneficial owner of the water used to power the hydro-pumps is
unavailing. As the United States explained in its opening brief, Article 12(a) demonstrates the
parties’ agreement that the United States owns the water rights appurtenant to the hydro-pumps.
U.S. Opening Brief at 18. Nevertheless, EID contends that Article 12(b) of the Contract, which
allows the United States to “permit such uses of these dams and reservoirs as are not inconsistent
with the rights of the District under this contract ...”” somehow demonstrates that EID is “at the
least, the beneficial owner of the water right™ used to operate the hydro-pumps. EID Brief at 13.

Article 12(b) merely allows the United States to permit the use of the dam to other

parties, so long as its doing so doesn’t interfere with the United States’ ability to meet its

& The operation of EID’s electric pumps is explained in the Affidavit of Steven Jarsky, filed

concurrently with this brief.
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contractual obligations to EID.? Thus rather than restricting the United States’ interests, Article
12(b) expands them.

EID further relies on Article 13(a) of the 1955 Contract which provides that the
water rights held by the United States in connection with the Black Canyon Powerplant “shall at
no time be exercised to the detriment of the water rights held for the benefit of the District as
provided in this contract.” As EID explains, Article 13(a) “specifically relates to hydroelectrical
power (as opposed to hydropower). EID Opening Brief at 13. Thus the provision is of limited
utility in addressing the hydro-pumps.

Article 13(a) serves a parallel function to that of Article 12(b), in that it
acknowledges the United States’ ability to take certain actions® so long as doing so does not
interfere with the United States’ fulfilliment of its contractual obligations. Thus article 13(a)
recognizes the United States’ ownership and operation of the hydroelectric powerplant, but
clarifies that the United States cannot operate the powerplant in such a way as to interfere with
the delivery of water to EID pursuant to the contract.?

The final contractual provision EID relies on is Articie 16(a). As EID states,

Article 16(a) describes operation of Black Canyon Dam. What it does not do is suggest that EID

¥ As one example, Article 12(b) makes it clear that the United States has the right to use

Black Canyon Dam to provide water for the Black Canyon Imgation District.

] In Article 12(b), permitting use of the dam and related facilities by other parties; in
Article 13(a) operating the hydroelectric powerplant.

¥ As examples, Article 13(a) would prohibit the United States from releasing water stored
for EID at Deadwood Reservoir to generate hydropower or transferring water from the operation
of the hydro-pumps to the hydroelectric facilities if doing so would prohibit the United States

from meeting its irrigation water delivery obligations to EID.

United States’ Response to Emmett Irrigation District’s Motion for Summary Judgment
and Memorandum in Support - Page 8



owns the hydro-pump water rights. EII> emphasizes the language in Article 16 (a) which
provides that “[t]o the extent that any river flow at Black Canyon Dam is being passed
downstream from Black Canyon Dam to supply natural flow water rights or irrigation storage
rights, that water shall be available first to operate the direct-connected pumping installation.”
EID Brief at 14 (emphasis in original). Article 16(a) merely represents Reclamation’s agreement
that water being passed through the dam will be used to power the hydro-pumps first, rather than
being used to operate the hydroelectric generators. Reclamation’s agreement to give precedence
to the operation of the hydro-pumps in no way suggests that Reclamation has relinquished the
water rights it established through beneficial use of the water at the hydro-pumps.

EID finally argues that it should be the beneficial owner of this power water right
because “construction of Black Canyon Dam required the movement of the District’s original
point of diversion serving the North Side irrigation canal.” In fact, construction of the dam did
not require the relocation of the EID diversion works. At least five miles separates the original
diversion point from the farthest point of backwater effects from the dam. In addition, the
Payette River drops about 80 feet through this stretch. Thus, the original diversion point of
Emmett [rrigation District was clearly not endangered by the construction of the Black Canyon
Dam. The Montour Farmers Ditch Company operates a diversion just below EID’s old diversion
point. See Affidavit of Ruth Page (filed concurrently with this brief) at Y 6-8. Thus, there is no
question EID could have continued to operate its original dam after Black Canyon Dam was

constructed. Indeed, EID retained the legal nght to do so until 1952, when it finally changed the
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point of diversion for its irrigation water rights.¥

C. The water right used to operate the hydro-pumps at Black Canyon Dam is
not appurtenant to land within the Emmett Irrigation District.

Emmett Irrigation District cites the 1902 Reclamation Act, Idaho Code, and
various court cases for Ithe proposition that the water rights used to operate the hydro-pumps must
be appurtenant to the lands within the District. EID’s argument, however, is undone by one
simple fact: the cases and statutes it relies on refer to water used for irrigation purposes rather
than water rights used to generate power. For instance, EID explains that the 1902 Reclamation
Act states “[t]he right to the use of water ... shall be appurtenant to the land irﬁgated.” That
provision, however, addresses water that 1s used for irmigation. See United States v. Humboldt
Lovelock Irrigation Light & Power Co., 19 F. Supp. 489 (D. Nev, 1937), rev'd on other grounds
by United States v. Humboldt Lovelock Irrigation Light & Power Co., 97 F.2d 38 (9™ Cir. 1938).

Similarly, Anderson v. Cummings, 81 ldaho 327, 340 P.2d 1111 (1959) and Parke
v. Bell, 97 Tdaho 67, 539 P.2d 995 (1975) merely stand for the proposition that water used for
irrigation is appurtenant to the land it is applied to. Water used for purposes other than irrigation
is not appurtenant to land at all. KRM, /nc. v. Caviness, 925 P.2d 9 (NM App. 1996). Idaho law
recognizes that water used for purposes other than irrigation is appurtenant to the thing upon
which the water is used rather than any parcel of land. 1.C. § 42-101 (2002) states “the right to
the use of any of the public waters ... shall become the complement of, or one of the

appurtenances of, the land or other thing to which, through necessity, said water is being applied”

1y
38.

Coptes of the documents filed to move the diversion point are attached as Exhibits 37 &
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(emphasis added). Thus Idaho law recognizes that the water rights used to operate the hydro-
pumps are appurtenant to the thingl to which the water is being applied-the hydro-pumps. Indeed
the same principal which makes irrigation water appurtenant to land demonstrates that the water
rights must be appurtenant to the pumps: absent water to power them the pumps have no value.

As the United States established in its opening brief, Reclamation beneficially
applies the water at issue to the turbines of the hydro-pumps, which in turn generate the power to
operate the centrifugal pumps that deliver other water pursuant to contract. Generating power is
a complete beneficial use in and of itself. Union Grain, 240 P. at 444. Afier the water used to
power the hydro-pumps is put to that use, it is discharged to the river.”¥ The water actually
delivered to the north side canal by the United States is water EID has appropriated for irrigation
purposes. That irngation water 1s appurtenant to the land within the District; the water used to
power the hydro-pumps is not.

Conclusion
Contrary to Emmett Irrigation District’s argument, the United States, acting

through the Bureau of Reclamation, is the beneficial user of water right 65-11412. Since 1926

v Thus, even if, as EID argues, the water must be appurtenant to some parcel of land, it still

would not be appurtenant to the lands of Emmett Irrigation District. 1.C. § 42-1402 (2002) states

{1]n allotting the waters of any water system by the district court according to the
rights and priorities of those using such waters, such allotment shall be made to
the use to which such water 1s beneficially applied .... The right confirmed by
such decree or allotment shall be appurtenant to and shall become a part of the
land on which the water is used ....

Therefore, the water to power the hydro-pumps would be appurtenant to the land on which the
hydro-pumps are situated rather than irrigated lands within EID.
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Reclamation has diverted water from the Payette River through facilities owned and operated by
the United States, beneficially applied the water to generate power, and in turn used that power to
operate hydro-pumps owned by the United States. After the water has been used to generate
power, 1t 1s discharged to the river. At no time while the water is put to use does it leave the
property of the Bureau of Reclamation, and once Reclamation has completed its beneficial use of
the water, 1t 1s returned to the river.

The fact that Reclamation’s use of the water brings Reclamation the further
benefit of allowing it to meet its contractual obligations to the Emmett Irrigation District is no
justification for depriving the United States of any interest in the water right it has lawfully
appropriated. Moreover, the contracts between the parties are entirely consistent with the United
States ownership of the water rights used to generate power to operate the hydro-pumps.

Finally, because water right 65-11412 is beneficially used to generate the power
necessary to enable Reclamation to meet these contractual obligations, the water is appurtenant to
the hydro-pumps. The water used to operate the hydro-pumps never reaches the lands of the
Emmett Immigation District and there i1s no basis to find the water right appurtenant to those lands.

In short, the United States has diverted water, applied it to the beneficial use of
generating power and therefore has appropriated it. Accordingly, water right 65-11412 must be

decreed to the United States.

United States’ Response to Emmett Irrigation District’s Motion for Summary Judgment
and Memorandum in Support - Page 12



¥n

Dated this ,b/ !day of March, 2003.

Respectfully Submitted,

solw 1t

David W. Gehlert
Attorney for the United States
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STATE QF 1IDALQ

PP LTUENT OF RCLAIAT IOV

'n the I'rtter of the fpplicniian of )
)
The Fmmett Irrioation UListriet } ORD™R GRATTING CHAIIGT
of Umnett, Ild=aho ) OF PO OF DIVERS 0N
J
For a ehenpea of Fv int of Diversisn in ) Ho, 211
Fryette diver, Gem County, Idsln. )
)

VH'RIAS, On tha Zbth dny of Jenunry, 1850, mt the Lepartment of Hrelrnme-
tien of the State of Idahn, ot Loise, Idsho, the applincntion of the kmnett Irri-
swtion District, of Fmmett, 1d°ho, for s chanve of point of diversion fron Pay-
2%t diver, eame on remulnrly for heoring, pursusnt to published notice, in due
and stotntery form, snd,

Wi'iizAS, Mo proteat has been filed spegeinst the applicstinn, 2nd the =vj-
donee filed by the applicent, rith the eppliemrtion, shows thet more economical use
of the meter will be obbeined by such cheange, 8nd tiot no other water user will be
injured thereby;

Ne sy THEATFORE, IT 15 HVRERY ORDYIFD Thot the awid epsliecation be, and
the same 1s hereby grented, and that e Certificrte of Chanee of Point of Diveraion
b~ issued to the spplicent herein, ss provided by the isws of the State of Idaho.

I WITHIYNG WEWRIDF, 1 have hereunto set my hond nnd erused the officirl
3~11 of the Depertment of Reclhrmutisn of the Stnte of [dalio to be herennto gffixed,
2t Hoise, Idsho, this 30th day of Januery, 1057,

Wo&w

MAT, R, WJLP
State Heclamntion Enrinecer
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STATE OF IDANPD
NFEPARTEENT  QF  RECLAI'AT INH
CHOTTRJCAT  QF CHAN® OF FODTT OF DI [od® W T [0oremsem ma 0 o

Mo. Fll

TVEY S PO CTRTIFY THAT The EMFWIT ThRICATION LIGTRICT, of Fmeeth  ddabe,

i3 the a7per o~ and usjnr s cortein water right for 160,7896 cubie feat per sorn
of the waters of Payette River, with priority of t=y 76, 100I, sald wvater ri.n¢
beine evidenced by License snd Certificete of lLater Rircht No, 107, issned ko toe
jiepertment of Reclmmtion of the Gtste of Idoho, to the Pmmett Irrigetion Diet-t.t
5044 License be~ring dota nf Denamber 20, 1913, nAnd being spourtensut to the 17w -
within the boundrries of said Tmmett Irriestion l'istrict,

That snid License end Certificate of .rnter Rirht has been entered in

tha records of the Depertment of ieclamstlion of the {itrte of ldnho, in Volume
nf Licenses, at Fuze 1318,

And that now, upon tne sppliestion of Tha Ermett Irrigation bistrist, -
pmmatt, Idsho, for Certificnts of Cutnue of Point of Diversion for 189 3RAG enhin
faat per second of weter from Prystte River, mrde before the Stete Reclammtinnp
“peineer of the State of Idsng, #nd s=21d spplication having been granted, the ri
t~ ghanre such point of diversion is HTRIZY GRANTERDL.

That said chance of point of diversion shall not modify in effect =-l4
v ter ri-lit, or place of use, seid weter is to be limitad 8%t any given time o
an srount neturlly needed and beneficially used for such purpeses, snd sholl not
exceed the followinz zmount, to-wit:

16%,3826 cubic feet per second with priority l'ay 26, 1903,
That seid mater risht is eppurtenaent to the 1snds sbove descrited,

Thnt the weter ri-ht hereby described h~s heretnfore been diverted fror
pevette Rlver, with point of éiversion 770 feet South, 16 degrses Yest from thn
qurrter earner batween teetions PS5 nnd 3C, Townshlp 7 North, Renrces 1 end £ rret,
R.IM.

That the mater risht chove dascribed =111 hereafier ba divartrd from
Pryetta Hivar, with points of dlversion located in Lots 1 »nd &, Section 2T, Town-

ship 7 llarth, ivnea 1 est, I',1,, at the Black Canyon Tam,

1 WITHPSS W15 F, | have hersunto get my hond and coused the of ffoi-d

aar]l of the Depertment of ieclsrtion of the Htate of ldoho, te be hereunto B AR

nt Koism, Idaho, this F0th dry of Jwpucory, 1962,

M@éﬁ Al

Arde ®e KULE
it"te Henlamation !‘neineer

United States’ Response to Emmett Irrigation District’s
Motion for Summary Judgment Ex. _32 Pg. 1%
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STATE OF IDANO

DEPARTIANT OF RECLAMATION

In the hoatter of the Appliecestion of

ORDFR GRANTING CLATIGR
OF PUDTT OF DIVIRSION

)

: )

I'ne Tmmett Irrigstion District )

of Emmett, Idasho )

)

- For o ciange of Point of Liversion in } No. 212
Payette River, Gem County, Idaho, )
)

WHEREAS, On the 2%th dsy of January, 1850, at the Department of Reclars-
tion of the State o’ Idaho, at Bolse, Ideho, the application of the lmmett Irri-
fation District, of Tmett, Idsho, for e chenge of point of diversion from Py
ette River, ceme on regulerly for heering, pursusnt to published notice, in due
und stetutory form, and,

WHEREAS, No protest has bLeen filed against the epplicetion, and the evi-
tence filed by the applicant, with: the application, ahows thet more economicsl use
of the water will be obteined by such chenge, and that no other w¥eter user will be
injured thereby; ‘

N3, TH’BREFOR‘E, IT IS H"RERY ORDCFRFD Thet the seid appliecatinon be, and
tne some {s hereby grentad, snd thot & Certificete of Chenge of Point of Diversion
ba {ssued to the epplicant herein, 8s provided by the laws of the Stete of Idsho,

I WITHESS WHERZOF, I heve hereunto sst my hend end ceused the officisl
"1 nf the Depertment of Reclamstion of the Stste of Idrho to be hereunto affixed,
nt v1se, Idaho, thia 30th dry of Jenuery, 1952,

Yok R Kty

MARK R. KULP
Stote Reclsmstion Engineer

United States’ Response to Emmett Irrigation District’s
Mation for Summary Judgment Ex. 38 Pg 17



STATERE OF IDAHO
DEPARTMENT OF RECLAMAT ION
CERTIFICATE. OF CHAIGE OF POINT OF DIVERSION OF LICENSEID WATER RIGHT,

No, 212

THIS IS TO CZRTIFY That The EMMETT IRRIGATION DISTRICT, of Frmett, Idsho,
is the owner of and using a certain water right for 124 cubic feet per second of
the waters of Peyette River, with priority of July 29, 1908, ssid water right be-~
ing evidenced by License snd Certificets of Weter Right No., 4112, issued by the
Dapartment of Reclsmstion of the State of Ideho, to the Emmett Irrigetion Distriet,
said License bearing dete of May 11, 1940, and being eppurtenant to the 18ndg
mithin the boundaries of s2id Fmmett Irrigetion District,

That said License ahd Certificete of Wster Right hss been entered in
the records of the Depertment of Reclamation of the Stste of Idsho, in Volume
7 of Licenses, st Page 4020,

And thet now, upon the applicetion of The Lmmett Irrigstion Diastrict, of
Frmett, Ideho, for Certificete of Chenge of Point of Diversion of 124 cubic feet
per saecond of water from Peayette River, made before the State Reclamstion Engineer
of the Stete of Idsho, and ssid Bpplicetion having been grented, the right to
chenge such point of diversion 1s HEREBY GRANTED. :

Thet s21d .change of point of diversion shell not modify in effect said
water right, or place of use, 3s1d water is to bs limited &t eny- given time to
“n Amount actuslly needed anc beneficis®lly used for such purpases, snd shsll not
exceed the following smount, to-wit;

124 cubiec fent per mecond with priority of July 28, 1908,
That soid weter right is sppurtenent to the lends above described,

Thet the water right hereby described hes heretofore been diverted from
Fnyette River, with point of éiversion 770 feet South, 16 degrees West from the
munrtar corner between Sections 25 and 30, Township 7 North, Renges 1 end £ Last,
218

That the weter right ebove described will hereafter be diverted from
frivette River, with points of diversion loecdted in Lots 1 end 6, Section 22, Town-
ship 7 North, Henge 1 !iest, H,..., et the Bleck Cenyon ler.

Il WITNESS WIREZCK, I heve hereunfo set my hAnd and ceused the officiml
sen]l of the Deportment of Heclemotion of the Stete of Ideho, to be hereunto sffixed
nt Bolse, Ideho, thie 30th dey of Januery, 1952,

)714¢AL&12C244;k

MARK R. KULP
Stete Reclsmation knginser

United States’ Response to Emmett Irrigation District’s
Motion for Summary Judgment Ex. 3§ Pg. 18
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UNITED STATES OF AMERICA

DAVID W. GEHLERT

Trial Attorney, General Litigation Section
Environmental and Natural Resources Division
U.S. Department of Justice

999 18™ Street, Suite 945, North Tower
Denver, CO 80202

(303) 312-7352

Attorney for the United States of America

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase Nos. 65-11412 and 65-11412A

Case No. 39376

)
)
} AFFIDAVIT OF STEVEN JARSKY
)

STATE OF IDAHO )
County of Ada )

I. STEVEN JARSKY' being first duly sworn. do depose and state:

l. I 'am the Operations and Maintenance Technical Services Manager for the
western factlities of Snake River Area Office of the Pacific Northwest Region of the Bureau of
Reclamation.

2. I make the following statements based on my personal knowledge and 1
am competent to testify thereto.

3. My educational and professional background consists of a B.S. degree in

Electrical Engineering from Cornell University. | have worked as an O&M manager for the

Bureau of Reclamation for 19 years.



4. In my position. with the Snake River Area Office of the Bureau of
Reclamation, I am the government official that manages, directs, and oversees the operations and
maintenance at USBR facilities in southwest Idaho and eastern Oregon.

5. For 19 years, | have managed and directed the operations and maintenance
at the Black Canyon facility. My responsibilities include directing the operation and
management of the two hydro-pumps located in the Black Canyon powerplant building whiéh
are the subject of this iitigation.

6. Water can be pumped to the north side canal by one of two means: (1) the
two hydro-pumps located in the powerplant building or (2) the four electric pumps located on the
north side of Black Canyon Dam. The electric pumps have a total capacity of 72 cfs and are
operated and maintained by Emmett Irrigation District (EID) personnel. They are located in a
conerete structure that is also maintained by EID. The power for these pumps comes from
Reclamation’s reserved power system from the Black Canyon station service bus, fed through a
fused disconnect in the Black Canyon switchvard.

7. The EID Manager calls the Black Canvon Control Center before he starts
or stops an electric pump and gives the time for the start/stop. It is logged by the Black Canyon
Control Center operator and he/she adjusts the outflow from the dam to compensate for the water
taken by the electric pump(s). in order 10 keep the reservoir level steady. The electric pumps can
only be started locally.

8. The electric pumps are utilized to provide supplemental water to the
hydro-pumps. When the hydro-pumps are delivering the maximum of which they are capable,
and more water is desired by EID. one or more electric pumps are started to supplement the

delivery of the hydro-pumps. The combination of pumps used varies with the additional flow



needed. Electric Pump #1 delivers 20 cfs. #2 delivers 25 cfs, #3 delivers 21 cfs, #4 delivers 6 cfs
for a total of 72 cfs. |

9, On occasion, the electric pumps have also been used when EID desired flows that
were less than the minimum output of the hydro-pumps, including early season startup to water-
up the canal at a controlled rate. (The absolute minimum output of each hydro-pump is 52 cfs.
but the pumps are normally run with an output no less than 70 cfs to improve their operational

stability.)

DATED tthis [é Day of March, 2003.

SIe\@ﬁ Ja{z/y/lu{4 /
[

SUBSCRIBED AND SWORN to before me this /3’ Day of March, 2003.

; Notary Public for Idaho
.\\‘1\“ i l'lc,‘ " Resldlng at. ”éﬁlb 1 ‘_)
f My Commission Expires: £8/~/t ~ 20 &

LTI



UNITED STATES OF AMERICA

DAVID W. GEHLERT

Tnal Attorney, General Litigation Section
Environmental and Natural Resources Division
U.S. Department of Justice '
999 18™ Street, Suite N945

Denver, CO 80202

(303) 312-7352

Attorney for the United States of America

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA
Subcase No. 65-11412 and 65-11412A

Case No. 39576 AFFIDAVIT OF RUTH PAGE

S’ Nt g e N S

STATE OF IDAHO )
} ss.
County of Ada )

I, Ruth Page, being first duly swom, do depose and state:

1. I make this affidavit based upon personal knowledge, and I am competent
to testify thereto.

2. I am employed by the United States Department of Interior, Bureau of
Reclamation as a Water Rights Officer.

3. My educational and professional background consists of Bachelor's of
Science in Rangeland Resources Management from Oregon State University and a Master of

Public Affairs from Boise State University; Thirteen years professional experience as a



Rangeland/Resources Management Officer with both the USDA Forest Service and the Bureau
of Reclamation, and 6 years professional experience as a Realty Specialist/Water Rights Officer
with the Bureau of Reclamation.

4. I am responsible for water rights coordination for the Bureau of
Reclamation throughout the Pacific Northwest Region, including securing, protecting, defending
and perfecting Reclamation water rights.

5. As part of my job responsibility, I have been assigned SRBA work in Basin
65 within the Payette Basin. In the litigation of water rights 65-11412 and 65-11412A, my
assignment is to assist in accurately describing Bureau of Reclamation and Emmett Irrigation
District water nights diverted and facilities at Black Canyon Dam.

6. During the first week of December 2002, I contacted Mr. McConnel of the
Montour Farmers Ditch Company to determune the location of the former Emmett Irrigation
District diversion dam relative to the Montour diversion point. Mr. McConnel informed me the
Emmett Imgation District dam was on the county line and approximately 1 mile upstream from
the Montour diversion point. Montour Farmers Ditch Company continues to divert from their
diversion point to this day. Mr. McConnel indicated that there may be some of the original
structure from EID's dam remaining on the south side of the river.

7. The 1921 EID Contract with Reclamation and the 1920 Wylie Report
indicate the EID cnb dam was located about six miles below Horse Shoe Bend and 22 miles
above Emmett, Idaho. Horse Shoe Bend 1s focated at about river mile 57. The Montour
diversion is located about % mile upstream of river mile 51. The County Line and location of the

EID cnb dam is located about Y4 mile down stream of tiver mile 52,



3. Based on the above information, I have determined the location of the EID
crib dam and that is was located above the diversion point for the Montour Farmers Ditch

Company.

DATED this 13th _ Day of March, 2003.

| -”7
%{/: 7\
Ruth Page
Water Rights Officer

,-(b

SUBSCRIBED AND SWORN to before me this \ j Day of March, 2003
RRCILLLL T e y
\'0 . HOp" Notary Public for Idaho t"‘“‘ “-“’/ J\,A—

Residingat: 15 ¢ /
My Commission Expires: \ /> > / 05

LTI A



