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R S

State of Idaho )
) ss.
County of Ada )
Allen Ruberry, being first duly sworn, deposes and states as follows:
1. My name is Allen Ruberry. I am a Senior Water Resources Agent with the
Adjudication Bureau of the Idaho Department of Water Resources (“IDWR” or the
“Department™). This affidavit is based upon my own personal knowledge.

2. My work address is Idaho Department of Water Resources, 900 North Skyline Drive,

Suite A, Idaho Falls, Idaho 83402, 1 reside in Idaho Falls, Idaho.
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3. My educational background is as follows: BS Geology, Boise State Univ. 1980;
Assoc. Degree, Civil Engineering, Idaho State Univ., 1979; Cert. Drafting and Design, 1968.

4. My Department of Water Resources work experience includes the following: 1975 to
1977, IDWR, Hydrologic Aid, Adjudication Bureau; 1979 to 1980, IDWR, Water Resource
Agent, Dam Safety; 1993 to Present IDWR, Sr. Water Resource Agent, Adjudication Bureau.

5. As part of my duties as Senior Water Resources Agent, I conduct field investigations
for water right claims filed in the Snake River Basin Adjudication.

6. 1understand that on May 16™ the Court held a scheduling conference on subcase nos.
31-11700 and 31-11701. The parties involved in these subcases are: Claimants, Nick R.
Hillman, Randy J. Hillman and Ron R. Hillman (Hillmans) and objectors, Margaret Hagenbarth,
David J. Hagenbarth and James F. Hagenbarth (Hagenbarths). At that scheduling conference the
Court requested an affidavit from the Department addressing whether or not the Department
considered these two water rights to be duplicate claims of claim no. 31-82. This affidavit
responds to that request.

7. 1have attached a diagram as Figure 1 that provides an overview of the water rights
discussed in this report as well as a visual perspective of their relationship to the Hagenbarths’
water rights. The diagram shows West Camas Creek, Bear Gulch Creek and Crab Creek. The
area around West Camas Creek and Crab Creek below the confluence of Bear Gulch Creek and
West Camas Creek has many springs that contribute water to the main channel of West Camas
Creek and Crab Creek. Bear Gulch Creek does not contribute significant amounts of water to
West Camas Creek. The Hillmans water right nos. 31-11700 and 31-17701 are the only water
rights from Bear Gulch Creek. As the diagram shows, the confluence of Bear Gulch Creek and

West Camas Creek is downstream from the diversion used by objector, Hagenbarths. Water
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right nos. 31-11700 and 31-11701 with the source as Bear Gulch Creek do not affect water users
upstream from the Bear Gulch Creek confluence with West Camas Creek.

8. The following information sets forth the basis of my recommendation of
Hillmans’ water right nos. 31-82, 31-11700 and 31-11701. On April 9, 2001, I met with Nick
Hillman concerning his water rights, which, include for purposes of this report, water right nos.
31-82, 31-11700 and 31-11701." 1did not consider 31-11700 and 31-11701 as duplicates of 31-
82 for the following reasons:

9. The claim for 31-82 was from the source West Camas Creek based on a prior
decreed right from the Sauve v. Abbott decree. Sauve v. Abbott, Case No. 635, Decree (Dist.
Idaho Nov. 1, 1930). Both claim nos. 31-11700 and 31-11701 claim Bear Gulch Creek tributary
to West Camas Creek as their source.

a. In addition to having different sources than 31-82, claim nos. 31-11700
and 31-11701 also have a different basis. According to a Mortgage
document I received from Nick Hillman, (a copy of which is attached
hereto as Attachment A) claim no. 31-11700 is based on a posted notice
dated October 19, 1897 and is referenced in the second single-spaced
indented paragraph in the Mortgage document. Claim no. 31-11701 has a
priority date of one year later, May, 1898, and is discussed in the third
single-spaced indented paragraph in the Mortgage document which states
that there is a water right based on a decreed right in a case titled Cartier

v. Buck.’

' Hillmans have several other water rights from West Camas Creek that are not discussed in this report

because they are not relevani. Those water right numbers include 31-83, 31-84, 31-85, 31-80.
2 According to the Mortgage, this decree was entered by the District Court of Fremont County, Idaho on

June 20, 1902, recorded in Book “A” of Judgments, page 570 in the Office of the Clerk of the District Court in
Fremont County, Idaho.
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b. The claimed (and recommended) points of diversions between 31-82 and

31-11700 and 11701 are also different. The point of diversion for 31-82

from the Sauve v. Abbott decree states that the point of diversion is

“lo]ne-fourth mile up stream from the land to be irrigated (land located in

Township 13 North, Range 38 East, Section 25, NW quarter).” However,

the posted notice upon which claim no. 31-11700 is based discusses a

point of diversion “[a]bout two miles West” of the land in the NW quarter

of Section 25 Township 13 North, Range 38 East. Claim no. 31-11701 is

mentioned in the Mortgage following reference to the Posted Notice for

water from Bear Gulch Creck so I concluded that it too was a water right

from Bear Gulch Creek.

c. The following chart provides a comparison of the three claims.

Claim Source Point of Diversion | Priority Date | Basis of Claim
No. Claimed Claimed Claimed
31-82 West Camas 13N 38E §22 5/1/1898 Decreed
Creek NWSENE Sauve v. Abbott
13N R38E S23
SWSWSE
31-11700 | Bear Gulch 13N 38E S22 10/19/1897 Beneficial Use
Creek NWNENW
31-11701 | Bear Gulch 13N 38E 8§22 5/1/1898 Beneficial Use
Creek NWNENW

Given the above information, I did not consider 31-11700 and 31-11701 as duplicates of

31-82.

10. The objector Hagenbarths allege that the Cartier v. Buck decree was supersceded

by the Sauve v. Abboit decree and that water right nos. 31-11700 and 31-11701 are duplicates of

water right no. 31-82 which was decreed in Cartier v. Buck. 1have made a brief review of that

decree since Hagenbarths have provided a copy. The Cartier v. Buck decree apparently sets
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forth water rights from Camas Creek and its tributaries and has priority dates that range from
April 1, 1883 to May 1, 1901. The Cartier v. Buck decree does not set out for each water right
decreed, the source of that right or the place of use. A brief comparison between the Sauve v.
Abbort decree and the Cartier v. Buck decree demonstrates that other water rights from
tributaries to Camas Creek and Camas Creek itself existed in addition to the rights decreed in
Cartier v. Buck. In other words, the Cartier v. Buck decree does not appear to decree all the
water rights from Camas Creek and its sources. For example, water right 31-53 (decreed in
Sauve v. Abbot as water right no. 29) is for 0.4 cfs (20 inches) from Camas Creek with a priority
date of May 1, 1896. This water ri ght is not decreed in Cartier v. Buck even though it is from
Camas Creek with a priornity date similar to the water rights decreed in Cartier v. Buck.
Similarly, water rights 31-85 and 31-86 (decreed in Sauve v. Abbott as water right no. 41) are
both for 4.0 cfs (200 inches) with a priority date of August 18, 1899 and August 17, 1899
respectively. The source for these two water rights is West Camas Creek a tributary to Camas
Creek. However, water rights with these priority dates and amounts of water were not decreed
in the Cartier v. Buck decree. Thus, although Hillman’s predecessor, Frank Serfas, was decreed
a water right in Carrier v. Buck, this does not necessarily mean that the one water right decreed
to Mr. Serfas was the only water right he owned. As the above examples show, other water
rights existed besides the ones decreed in Cartier v. Buck.

11.  Irecommended claim nos. 31-11700 and 31-11701 with a priority date that pre-
dated the Sauve v. Abbotr decree because Bear Gulch Creek as a source was not specifically
decreed in the Sauve v. Abbott decree. Thus, I recommend beneficial use irrigation rights from
Bear Gulch Creek with priority dates that pre-dated the Sauve v. Abbort decree. However, if the
source was specifically decreed in the Sauve v. Abbott decree, 1 recommended the irrigation

water right with a priority date one day after the decree. For example, Hagenbarths claimed a
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beneficial use irrigation water right from Dry Creek with a November 10, 1893 priority date.
However, since Dry Creek was decreed in Sauve v. Abbott, 1 recommended Hagenbarths’ claim
no. 31-10740 with a November 2, 1930 priority date (one day after the Sauve v. Abbott decree).
Hagenbarths have objected to this recommendation wanting the 1893 priority date.

12. The information that 1 was provided for claim nos. 31-11700 and 31-11701,
including the Posted Notice and the Mortgage, demonstrated that these water rights were valid
historical beneficial use rights so I recommended them accordingly.

Further, your affiant sayeth naught.

DATED this _*4 _ day of June, 2002.

LB

ALLEN RUBERRY /
Senior Water Resourcés Agent, IDWR

SUBSCRIBED AND SWORN to before me this _/4-_ day of June, 2002.

&Qotary Public for Idaho
Residing at Beise <dobo Futls, fdato
My Commission Expires: _7/23/03

R
[P
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CERTIFICATE OF MAILING
I certify that on %Qm /4, 2002, T mailed and/or delivered the original and copies of

this form, including all dttachments, to the following interested parties, by placing them in sealed
envelopes, addressed as follows:

1. Original to:
Clerk of the District Court __Overnight Mail
Snake River Basin Adjudication % Regular Mail
253 Third Avenue North ___Hand-Delivered
P.O. Box 2707 7~ Facsimile
Twin Falls, ID §3303-2707
2. Copies to:
Chief, Natural Resource Division __Overnight Mail
Office of the Attomey General £ Regular Mail
Box 83720 __Hand-Delivered
Boise, ID 83720-0010 __Facsimile
IDWR Document Repository __Overnight Mail
P.O. Box 83720 “ARegular Mail
Boise, ID 83720-0098 __Hand-Delivered
__Facsimile
Ray Rigby __Overnight Mail
Attorney for Nick, Randy & Ron Hillman 4 Regular Mail
P.O. Box 250 __Hand-Delivered
Rexburg, ID 83440-0250 “AFacsimile
Michael Creamer __Overnight Mail
Attorney for Margaret Hagenbarth Y-Regular Mail
P.O. Box 2720 __Hand-Delivered
Boise, ID 83701-1200 __Facsimile

&i gnature of person delivering form
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ATTACHMENT A

TN R R R

B, Licde the Lolhoaey of Seniaiaar, i dnn

e 0L Oulr pord, one thonsand nine huaared ond Slateen, Leiecon

A oy
L~ Hillmeo, L-m;“_\_é_ﬂ_é_")} {A«tﬂ-_{/':c_;é_;_/_/__hl Llraers, td whdie, 0T Ll
Ludigon, wounty, Stute of Ienho, phTLl!HEfI' Lhe Liret nerl, oo
Crus. P. Burilett, of PocuLelin, e anonk County, =tlaae ol JToeorn,
purty nf the second part,
SIvMEssHTd Dwt the seid parties of Lhe first uert
for wué in consioerntiom af the cun of PFourteen Mhe et Pive

Hunéred Dollars, (glﬂ,LJO.UO) o by these nrasenii, areal, surnela,

3ell wnd Convey unto the seid periy of tie tecsat porl o
iie Leirs ant ussigas foraxer, w1l thoet corlein recd proportl cls

in tne County of Frepoal, nd Stete 0l Idaio, «nd louate feond

cnrticulerly dencribea v folloug, Lo-uitl:

Phe Horthiest Guarlelr ni oeclion o] L Lorii
Hulf of sSection kg the “outh jialf of Lhe Lol Lheust
gquurter, wné the Sonthveri cuartser of Hoaxtlion (UG Ll e
Rortiheust querter of the Morthewst ousrter ni Jeltlion L
nhe southenst olurter, lio south Mol f oof the Uortled
guarler, the Rortisest ouurter of tha Darihenst suarier, o ..
{Le Eust jiulf of the Portiwest oweriler of Sectlan o) i
14 Township 14, Horth Rwen;e b, Bust oi tle nolee ieria
in Premnnt County, Iéulo, oot ol alres 11e) weres, wome 0w
lees, wccording to Lthe Of ficiul plet of Lo survey ar L
eni (o londs returnes Lo ‘e Generw) lenG Giiice by Liwe
surveyor Generul.

Lk

Llso @11 of our right, Litle nue interesl 1o oo
to tny wnd 1l water cprertaiaing to the ol Jeaic, cne oo
perticularly «ll our right, title wnc interet in ané W
4 cubic fTeet of uater per second of time of tie .uters of
Bear Creek und its tributaries in Fremomn Gounty, Tdwin,
us Lthe same is shown wndé recoioed Lo Gack Tz' ool Nolloe
Vauter Rirlts, ot pupe 74, in thaer Gilice of
af Fremont Cowntye, Idela, wibich siid &
Jetaber 19, 1697, been woed apon tlhe nortkh
Section 25. :

0l

e volaty noourioar
forove sinon

1 it er of

410 €0 miners inecles of water Guting from tie st
duy of Lwy, lb96, end nsed i wll times sined ior’ th
irrigition_of the northaest cunrter of decltion i, w8 vioun
in o Grergd 91 the Tiotrict tourt of Froipnt Colat,, Touni
in ihe cause of Levi Cartier vs. J. . gléi, el o hae, Bedd
weceree being entered by weic couri Juue L), L, enae el
decree beiny recorced in boow v o f Judrnmeata, peeoe LY
in the W {ice of 1he Clerin ol the kislriet Uouatl in o propent
Cownty, ldatbo.

]




4180 wll ouwr right, title tndg interest in
uné to thet certuin weter riacht to 4.L secona feet
of the wuters of Bartlett Uprings, referred to in
Permit ;j910, Cortificute oi Completion ol Uoris,
issued oul of the Sléte Wirincerls SOffice v ont 14 -

N

? sl i, L
recorded in Booi "4" of Perruits, nupse UV in tle Gf{ice
of the stule Ensineer.

also thét certwin water right to 12 sevond Jeet
of the wsters of Goudy dpring, referrea to in Fermit
F9ll, Certificute of Completion of Worke, ilssued out
of Llhe Stute HEnpineer's Office, Aupust 21, 196%, recordad
in Book "4" of Fermits, ptie 911, in the office ni the
Stute Engineer.

i1so 411 our right, title wnd interest in wnd lo
the filings on high wuaters out of the West Fork of Cuwts
Creek in said IFremont County, uccording to the reentis
of Premont County. '

‘Phis mortgupe is given subjecl to o cartiin cubsisting

"

moristige on saic property mude by Chius. I. Bertlett unc PF. LBartiwe
Bartlett, his wnife, in tke sum of U2:00.DJ), duted jareh 10, 191,
und recordec in Fremont County, Idsho,

This mortgepe is given zubject to s ceriuin leouse ntde
by Chus. . burtletl, und k. Berthu Burtlett, btz .ife, to
C. A. Colishaw, duteé shout liny 1lmt, 1914, which 016 ieuﬂe
ig for & period of five years wnd e¥pires whout piey 1st, 1919

Trhis mortgape is piven us & purt of the vurchuse price
of the 1lund herein conveyed by Chus. P. Hurtlett «wn6 L. Lerthau
Bartlett, his wife this date, to the grunior herein.

Together with tle tenements, heredituments wnd tppurtenireen
thereto belonging or in unywise appertuining.

Andé the szaid purties »f the first purt lereby wiorec to kaen
the buildings on swid premises fully insured wreeinst lose by iire
in some reliable {ire incurance compuny, with lossz, L :ny, piyible
to the purty of the second nurt, ws mortpapree, @8 lis interest .oy
appeitr.

THIS SRAHT is intended an © mortru-e to securs the ﬂuymont

of one certain promlssory note of even dute herewsiti. executed



Gné delivered by caid parties of the first purt to tie purty

4w

of the second puart, of which the iollowin is ¢ copny:
"514 , 500.00 {copy) Tocatollo, Iéubn, /@0
deptember Lo, 1uld.

FPive Years ufter dote, without grace, for vilue
received, we, or either of us, promise to puy to the
order of Chus. P. Bariletl, Fourteen Thousand Five lundred
Iollars, nepotiuble und payuhle &1 the office of
FLETCHER R. BURRUS ¢ COLTANY, #i48 Horih luin 3treet
Focutello, Idsho, without defalestion or éiscount, with
interest ut the rute of seven per cent. per annum, fror {ute

until puid, and 1f swit Le instituted for the collection
of this note, ve sgree to puLy a reusontble uttoriiery's fee.

Right is reserved of paying $L00.00 or more
on thkis note on wny inteérest poying dute.

Interest payuble wnnuully. (igned) L. UMillrwn.

(signed) € Z«?_Jba/_/ Hillmen. "

And these presents eshsll be void if such puayment be muce.
But in cuase defuult shall he mede in the puyment of said priscipet
sum of moiney or wny purt thereof &g provided in the wwiao note,
or if the interest ve not puié us therein specificc, then it w2inll
be optionul with the £uaid perty of the-seconé pert, Iis exocitlors
administretors, or ussigns, tc coagider the whole ol waid priccipal:
sum expressed in suid note 4s lmmeuiately due wnd pryable;, wnk
immedictely tolenter into und wpon 4ll ant sinpular the whove
describted premises, &und to sell und dispose cf the sanme unccorcing
to law, und out of the money arising from such swle, to retuin ithe

princinul &nd interezt wahich s5lill then he due on the s id promissoary

note, together wmith the cnets of foreclosure sult, inzluciep revulauil:

counsel fees, «nd also the ctrounts o7 11 such rayumenis of tirxeu,
ussessments, incumbrances or insurance &8 mLy heve hean mube by
suid second party, his heirs, exceltors, Lith-the interest on the
saine, rendéering the overplus of the purchise money (if Lnj;there
shull be) unto the said purties of the {irst purt, their Leirs,

executors, administrators, or uwmsigns.
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IN WITNESS WHRREOF, the suid parties of the first part
have hereunto set their hands and sexls the day und yaur firet

above written.
Signed, Sealed &nd . o 2?& Zé%ﬂ%
.delivered in the

7;;02? | 7&7’/ %ﬂ/ﬂﬁﬁ/ 2l nease.

oo

STATE OF IDAHD, }

County of Madison. )

J On this ../~

ML“',{‘/‘C/::./Notury Public in &nd s.1d County
and State, personally upé/eared ¥, Hillman and, &/#) %——/MK/

Hillmen, his wife, known to me to be the nersons whose nume“l ure

(g

day of September, 1916, before me,

subscribed to the within instrument and scknowledged to ne that
they executed the same. “

In Witness Whereof I huve hereunto set my h&nd und -
affixed my official seal the day und yeur in this certificate first

shove written.

Lt

L/ Notury PublilQ)TARquUBLIG-
Raviding - at Rexburg, Madison County, Wby

My Commission Enpires February Sib, {068




