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1 STATE OF IDAHO RECEIVED
DEPARTMENT OF WATER RESOURCES
' NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP PR 1 4 2004

Please print or type. Attach pages with additional information. Instructious are included at the ead of this form. D‘Pa"“‘ggls gﬂ‘f;l:é is:source::
Incomplets forms will be remmed.
L Please kst the water right number(s) and/or adjudication claim number(s) (if any) for each water right to be changed. List just the
adjudication claim number if there is no corresponding water right record on file with the department. Indicate, by checking in
the space provided, if the change in ownership is limited to a portion of a water right in which case division of the existing water
right or adjudication claim record will be required. ~

Water Adjudication Water Adjudication _
Right No(s). Claim Nofs). _____ Split Right Nofs). Claim No(s). Split
I35 43/ L
B 1
—_ —_—
2. The following REQUIRED information must be submitted with this form:

A. The appropriate FILING FEE. See instructions for fee amounts.

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicating your
ownership of the property and water right(s) or ¢laim(s) in question, WITH ATTACHED LEGAL DESCRIPTION.

C. Either of the following (if necessary to clarify division of water rights or other complex property descriptions):
PLAT OF PROPERTY or SURVEY MAP clearly showing the location of the point(s} of diversion and place of use of your
water right(s) and/or adjudication claim(s) (these are usually attached to your deed or on file with the county).
' OR
If your water right(s) and/or adjudication claim(s) are for ten or more acres of irrigation, you must submit a USDA Farm
Service Agency AERIAL PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The
AERIAL PHOTO should be submitted in place of the PLAT OF PROPERTY or SURVEY MAP.

| 3. Name and Address of Former H"&U\ rm&
' Ownex/Claimant(s) <
4. New Owner/Claimant(s) HO warzf TZu«l ot Dons T
Name Connector (Check one): [ ] and, [] or, [ ] andor -
New Mailing Address PO Bpy S5IT1XD
' T ‘ T IV

City, State and ZIP Code T dabho Fafls , -0
New Telephone Number @%__522- 1770

5. Date you acquired the property 1y Pec 200
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Form 42-248/42-1409¢6) July, 2000
" STATE OF IDAHO N
y DEPARTMENT OF WATER RESOURCES

INSTRUCTIONS FOR FILING
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

This form has been prepared to assist all claimants and owners of water rights to comply with the requirements of Sections 42-248 and 42-
1409(6), Idaho Code. All claimants and owners of water rights are required to nciify the Depariment of Water Resources (IDWR) of any
change in mailing address or change in ownership of all or part of a water right. In addition, ali purchasers of water rights within a pending
general adjudication area must inquire whether a notice of claim has been filed and, if not, shall file a notice of claim if necessary.

Separate brochures are available from IDWR describing the adjudication of water rights and the requirement to ﬁotify IDWR of chahgw in
ownership. Please contact your nearest IDWR office, or call 1-800-451-4129, if you would like more information or need help completing
this form. Please attach additional sheets to the form if you require additional space to describe or explain any of the items on the form.

1, If there are water rights associated with the property, the seller should be able to provide you with the water right or
adjudication claim number(s). Please enter the number(s) at Item 1. Corresponding water right and adjudication ¢laim numbers
should be listed next to each other on the form. You may have purchased only a portion of the water right(s) held by the seller. If so,

the water right(s) held by the seller may need to be "split” to provide you your share of each right. Indicate if a split i is reqmred by
checking in the space provided next to each water right.

If you receive water from a mumc:pal provider, an irrigation district or other water delivery organization, whcrc the water rights are
held by the organization, please do not use this form to record a change. You may need to contact the water delivery organization to
determine if any action is necessary. :

If you or the seller believes there are water rights for the property but the numbers are unknown, you may wish to contact IDWR for

assistance in identifying the water rights for the property in question. If adjudication claims for the rights are required and have not
been filed, IDWR will so advise you.

2. The information described at Item 2 is required, since IDWR cannot process the requested change without documentation of
ownership, The preferred types of documentation are shown; contact IDWR if you have difficulty obtaining this information. Do not
obtain a new survey for purposes of this form before contacting IDWR.

3.  Please provide the name and address of the former owner/claimant(s) of the water right(s) at Item 3.

4. The name, mailing address, and telephone numbers of the new owner/claimant(s) is entered at Item 4.. Please indicate the
' relationship between multiple owners by using the connector “and”, “or”, or “and/or.” If an “and” is used, all parties must sign this
form. If an “and/or” or “or” is used, all parties may sign; however, only one of the named parties is required to sign.

5. AtItem5, please provide the date the property in question was acquired. This may be the date of closmg in the case of a real estate
transaction or the date of court order for other types of ownership changes.

6. - You may have purchased only a portion of the water right(s) held by the seller. If this change in ownership divides the water right(s)
among multiple owness, you must describe, in detail, your portion of each water right after the change. For each ‘water right requiring
a split between owners, fill in the appropriate spaces in the box(es) at Item 6. Copy the page as many times as necessary 1o fully -
describe each water right after the change. Include documentation as necessary to describe nonstandard agreements or arrangements
regarding division of the water right(s). If the water right(s) will not be split, skip Item 6 and go to Item 7.

7. The new bwner(s) must sign the form in the space(s) provided at Item 7, If an “and” connector is used at Item 4, all parties must
sign this form. If an “and/or” or “or” connector is used, all parties may sign; however, only one of the named parties is required
to sign. If someone other than the owner signs the notice, evidence of authority to sign for the owner must be attached. If the new

owner is a corporation or other organization, the person signing the notice must be an officer of the corporation cr otherwise have
authority to sign for the organization and must include their titie with the signature.

8.  The filing fee is $25 per water right, except for those water rights which will be divided as a result of the change in ownership.

The filing fee for division of a water right is $100 per water right to be divided. When compiete, you- should retain a copy and return
the original of the form to the IDWR office nearest you:
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. DUPLICATE ORIGINAL

AR 861215
Form Approved, AVP-Law

Folder No.506-96

ASSIGNMENT

JOLENE K. DAVENPORT, an individual to be addressed at 2786 Galway Court,
Idaho Falls, Idaho 83404 ("Assignor"), and UNION PACIFIC RAILROAD COMPANY, a Delaware
corporation, ("Railroad"), or their predecessors in interest, have heretofore entered into an agreement
dated August 16, 1996, bearing Railroad's Audit Number 188424 (hereinafter "Basic Agreement”)
covering the use of the Railroad’s land for a potato cellar, warehouse building, a water well and
purposes therto, all located at/near Cotton, Bingham County, Idaho.

Effective as of December 30, 2002, the Assignor does hereby sell, assign, transfer
and set over, unto HOWARD TAYLOR & SONS, INC. an Idaho corporation to be addressed at P.
O. Box 51780, Idaho Falls, Idaho 83405 ("Assignee") all of Assignor's right, title and interest in and
to the Basic Agreement including any supplement or amendment thereto (if any).

The Assignee hereby accepts the above assignment and agrees to be bound by and
to perform and observe fully and faithfully all of the covenants, stipulations and conditions contained
in the Basic Agreement and any supplement or amendment thereto (if any) to be performed and
observed by the Assignor and assumes all liabilities and obligations mentioned in the Basic
Agreement and any supplement or amendment thereto (if any) to be assumed by the Assignor.

The Railroad, in consideration of the covenants and agreements of the Assignor and
the Assignee herein contained, gives its consent to the aforesaid assignment; PROVIDED, however,
that such consent shall not be deemed or construed to authorize any further assignment of the Basic
Agreement, whether voluntary, by operation of law, or otherwise, without the prior consent in
writing of the Railroad; and PROVIDED, FURTHER, that, as between the Assignor and the
Railroad, neither said assignment nor anything herein contained shall be construed as releasing the
Assignor, in the event of default by the Assignee, from the obligation to perform all of the covenants
contained in the Basic Agreement or any supplement or amendment thereto (if any) to be performed
by the Assignor, or from any of the liabilities assumed by the Assignor under said agreement (s).

The Assignee, when returning this agreement signed by the Assignor and Assignee,
shall pay to Railroad an administrative handling charge of $1,000.00.

I
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AR 861215 BUPLICATE URIEIHM.

Form Approved, AVP-Law

Executed this day of , 2002.
Witness: UNION PACIFIC RAILROAD COMPANY
By
Director-Real Estate
Witness: JOLENE K. DAVENPORT
/ Assignor * /
Witness: HOWARD TAYLOR & SONS, INC.

X@M'fl-dm[fw X_2 g Tml | yp)

Assignee

Page 2 of 2



UNION
PACIFIC

December 11, 2002

Folder: 506-96

Jolene K. Davenport
2786 Galway Court
Idaho Falls, Idaho 83404

Dear Ms. Davenport:

RE:  Assignment for Kent Taylor taking over your lease agreement, Audit No. 188424,

Covering the use of the Union Pacific Railroad land at/near Cotton, Bingham County,
Idaho. :

Pursuant to your letter dated December 6, 2002 requesting that your lease be terminated due to you
selling the improvements to Mr. Kent Taylor, attached are three (3) originals of the above-referenced

Assignment document for review and signature. Also, please handle with Kent Taylor for his signing of the
3 original documents also.

In the enclosed envelope, please return the following:

1. ALL COPIES of the executed Assignment.

2. CHECK, with Folder Number 506-96 written on the top, payable to Union Pacific
Railroad Company in the amount of One Thousand Dollars ($1,000.00) for
administrative handling and processing charge.

If you have any questions regarding this Assignment, please contact me at (402) 997-3532.

\ Sincerely yours,

Juw R @ém“kﬂ(’i\“

JAN R BORNHOLDT
Manager - Real Estate

Real Estate

UNION PACIFIC RAILROAD
1800 Farnam Sireet, Omaha, NE 68102
fx. (402) 997.3601



Fo,.er No: 506-96
Audit No:

LEASE OF PROPERTY

[iﬂ.,.g;'r}@ 2q
) THIS LEASE ("Lease") is entered into on the /"’ day of
ﬂxkqbtbj + 19/ between Union Pacific Railroad Company, a Utah
corporation ("Lessor"), and JOLENE K. DAVENPORT, an individual,
whose address is 2786 Galway Court, Idaho Falls, ID 83404
{("Lessee").

IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:

Article I. PREMISES; USE.

Lessor leases to Lessee and Lessee leases from Lessor the
premises ("Premises"), at Cotton, Idaho, as shown on the print
dated April 8, 1996 marked Exhibit A, hereto attached and made a
part hereof, subject to the provisions of this Lease and of Exhibit
B attached hereto and made a part hereof. The Premises may be used

for potato cellar, warehouse, water well and purposes incidental
thereto, only, and for no other purpose.

Article II. TERM.

The term of this Lease shall commence on March 28, 1996,
and, unless sooner terminated as provided in this Lease, shall

extend for one year and thereafter shall automatically be extended
from year to year.

Article III. RENT.

A, Effective July 13, 1996, Lessee shall pay to Lessor, in
advance, rent of Two Thousand Three Hundred Seventy-Five Dollars
($2,375.00) per annum. The rent shall be increased by Three percent
(3%) annually, cumulative and compounded.

B. Not more than once every three (3) years, Lessor may
redetermine the rent. In the event Lessor does redetermine the
rent, Lessor shall notify Lessee of such change.

Article IV, SPECIAL PROVISION - WATER WELL (EXISTING).

Subject to the terms and conditions of this Lease, Lessee may
use and maintain Lessor's existing water well, provided that:

1) It is expressly understood and agreed that Lessor is not a
public, municipal or community water supply system. Lessor
makes no representations or warranties with respect to the
guality or fitness for any particular purpose of the water in
Lessor's water facility. Without limitation of the provisions
of Sections 11 and 12 of Exhibit B to this lLease, Lessee
assumes the risk of any and all impurities and harmful
substances which may be contained in water taken from Lessor's
water facility, and Lessee agrees that the

relea
indemnity set forth in Section 12 of Exhibit B oQ@@g
shall apply to Lessee's connection to Lessor's wa atA 1Mt
and the use of any water taken from Lessor's waber facEuFGH.

bate:  SEP 25 1930



through ILess 's connection thereto, . jardless of any
negligence (including, without limitation, sole, active and

direct negligence), misconduct or strict liability of any
Indemnified Party. :

2) The water needs of Lessor shall at all times have preference
over the water needs of Lessee. Lessee acknowledges that
Lessor is not guaranteed a continuous or uninterrupted supply
of water, the water may at any time cease or diminish, and
Lessee shall have no claim whatsoever against Lessor if the
water supply ceases or diminishes for any reason whatsoever,
including, without limitation, due to Lessor's negligence or
failure to maintain Lessor's water facility.

3) Lessee shall not waste water taken from Lessor's water
facility.
4) The cost of maintenance, repair, renewal or replacement shall

be at the expense of Lessee.

5) Upon termination howsocever of this Lease, Lessee, at its sole
cost and expense, shall either remove the well or cap the well
in a manner satisfactory to Lessor.

Article V. SPECIAL PROVISION - CANCELLATION.

Effective upon commencement of the term of this Lease, the
Lease dated August 1, 1986, identified as Audit No. PLD-S61,
together with any and all supplements and amendments, is cancelled
and superseded by this Lease, except for any rights, obligations or
liabilities arising under such prior lease before cancellation,
including any consent to conditional assignment, chattel agreement,
or consent to sublease.

IN WITNESS WHEREOF, the parties have executed this Lease
as of the day and year first herein written.

UNION PACIFIC RAILROAD | JOLENE K. DAVENPQRT
COMPANY 188424

By: QO By: @ﬁéﬂu’/\/
: Direci&f:jiﬁéﬁl Estate 7
Tigle:

Note: New Lease - Cancels Lease Audit No. PLD-561, folder No.
794-61,

: Individual
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NOTE: BEFORE YOU BEGIN ANY WORK, SEE
AGREEMENT FOR FIBER OPTIC FROVISION.

EXHIBIT "a"
Cotton, Bingham County, Idaho
M.P. 179.25 - Montana Subdivision

Lease to JOLENE K. DAVENPORT
SCALE: 1" = 100"
OFFICE OF CONTRACTS & REAI ESTATE
OMAHR, NE Date: April 8, 1996
Folder: 506-96
*L E G E N D *
Lease Area Shown . . . .. Dot Screen

Water well designated . . . (A)
(RR)R/W Outlined . . . . S
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APPROVED, LAW

XXHEIBIT B ] E}}:; ?:E o Q-

Section 1. IMPROVEKENTS .

No improvements placed upon the Premises by Lessee shall become a part of the realty.

Saction 2. RESERVATIONS AND PRICR RIGHTS.

A) Lessor reserves to ltself, its agents and contractors, the right to enter the Premises at
such times as will not unreascnably interfere with Lessee’s use of the Premises.

B} Lessor reaerves (i) the exclusive right to permit third party placement of advertising signs
on the Premises, and {ii} the right to construct, maintain and operate new and existing
facilitles (including, without limitation, trackage, fences, communication facilities, roadways
and utilities} upon, over, across or under the Premises, and te grant to others such rights
provided that Lessee's use of the Premises is not interfered with unreascnably, ’

C) This Lease is made subject to all outstanding rights, whether or not of record. Lessor
reserves the right to renew such outstanding righta.

Section 3. PAYMENT OF RENT.

Rent (which includes the annual rent and all other amounts to be paid by Lessee under thias
Lease) shall be paid in lawful money of the United States of America, at such place as shall be
designated by the Lessor, and without cffset or deduction.

Section 4. TAXES AND ASSEISHENTS.

Al Lessee shall pay, prior to delinquency, all taxes levied during the life of this Lease on
all personal property and improvements on the Premises not belonging to Lessor. If such taxes
are paid by Lessor, elther separately or as a part of the levy on Lessor's real property, Lessee
shall reimburse Lessor in full within thirty (30) days after rendition of Lessor's bill.

B) If the Premises are specially assessed for public improvements, the annual rent will be
automatically increased by 12% of the full assessment amount.

Saction 5, WATER RIGHTS.

Thig Lease does not include any right to the use of water under any water right of Lessor
or to establish any water rights except in the name of Lessor. ’

Section 6. CARE AMD USE OF PREMISES.

A) Lessee shall use reasonable care and caution against damage or destruction to the Premises.
Lessee shall not use or permit the use of the Premises for any unlawful purpose, maintain any
nulsance, permit any waste, or use the Premises in any way that creates a hazard to persons or
property. Lessee shall keep the Premises in a safe, neat, clean and presentable condition, and
in good condition and repair. Lessee shall keep the sidewalks and public ways on the P:emiaea
and the walkways appurtenant to any rallroad spur trackia) on or serving the Premises, free an&
clear from any substance which might create a hazard and all water flow shall be directed away
from the tracks of the Lessor.

B} Lessee shall not permit any sign on the Premises, except aigns relating te Lessee's
business.

[3)} If any improvement on the Premises not belenging to Lessor is damaged or destroyed by fire
or other casualty, lLessee shall, within thirty (30} days after much casualty, remcve all debris
resulting therefrom. 1If Lessee fails to do s0, Lesscr may remove such debris, and Lesses agrees
to reimburse Lessor for all expenses incurred within thirty (30) days after rendition of Lessor's
bill.

3] Lessee shall comply with all governmental laws, ordinances, rules, regulations and orders
relating to Lessee's use of the Premises.

Bection 7. EAZARDOUS MATERIALS, SUBSTANCEZS AND WASTES.

A} Without the prior written consent of Lessor, Lessee shall not use or permit the use of the
Premises for the generation, use, treatment, manufacture, productien, storage or recycling of any
Hazardous Substances, except that Lessee may use (i1} small quantities of common chemicals such as
adhesives, lubricants and cleaning fluids in order to conduct business at the Premises and {i1)
other Hazardous Substances, other than hazardous wastes as defined in the Resocurce Conservation
and Recovery Act, 42 U.S.C. §§ 6301, et seg., as amended (“RCRA™}, that are necessary for the
conduct of lLessee's business at the Premises as specified in Article I. The consent of Lessor
may be withheld by Lessor for any reason whatsoever, and may be subject to conditions in addition
to those set forth below. 1t shall be the sole responsibility of Lessee to determine whether or
not a contemplated use of the Premises 1s a Hazardous Substance use,

B In no event shall Lessee (1] release, discharge or dispose of any Hazardous Substances {ii}
bring any hazardous wastes as defined in RCRR onte the Premises, (1ii) install or use on tﬁ;
Premises any underground storage tanks, or {iv) store any Hazardous Substances within one hundred
feet {100') of the center line of any main track.

Page 1 of 4
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1 S84 24

C) If Lessee uses or permits the use of the Premises for a Hazardous Substance use, with or
without Lessor's consent, Lessee shall furnish to Leasor copies of all permits, ildentification
humbers and notices lssued by governmental agencies in connection with such Hazardous Substance
use, together with such other information on the Hazardous Substance use as may be requested by
Lessor. If requested by Lessor, Lessee shall cause to be performed an environmental assessment
of the Premises upon termination of the Lease and shall furnish Lesser a copy of such report, at
Lessee's sole cost and expense.

D} Without limitation of the provisions of Section 12 of this Exhibit B, Lessee shall be
_responsible for all damages, losses, costs, sxpenses, claims, fines and penalties related in any
manner to any Hazardous Substance use of the Premises (or any property in proximity to the
Premisea) during the term of this Lease or, if longer, during Lessee's cccupancy of the Premises,
regardless of Lessor's consent to such use, or any negligence, misconduct or strict liabjlity of
any Indemnified Party (as defined in Section 12}, and including, without limjtation, (1) any
diminution in the value of the Premises and/or any adjacent property cof any of the Indemnified
‘Parties, and (ii} the cost and expense of clean-up, restoration, containment, remediation,
decontamination, removal, investigation, monitoring, closure or post-closure. Notwithstanding
the foregoing, lessee shall not be responsible for Hazardous Substances {i} existing on, in or
under the Premises prior to the earlier to occur of the commencement of the term of the Lease or
Lessee's taking occupancy of the Premises, or (ii} migrating from adjacent property not
controlled by Lessee, or {iil) placed on, in or under the Premises by any of the Indemnified
Parties; except where the Hazardous Substance is discovered by, or the contamination is
exacerbated by, any excavation or investigation undertaken by or at the behest of Lessee. Lessee
shall have the burden of proving by a preponderance of the evidence that any exceptions of the
foregoing to Lessee's responsibility for Hazardous Substances applies.

E} In addition to the other rights and remedies of Lessor under this Lease or as may be
provided by law, 1f Lessor reasonably determines that the Premises may have been used during the
term of this Lease or any prior lease with Lessee for all or any portion of the Premises, or are
being used for any Hazardous Substance use, with or without Lessor's consent thereto, and that a
release or other contamination may have occurred, Lessor may, at its election and at any time
during the life of this Lease or thereafter (1) cause the Premises and/or any adjacent premises
of Lessor to be tested, investigated, or monitored for the presence of any Hazardous Substance,
{11) cause any Hazardous Substance to be removed from the Premises and any adjacent lands of
Lesscr, (111} cause to be performed any restoration of the Premises and any adiacent lands of
Lesscr, and (iv) cause to be performed any remediation of, or response to, the environmental
condition of the Premises and the adjacent lands of Lessor, as Landlord reasonably may deem
necessary or desirable, and the cost and expense therecf shall be reimbursed by Lessee to Lessor
within thirty (30} days after renditicn of Lessor's bill, In addition, Leasor may, at its
t¢lection, require Lessee, at Lessee's sole cost and expense, to perform such work, in which
event, lLessee shall promptly commence to perform and thereafter diligently prosecute to
completion such work, using one or more contractors and 3 supervising consulting engineer
approved in advance by Lesscr.

F) For purposes of this Section 7, the term "Hazardous Substance” shall mean {1} those
substances included within the definitions of “hazardous substance”, "pollutant®, "contaminant®,
or "hazardous waste”, ln the Comprehensive Environmental Response, Compensation and Liability Act
of 1980, 42 U.S.C. §§ 9601, et seq., as amended or in RCRA, the regulations promulgated pursuant
to either such Act, or state laws and regulations similar to or promulgated pursyant to either
such Act, (11) any materlal, waste or substance which is (A} petroleum, (B) asbestos, (C)
flammable or explosive, or (D) radicactive: and (iii) such other substances, materjals and wastes
which are or become regulated or classified as hazardous or toxic under federal, state or local
law.

Secticon 8, UTILITIES.

A} Lessee will arrange and pay for all utilities and services supplied to the Premises or to
Leasee,

B} All utilities and services will be separately metered to Lessee. If not separately metered,
Lessee shall pay its proportionate share as reasonably determined by Lessor.

Section 9. LIENE.

Lessee shall not allow any liens to attach tc the Premises for any services, labor or
materials furnished to the Premises or ctherwise arising from Lessee's use of the Premises.
Lessor shall have the right to discharge any such liens at Lessee's expense.

Saction 10, ALTERATIONS AND IMPROVEMENTS: CLEARANCES,

A) No alterations, improvements or installations may be made on the Premises without the prior
consent of Lessor. Such consent, if given, shall be subject to the needs and requirements of the
Lessor in the operation of its Railroad and to such other conditions as Lessor determines te
impose. 1In all events such consent shall be conditioned upon strict conformance with all
applicable governmental requirements and Lessor's then-current clearance standards.

B) All alterations, improvements or installations shall be at Lessee's sole cost and expense,

Page 2 of 4
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Cc} Lessee shall comply with Lessor's then-current clearance standards, except (1) where to do
80 would cause Lessee to violate an applicable governmental requirement, or (il) for any
improvement or device in place prior to Lessee taking possession of the Premises if such
improvement or device complied with Lessor's clearance standards at the time of its installation.
D) Any actual or implied knowledge of Lessor of a violation of the clearance requirements of
this Lease or of any governmental requirements shall not relieve Lessee of the cbligation to
comply with such requirements, nor shall any consent of Leasor be deemed to be a representation
of such compliance.

Section 11.  AS-IS. 15870q

Lessee accepts the Premises in its present condition with all faults, whether patent or
latent, and without warranties or covenants, express or implied. Lessee acknowledges that Lessor
shall have no duty to maintain, repailr or improve the Premises.

Section 12. RELEASE AND TNDEMNITY.

A} - As a material part of the consideration for this Lease, Lessee, to the extent it may
lawfully do so, waives and releases any and all claims against Lessor for, and agrees to
indemnify, defend and hold harmless Lessor, its affillates, and its and their officers, agents
and employees ("Indemnified Parties™} from and against, any loss, damage (including, without
limitation, punitive or consequential damages), injury, liability, claim, demand, cost or expenae
{including, without limitation, attorneys' fees and court costs), fine or penalty {cocllectively,
"Losas®} incurred by any person (including, without limitation, Lessor, Lessee, or any employee of
Lessee) and arising from or related to (i) any use of the Premises by Lessee or any invitee or
licensee of Lessee, (i1]) any act or omission of Lessee, its officers, agents, employees,
licensees or invitees, or (iil}) any breach of thlis Lease by Lessee.

B} The foregoing release and indemnity shall apply regardless of any negligence, mizconduct or
strict liability of any Indemnified Party, except that the indemnity, only, shall not apply to
any Loss caused by the sole, active and direct negligence of any Indemnified Party if the Loss
{i) was not occasioned by fire or other casualty, or (ii) was not cccasioned by water, including,
without limitation, water damage due to the position, location, construction or condition of any
structures or other improvements or facilities of any Indemnified Party.

c) Where applicable to the Loss, the liabllity provisions of any contract between Lessor and
Lessee covering the carriage of shipments or trackage serving the Premises shall govern the Loss
and shall supersede the provisions of this Section 12.

D) No provision of this Lease with reapect to insurance shall limit the extent of the release
and indemnity provisions of this Section 12.

Bection 1). TERMINATION.

A} Lessor may terminate this Lease by giving Lessee notice of termination, if lLessee {1) fails
to pay rent within fifteen (15) days after the due date, or (il) defaults under any other
obligation of Lessee under this Lease and, after written notice is given by Lessor to Lessee
specifying the default, Lessee falls either to immediately commence to cure the default, or to
complete the cure expeditiously but in all events within thirty (30) days after the default
notice is given.

B) Notwithstanding the term of this Lease set forth in Article II.A., Lessor or Lessee may
terminate this Lease without cause upon thirty (30) days' notice tc the other party: provided,
however, that at Lessor's election, no such termination by Lessee shall be effective unless and
until Lessee has vacated and restored the Premises as required in Section 15A).

Section 14. LESSOR'S REMEDIES.

Lessor's remedies for Lessee’s default are to (a} enter and take posseasion of the Premises,
without terminating this Lease, and relet the Premises on behalf of Lessee, collect and receive
the rent from reletting, and charge Lessee for the cost of reletting, and/or (b) terminate this
Lease as provided 1n Section 13 A) above and sue Lessee for damages, and/or {c) exercise such
other remedies as Lessor may have at law or in equity. Lessor may enter and take possession of
the Premises by self-help, by changing locks, if necessary, and may lock ocut Lessee, all without
being liable for damages.

8ection 185. VACATICH OF PREMISES; REMOVAL OF LESSEE'S PROPERTY.

A) Upon termination howsoever of this Lease, Lessee (i} shall have peaceably and quietly
vacated and surrendered possession of the Premises to Lessor, without Lessor giving any notice to
quit or demand for possession, and (il} shall have remcved from the Premises all sStructures,
property and other materials not belonging to Lessor, and restored the surface of the ground to
as good 3 condition as the same was in before such structures were erected, including, without
limitation, the removal of foundations, the filling in of excavations and pits, a2nd the removal
of debris and rubbish.
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\ B) If Lesaee has not completed such removal and restoration within thirty (30) days after
termination of this Lease, Lessor may, at its election, and at any time or times, (1) perform the
work and Lessee shall reimburse Lessor for the cost thereof within thirty (30) days after bill is
rendered, (11) take title to all or any portion of such structures or property by giving notice
of such election to Lessee, and/or (i1i) treat Lessee aa a holdover tenant at will until such
removal and resteration 1s completed.

Section 16.  FIBER OPTICS. 158424

Lessee shall telephone Lessor at 1-800-336-9193 (a 24-hour number] to determine if fiber
optic cable is buried on the Premises. If cable is buried on the Premises, Lessee will telephone
the telecommunications company({iesa), arrange for a cable locator, and make arrangements for
relocation or other protection of the cable. Notwithstanding compliance by Laszsee with this
Section 16, the release and indemnity provisions of Section 12 above shall apply fully te any
‘damage or destruction of any telecommunications systenm.

Saction 17. NOTICES.

Any notice, consent or approval to be given under this Lease shall be in writing, and
personally served, sent by reputable courier service, or sent by certified mail, postage prepaid,
return receipt requested, to Lessor at: Contracts & Real Estate Department, Room 1100, 1416
Dodge Street, Omaha, Nebraska 68179; and to Lessee at the above address, or such other address
as a party may designate in notice given to the other party. Malled notices shall be deemed
served five (§) days after deposit in the U.S. Mail. Notices which are personally served or sent
by courier service shall be deemed served upon receipt. :

Section 18. ASSIRIMENT,

Al Lessee shall not sublease the Premises, in whole or in part, or aasign, encumber or tranafer
{by operation of law or otherwise} this Lease, without the prior consent of lesaor, which consent
may be denied at Lessor's aole and absolute discretion. Any purported transfer or assignment
without Lessor's consent shall be void and shall be a default by Lessee.

B) Subject to this Section 18, this Lease ahall be binding upon and inure to the benefit of the
partles hereto and thelr respective heirs, executors, administrators, successors and assigns.

Ssction 19. CORIDESIATION .

If, as reasonably determined by Lessor, the Premises cannot be used by lLeasee because of a
condemnation or sale in lieu of condemnation, then this Lease shall automatically terminate.
Leasor shall be entitled to the entire award or proceeds for any total or partial condemnation or
sale in lieu thereof, including, without limitaticon, any award or proceeds for the value of the
leasehold estate created by this Lease. Notwithatanding the foregoing, Lessee shall have the
right te pursue recovery from the condemning authority of such compensation as may be separately
awarded to Lessee for Lessee's relocation expenses, the taking of Lessee's perzonal property and
fixturea, and the interruption of or damage to Lessee' busineas.

Section 20. ATTORNEY'S FEBSE.

If either party retains an attorney to enforce this Lease (including, without limttatien,
the indemnity provisions of this Lease}, the prevailing party is entitled to recover reascnable
attorney's fees. i

Section 21. ENTIRE MIREEMENT .
This Lease is the entire agreement between the parties, and supersedes all other oral or
written agreements between the parties pertaining te this transaction. Except for the unilateral

redetermination of annual rent as provided in Article III.A, this Lease may be amended only by a
written instrument signed by Lesscr and Lessee,
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