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IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAIL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A22-00638

Date Received: _4/19/1989
Receipt No: Eoo G127
Received By: W J

NOTICE OF CLAIM TO A WATER RIGHT

ACQUIRED UNDER STATE LAW e
l. Name: DEAN CRAIN 208-458-4480 ==
Address: HC 60 BOX 1199 n ==
TETON CITY, ID 83451 g__—-_.—=___—‘
0=
2. Date of Priority: DEC 01, 1903 83%
3. Source: TETON RIVER, NORTH FORK Trib. to: HENRYS FORK °°§§§§
4. Point of Diversion:
Township Range Section 1/4 of 1/4 of 1/4 Lot County =~
7N Log 3¢ Nw NE v cwov

5. Description of diverting works:
HEAD GATE AND DITCH TO FLOOD IRRIGATION

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A,F.A,
IRRIGATION 04,01 11,01 2.200
7. Total Quantity Appropriated is:
2.200 C.F.8. (and/or) A.F.A.

8. Total consumptive use is 260.0 Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
07N 40E 35 NE NE IRR 34.0
NW NE IRR 33.0
Section Acres 67.0
A22-00638 Page 1 Date: 04/19/89
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10.

11.
12,
13.

14.
15.

Place of Use: Continued

Township Range Section 1/4 of 1/4
07N 40E 36 NW NW

Place of use in countiesgs: TETON

Lot Use
IRR

Section Acres

Total Acres

Acres
37.0

37.0

104.0

Do you own the property listed above as place of use? YES

Other Water Rights Used:
A22-00454, A22-00455 AND A22-00658

Remarks:

Basis of Claim: DECREED
Water Right Number: 220638
Case Number:

Court :

Decree date:

FLOYD GARDNER, ET. AL.
Decree Plaintiff vs

A22-00638 Page 2

LYNN CRANDELL WM.

Decree Defendant

Date:

04,/19,/89
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16. Signature(s)

(a.) By signing below, I/We acknowledge that I/We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) 1I/We do do not A wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foreqgoing document are true and correct.

Signature of Claimant(s): X ,4deQ4aL4ﬂ C:2L¢u4ﬂ; Date: 4‘??/¢>2;/%?9}

Date:

State of Idaho )

) 88.
County of /M )

2
Subscribed and sworn (or affirmed) before me this (2 day

ofW 19 §9 S Ol &

No y Public

‘*‘if;E%‘ Residing at 4fii;uﬁii /4E:¥2257
LT ;f»;; My Commission Expires 7//2//?7¢
— — ‘:‘;{‘E" 777 7 7 7
A22-00638 Page 3 Date: 04,/19,/89
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Log for claim 22-00638 Spatial Dynamics BTD 7/26/01
- Acres Acres
TR SEC QQ Claimed Found COMMENT
07n40e 35 NENE 34 32
07n40e 35 NWNE 33 30
07nd40e 36 NWNW 37 35
Totals: 104 97
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MEMORANDUM
Department of Water Resources
Eastern District Office
To: Ernie Carlson
From: L. Glen Saxton ’1¢<>Zij,r”w
RE: ATTACHED INFORMATION - 22-00638 - DEAN CRAIN
Date: January 30, 1992

I am forwarding the attached information in order that you may
attach it to the adjudication claim which has been filed on this
right. ,

In short, the department denied application for transfer no.
3571 which was filed on this right and the applicant requested a
hearing to which he is entitled. Since it appears the right does
not exist, a hearing would likely find the same thing which the
applicant might ultimately appeal to district court. It does not
appear efficient to hold a separate administrative hearing which
might end up in district court when the matter is already in
district court as a part of the adjudication effort,

Please feel free to contact me if you have questions.

Encl: Several copies
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February 25, 1991

J. D. Hancock
Smith & Hancock

30 South 2nd West
P.0O. Box 427
Rexburg, ID 83440

RE: APPLICATION FOR TRANSFER NO. 3571 OF WATER RIGHT NO. 22-0638
IN THE NAME OF DEAN CRAIN |

Dear Mr. Hancock:

The department has reviewed the affidavits you submitted to the
department on January 28, 1991 in connection with the above referenced -
matter. The question of ownership of the original place of use of water
right 22-0638 now appears to be cleared up. The statements in the
affidavits that the water right was not conveyed in the sales
transactions, however, are questionable since the general rule is that
water rights are included in sales transactions unless specifically
- withheld. The deeds you have provided do not show that the water right
was withheld in the sales agreements.

The department is willing to schedule and conduct a hearing in
connection with the denial of the application for transfer, but such a
hearing likely is premature and presently would serve no purpose as
described below in this letter.

The alleged change in place of use of right 22-0638 for irrigation .
purposes has not been recorded with the department prior to the filing
of the adjudication claim on the right. Section 42-1416A, Idaho Code,
however, does provide for changes to water rights under certain
conditions even though the change was not previously filed with the
department. The alleged change which has been claimed will be ruled
upon in the adjudication. If the change as claimed is found to be a
valid right by the court, then would be the proper time to file an
application for transfer to further change the right as was proposed. on
transfer 3571.

Please review this matter in view of this letter and advise me if
you think a purpose would be served for the department to schedule and
conduct a hearing prior to the court’s determination of the validity of
the pending adjudication claim filed on the water right. Please feel
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free to discuss this matter with me if you wish.

is 327-7955 in Boise.

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

¢: IDWR - E. Region
Harold Jones

My direct phone number
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MEMORANDUM

TO: GLEN SAXTON
FROM: TIM LUKE {451\
DATE: February 21, 1991

RE: TRANS. NO.'3571/RT. NO. 22-0638 IN NAME OF DEAN CRAIN

I have reviewed the additional material submitted by the applicant
to determine whether it is suitable to rescind or modify the order
denying transfer which we issued in September of 1990. While the
applicant has further clarified some of his earlier statements or

positions, I do not believe that the information is suitable at -

this time to rescind or modify the order. I have several broad
concerns outlined below:

1) Informal transfer of right 22-0638

- The applicant states that the water under this right has not
been used on the lands to which the right is appurtenant since the
Teton flood but instead the water has been delivered through the
Pincock-Byington Ditch for use on different lands owned by the

‘applicant. There are earlier priority decreed rights appurtenant
to these latter lands. The department has no record of such av
transfer nor does it have any record of the right being delivered.

after the flood. The applicant however has filed an adjudication

claim on 22-0638 which lists the other lands as the place of use.

and the Pincock-Byington as the point of diversion. Statements by.

Val Richards, District 01 deputy watermaster, and the District 01

watermaster reports confirm that the right has not been delivered
under District O01.

- The applicant has also submitted an affidavit from L.C.
Anderson, former Freemont-Madision Irrigation district. secretary

who states the applicant received permission from the Freemont-.

Madison Irrigation District to transfer 110 inches under right
22-0638 to the Pincock-Byington Ditch.

I feel that if the state had some record that the right was
delivered to the Pincock-Byington ditch other than statements from
Crain and Anderson, then the state could at least acknowledge the
informal transfer and move forward with the ' new transfer.

Freemont-Madison's consent to an informal transfer should not mean .

that the informal transfer is legitimate, or that it was even
accomplished. Freemont-Madison has no control or jurisdiction over

natural flow rights owned by individuals. What other records would

Freemont-Madison have to confirm delivery of the right? If Crain
has used additional water through the Pincock-Byington, he may have
diverted water under other unused rights in the Pincock-Byington

™
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or he was actually diverting storage water owned by Freemont-

Madison. Perhaps Crain is confused and he just thinks he was
diverting additional water through the Pincock-Byington under right
22-0638.

Without an actual transfer made through the state or some other
request made through the watermaster, and without any record of the
right being delivered, I still feel that there is insufficient
evidence documenting the use of the right. The department should
not at this time modify its conclusion concerning 1loss and,
forfeiture of the right due to non-use.

If the applicant can somehow show that the right has ‘been

delivered, then he should probably also show the extent of use .

under the right. I am not sure that we could allow the right to
be removed from the land the applicant says it is being used on
without requiring the other rights on the same land to be removed.
Administrator's memorandum of September 27, 1982 (transfer
processing no. 6) provides certain guidelines about transferring
supplemental rights. If we do acknowledge that the right was
informally transferred to lands having existing rights, then it
seems that we would be faced with a potential expansion by allowing
removal or transfer of this right.

2) Ownership of the right.

- We have numerous times asked the applicant to submit proof of
ownership of the land recorded as the place of use and from which
the right is being removed, or consent to the transfer from the

appropriate owner. The applicant has adequately shown that he does

not own the land which is recorded as the place of use and to which

the right is appurtenant. The applicant states that the water

right was not conveyed with the land when the land was sold. My
review of the title deeds do not show that the water right was
specifically reserved. In fact, lack of specific language in the
deeds reserving the water right along with the normal language in
the deeds about the sale of the land 'together with all tenements,
hereditament and appurtenances ...' etc. seem to indicate that the
water right was conveyed with the sale of the land.

If we are to consider modifying our order, I feel we should still

ER

insist on obtaining consent to the transfer from the appropriate.

owner of land to which the right is recorded as being appurtenant.

3) Change in nature of use.

- If the applicant can satisfy the above concerns, I believe the .

applicant or successors in interest should provide information
about the new use. We do not really have much information about
the bass pond and how much water would be used under 22-0638 for
the new use. We do not know the size of the pond, type of
diversion works for the pond and/or how the pond is to be operated.
The transfer application only indicates that there would be no
return flow from the pond and that a maintenance flow would be
needed only after the pond receives its initial fill.

I think we should require more information about the new use before
any approval and conditioning of the transfer.
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Pége of STATE OF IDAHO " Transfer No.vgﬂL

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of applicant __Dean Grain Phone _458-4480
Post Office address _HC_ 60, Box 1199, Teton City, 1D _ 83451

A. PURPOSE OF TRANSFER ' ' ‘

1. [ Change point of diversion [0 Add diversion point(s) [0 Change place of use

& Change nature of use [J Change period of use & Other Change ta _South Fork
2. Describe the reason for the proposed changes _L_have adequate water from Pincock-Byington Ditch

Co. water to farm my ground. This water will be used in the Teton Bass Pond Inc. for .~

recreational use.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use _
22-00638 12-01-1903 2.20 Recreation 4-01 to _12-15
' to

to
to

2. Total amount of water being transferred _2.20 ___ cubic feet persecondand/or ________ acre-feet per annum.

3. Source of water ___Teton River, South Fork / tributary to __Henrys Fork

4. Point(s) of Diversion:

Lot Va Ya Y | Sec. | Twp. | Rge. County Local name for diversion

N
su 55t | 36 | 7n laoe | Fremont

5. Lands irrigated or place of use:

NE Y NW Y, SW Y, SE Y
Twp. | Rge. | Sec. e Totals
NEY|NWY%|SWY% | SEU]|NEYUINWYISWY% | SE% [NE%|NWY%|{SW%| SE% |NE% |NW%|SW% | SE%
T : MICROHIMED
oqr1i6 1980 |} T
Vi LU oo
:

KL Ac Fen telecny ma- 231989 JmiN -



Page of . Transfer No.

6. General Information: b

I
i

a. Description of diversion system

Culvert with headgate to Bass Pond:

ey

-
1
3
1

¥,

g R A X R :
b. Are the lands from which you propose to transfer the water right subject to'any liens, deeds of trust, mortgages, or

contracts? Yes X No. If yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.

¢. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:
No effect. Water from Ditch Co. is adequate for this ground.

d. Remarks;

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

And said application is hereby i , subject to the following limitations and conditions:

RN T
L"ui PR LY

Witness my hand this day of , 19
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

. PART2 |
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. _22-0638 Decreed to Dean Crain
in case of Floyd Gardner et al vs. _Lynn Crandel]
dated 4-06-1954 in county of :
b. License No. issued by the Idaho Department of Water Resources.
c. Claim No. ' i on file with the Idaho Department of Water Resources.
d. Transfer No. _ which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

- K3 Tax Notice O warranty Deed 0 oOther
3. Source of water Teton River, North Fork -~ tributary to ___Henxrys_Fork

4. Date or priority 12-01-1903

5. Water is used for the following purpose:

amount 2.20cfs for Irrig. purposes from Not Listed
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft) ]
6. Total amount of water under right 2.290 : cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:  Not listed

Lot Va Ya Ya | Sec. | Twp. | Rge. County Local name for diversion

8. Lands irrigated or place of use:

T A S NE Ya NW Y4 SW s SE Ya Totals
whp. ge. ec. NE%|NWY%|SWu | SEu] NE%| NwWulswv | SEv INEINWY | SWYK| SEw INEW{NW Y% | SW Y% | SE% .
7N [40E | 36 A ) A

i Y INHEEFEER

EA SRR EERE

KR * e d N Kb

| derhshool | folfes o

i i

, i
w;“.:ww-d..:.:\.*wm.:.;mn.r«-J Total acres

<o

9. Describe any other water rights used for the same purpose as described above AzZz-ogusy » Az2 -couwss
N9 e
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PART 2

. Transfer No. __

-

10, To your knowledge, has any portion of this water right undergone a period ‘of five of more consecutive years of non-use?

If yes, describe

‘B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED _ )
(If the entire right is to be changed by the applicant, omit part B and C.)

1. amount for purposes from to
(cfs/ac-ft) ’
amount for purposes from to
(cfs/ac-ft) : '
amount for purposes from to
(cfs/ac-ft)
2. Point(s) of Diversion:
Lot Va Ya Yo | Sec.| Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE Y NW 7/, SW Vs SE s
Twp. | Rge. | Sec. NEV |[NWwu|SWY [ SEU]NER|NWulswwu | SE% [NEvi{NWu|SWY | SEY [NE% |Nw Y |sww | SE% Totals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount for purposes from to
(cfs/ac-ft) .
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
2. Point(s) of Diversion:
Lot | % Ya Vs | Sec. | Twp. | Rge. County Local name for diversion
,'\"‘," f: {‘ AR
VRIS
3. Lands irrigated or place of use:
NE " SW s SE s
Twp. | Rge. | Sec. NEY%|NWu]swu | SE% w|Nwulswu| sEu [NEvi|Nwu [ swu | SE% Totals
!
{
\ ]
NCT 1L 61999
. -
i .
i |

Total acres
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o

STATE OF IDAHO _
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF €>._.m=_..m\_miﬂww .
PART 3 Lo -

N

A. Draw a map or attach a USGS map Indicating the new point(s) of diversion and/or the new place of use *oq rights nmun:umn
in part 1. Clearly depict the land by section, township and range number.

L

Bt t ottt ool TP WU -
i lll.lll‘u

SCALE: 2 inches equal 1 mile, Draw plan in ink,
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- PART 3
B. CHANGES IN NATURE OF USE
1 _ New Nature of Use Amount Hours/days/year Period of Use
e 7 (cfs/ac-ft)
th,v(ot\‘\ov\ 2.20cks . z.t{-//30/ Yy . L~0| to |12-15

to

2. Quantity and quality of return flows and location of discharge:
' No chtuww fow - \u:s“? -cqucvqjﬂ.ow & Scepagc

ﬁom @c:w\é bJL\-c\A QV\:\/\ O’V\Lv VV\CMYTLQU/\‘«V\C( c(o(./ V&fu!i

3. Descnbe effects on other water uses resulting from the proposed change

N A.

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any willful misrepresentations made in this application may result in voiding its approval.

(Signature of Applicant)
1“' 7
Subscribed and sworn to before me this day of C’ Q/LJ 19 f .

/Ji o d oM e

(Notary Public)
My commission expires / — 3 / - 93

FOR DEPARTMENT USE ONLY
Transfer contains __.@__ pages and ___/___attachments

Received by _(J(A_fr Date __ 5 ~d—£ 7 Protest filed by j/ﬁ@r%m?‘ Do 22

Prelim. check by D\ FeeJSO o

Receipted by #(AJT Date SAEY (Fco sl

Published in %LAZ/-//’/M"’ Lex Copies of protest forwarded by a L/J

Pub. dates _G =/ /‘/71 27 : Hearing held by Date

Watermaster recommendation requested on ' Recommended for E’gbproval O denial
[”‘J'D #/ rec'd. é Vs yj‘ b-y-r/(’;?(’,

Copy of transfer sent to lien holder M'CRBF’[ME"

o 0cT16 1990 1
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PrERIVE]

OCT 151990

Dapastmant ot vy ater Rasourcss
Eeaseint Dbt Offics
J. D. Hancock
SMITH & HANCQCK
Attorneys at Law
30 South Second west
P. 0. Box 427
Rexburg, ID 83440
(208) 356-5493

BEFORE THE DEPAKTHMENT OF WATER RESOURCES
OF ThE

STATE OF IDARHO

TING ORDER
ROANDG ERQUEST

VETITION CONTES
DENYING TRANSPE
FOR HEARTNG

(1.C., & 42-1701A(3;

IN THE MATTER OF APDLTORTTON
FOR TRANSFHE MO, 3371 OF
WATER RIGHTW HU. 22-06306 1IN
THE NAME OF LDEAN CRAIN.

B S

Dean Crain contests the Order Denying Trangfer of
water aider right No. 22-0638 upon the following ground:

1. Since 1977, the waver in guestion has li=zan
trang farred to adjoining ground owned by me and used co h year
since 1977, Ho irvrigstion wateyr was used on my ground near
Pleton . Ydabho, it 1976, due Lo the Peton Daam Flocod,

20 andy {L.C0) Audarson, the then secretary of the
Fremont-Madigurn Irvigation District and hydrographer for Water
District MWa., 1, made a written notation of the lLrangfer In the
ivrigation district records and on ite map and can verafy the
water in question wag delivered through the Pincock-Byington
Diteh to my property anc used along with other water to

irrigate 110 acres of my land.

3. This transfer waszs approv ]07 b\ the,
Fremont-~Madison Trrigation Dlstric tpat lcR ’EM 0C<: ’1‘. am
'x

president of the Pincook- Bvxnjtou Biteh. ¥ cau pelson4}]y

00718!&M¢¢

PETITTON CONTESTING QRDER DENYTNG Jé eyl s
TRANSFEK AND REQUEST = i HEARING g-1=ioe 7]
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verify that this water has been put into the Pincock-Byington
Ditch and aprlied to heneticial use on my land for the last
thirteen years.

4. The Department of Water Resources has no factual
evidence to ectablish anything to the contrary.

5. T feel the decision of Mr. Saxton is unwarranted,
arbitrary, unreasonable and oontrary to the actuwal water usage.

 WHEREFORE, I reguest a formal hearing and petition

the Department of Water Resources for a review of its decisiow
which T received on October 1, 1950.

DATED this 15th day of October, 1990.

f/'( / L
. "ﬁ-” ;..::‘_‘:i-:‘tf:ﬂw":'i_ HC e
Sun Crain T
HC 60, Box 1193
Teton, ID 83451

R A

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15th day of Ocioher,
1990, I delivered a true copy of the foregoing PFTTTTON
CONTESTING ORDER DENYING TRANSFER AND REQUEST # S %9
the State of Tdaho Department of Water Resource., 150 snoup
Avenue, Idaho Fallg, Tdaho, 2nd mailed a copy of tlo game by
express. matrl to the State of [daho Department o Water
Resources, 1301 North Orchard Street, Statebouse Mail, Boile,
Tdaho 83720,

7 7 .
«"/ d i / e C g . -
N el AL A,

PETL L JUNTESTING CRLER DENY T RS
TRANSH R wmD BREQUEST FOR HEAR 4G

e
L
b v e
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION )

)y _
FOR TRANSFER NO. 3571 OF ) ORDER DENYING TRANSFER

THE NAME OF DEAN CRAIN

)
WATER RIGHT NO. 22-0638 IN )
)
)

This matter having come before the Idaho Department of Water
Resources (department) during the review of application for
transfer no. 3571 filed pursuant to Section 42-222, Idaho
Code, the Department finds, concludes and orders as follows:

FINDINGS OF FACT

1. On May 2, 1989, Dean Crain (applicant) filed an
applicatibn with the department to transfer 2.20 cfs of water
under right no. 22-0638. The application proposed changing the
point of diversion, place of use and nature of use of right no.
22-0638.

2. Records of the department for water right no. 22-0638
include a statement from a deputy watermaster of State Water
District 01 that the right in question has not been used
since 1976 when the ditch was washed out by the Teton Dam flood.

3. On April 4, 1990, the department sent correspondence to- 
the applicant requesting that evidence be submitted to show that-
right no. 22-0638 had not undergone a period of five consecutive

years or more of non-use. fﬁg?}ﬁgﬂmﬁﬂ USRS

4. On July 24, 1990, the deﬁ?rtmeq}cfqu1§ﬂf appiic5ﬁ£7guy;;¢.‘j

| B I R

H r Voo
M . . PR AN
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notice of pending order denying the transfer application since
evidence concerning use of the right had not been submitted. The
notice allowed the applicant an additional 15 days in which the
applicant could submit the requested evidence or show cause why
the application should not be denied.

5. On August 8, 1990, the applicant submitted his own
affidavit stating that the right had been used on land owned by.
the applicant but had been transferred to a different pqin£ of
diversion known as the Pincock-Byington Ditch. Also submitted
was a map showing the applicant's land and a listing of rights
delivered to the Pincock-Byington Ditch.

6. On August 17, 1990, the department again éent the
applicants a notice of pending order denying the transfer since
the applicant had not submitted sufficient evidence éoncerning
use of the right.

7. On September 4, 1990, the department received a second
affidavit signed by the applicant which stated that water right.
no. 22-0638 had been delivered through the Pincock-Byington Ditch
to irrigate land owned by the applicant. The applicant also"
submitted certain tax records as proof of ownership of the lands
recorded as the place of use under the original right. The legal

land description given on the tax records however does not match

the legal land description given as the place Ofmrﬁﬁﬁ%ﬁg

right no. 22-0638.

' CONCLUSIONS OF LAW ; - 0CT1 GIUMU ‘

1. Section 42-222(1), Idaho Code provides direction and j

i
authority to the department in the review and'approvalﬂgﬁ,

-ﬂ...p..mg. PP ’
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water right transfer applications. The statute states in part:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original
right, and the change is consistent with the conservation of
water resources within the state of Idaho and is in the local
public interest as defined in section 42-203A(5), Idaho
Code.... In the event that the director of the department of
water resources determines that a proposed change shall not be
approved as provided in this section, he shall deny the same....

2. Section 42-222(2), Idaho Code also states in part that:
All rights to the use of water acquired under this chapter or
otherwise shall be lost and forfeited by a failure for the
term of five (5) years to apply it to the beneficial use for
which it was appropriated and when any right to the use of
water shall be lost through nonuse or forfeiture such rights
to such water shall revert to the state and be again subject
to appropriation....

3. The Idaho State Supreme Court has ruled in Jenkins v.
Statg,'Department of Water Resources, 103 Idaho 384, 387, that:

[Tlhe director of the Department of Water Resources has
jurisdiction to determine the question of abandonment and
forfeiture and such is required as a preliminary step to
performance of his statutory duty in determining whether or
not the proposed transfer would injure other rights.

4, Information available to the department indicates that
the water right proposed to be transferred, water right no.
22-0638, has been lost and forfeited due to non-use for a period
of five or more consecutive years. The department has asked the
applicant to submit evidence showing that the right has not
been lost due to non-use for a period of five or more consecutive
years. The applicant has not submitted sufficient evidence to

show that the right has not been lost due to non-use.

5. The applicant has further failed to demonstrate that he

owns the land to which the right is appurtenant,t: Qr tolgéc ré
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consent to the proposed transfer from the appropriate landowner of
record.

6. Approval of the proposed changes would result in injury
to other water rights holders who have made beneficial use of the .
water which has been lost under right no. 22-~0638.

"7. Application for Transfer No. 3571 of Water Right no.

22-0638 should be denied.
ORDER
IT IS HEREBY ORDERED that Application for Transfer No. 3571

of Water Right No. 22-0638 is DENIED.

Da;:ed this 2 '7/-65; of m , 1990.
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L. GLEN SAXTON, Chief
Water Allocatlon Bureau ,
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