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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF

IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE SNAKE RIVER BASIN WATER SYSTEM.

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: CITY OF REXBURG 208-359-3020
Address: PO BOX 280
REXBURG ID 83440
2. Date of Priority: APR 1, 18898
3. Source: TETON RIVER Trib. to: SNAKE RIVER

4. Point of Diversion:

Township Range Section 1/4 of 1/4
06N 40E 10 NE
44E 3 SW

10 SW

15 NE

NW

5. Description of diverting works:

6. Water is usged for the following purpos

Purpose From To
IRRIGATION 04/01 11/01

7. Total Quantity Appropriated is:
33.000 C.F.S. (and/or)

8. Total consumptive use is
9. Non-irrigation uses:
10. Place of Use:
Township  Range Section 1/4 of 1/4
05N 40E 6 NE NwW

A22-00203 Page 1

TWIN FALLS

CIVIL CASE NUMBER: 39576

Ident. Number: A22-00203
Date Received: 3/24/2000
Receipt No: E025688

Received By:

£020022v

DVRMENAY

of 1/4 Lot County
SE MADISON
NE MADISON
NE ' MADISON
NW MADISON
SE MADISON
es:
C.F.S (or) A.F.A.
33.000
A.F.A.

Acre Feet Per Annum.

Lot Use Acres
IRR 12.0

Date: 03/31/00




=

10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
05N 40E 6 SE NW IRR 8.0
Section Acres 20.0
06N 39E 24 NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 160.0
36 SE NE IRR 4.0
NE SE IRR 7.0
SE SE IRR 14.0
Section Acres 25.0
40E 15 NE NE IRR 24.0
NW NE IRR 40.0
SW NE IRR 30.0
SE NW TIRR 15.0
NW SW IRR 25.0
SW SW IRR 34.0
SE SW IRR 40.0
Section Acres 208.0
19 NE NE IRR 40.0
NwW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
SW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 480.0
20 NE NE IRR 30.0
SE NE IRR 34.0
NE SW IRR 40.0
NwW SW IRR 40.0
SW SW IRR 40.0

A22-00203 Page 2 Date: 03/31/00



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
' 06N 40E 20 SE SW IRR 40.0
' NW SE IRR 29.0
SW SE IRR 30.0

Section Acres 283.0

21 NW NW IRR 14.4
Section Acres 14 .4

25 NE NE IRR 40.0
NW NE IRR 40.0

SW NE IRR 40.0

SE NE IRR 40.0

NE SE IRR 40.0

NW SE IRR 40.0

SW SE IRR 40.0

SE SE IRR 40.0

Section Acres 320.0

30 NE NE IRR 40.0
NW NE IRR 40.0

SW NE IRR 40.0

SE NE IRR 40.0

NE NW IRR 40.0

NW NW IRR 40.0

SW NW IRR 40.0

SE NW IRR 40.0

NE SW IRR 40.0

NW SW IRR 40.0

SW SW IRR 40.0

NW SE IRR 40.0

Section Acres 480.0

31 NW NW IRR 15.0
SW NW IRR 10.0

Section Acres 25.0

43E 1 NE NE IRR 15.0
NW NE IRR 30.0

SW NE IRR 40.0

SE NE IRR 25.0

NE NW IRR 40.0

NW NW IRR 40.0

A22-00203 Page 3 Date: 03/31/00



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
06N 43E 1 SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 10.0
NW SW IRR 10.0
NE SE IRR 10.0
NW SE IRR 10.0
Section Acres 310.0
2 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 30.0
NW SW IRR 40.0
SW SW IRR 10.0
NE SE IRR 10.0
NW SE IRR 10.0
Section Acres 420.0
3 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
SW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 35.0
SE SE IRR 25.0
Section Acres 620.0
44F 3 NW NE IRR 25.0
SW NE IRR 40.0
SE NE IRR 15.0

A22-00203 Page 4 Date: 03/31/00
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
06N 44E 3 SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 10.0
NW SW IRR 10.0
NE SE IRR 5.0
NwW SE IRR 15.0
Section Acres 200.0
4 NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 440.0
5 NW NW IRR 40.0
SW NW IRR 40.0
NW SW IRR 40.0
SW W IRR 40.0
Section Acres 160.0
6 NE NE IRR 40.0
- SE NE IRR 40.0
NE NwW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NwW IRR 40.0
Section Acres 240.0
7 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 10.0
NW NW IRR 35.0
SW NW IRR 20.0
SE NW IRR 5.0
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
06N 44F 7 NE SW IRR 5.0
SE SW IRR 5.0
NE SE IRR 40.0
NwW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 400.0
8 SW NE IRR 40.0
SE NE IRR 40.0
NW NW IRR 30.0
SW NW IRR 40.0
SE Nw IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
sSw SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
Sw SE IRR 40.0
SE SE IRR 40.0
Section Acres 510.0
9 NE NE IRR 35.0
NW NE IRR 35.0
SW NE IRR 35.0
SE NE IRR 35.0
NE NW IRR 35.0
SE NW IRR 35.0
NE SW IRR 35.0
NE SE IRR 35.0
NwW SE IRR 35.0
SW SE IRR 35.0
SE SE IRR 35.0
Section Acres 385.0
10 NE NE IRR 20.0
NW NE IRR 40.0
SwW NE IRR 35.0
NW SE IRR 35.0
SW SE IRR 10.0
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres

Section Acres 140.0

15 SW NW IRR 20.0
SE NW IRR 35.0

NW SE IRR 25.0

SW SE IRR 40.0

SE SE IRR 10.0

Section Acres 130.0

16 SE NE IRR 40.0
NE SE IRR 40.0
Section Acres 80.0

17 NE NE IRR 40.0
NW NE IRR 40.0

SW NE IRR 40.0

SE NE IRR 40.0

NE SW IRR 40.0

NW SW IRR 40.0

SW SW IRR 40.0

SE SW IRR 40.0

NE SE IRR 40.0

NW SE IRR 40.0

SW SE IRR 40.0

SE SE IRR 40.0

Section Acres 480.0

18 NE SW IRR 5.0
SE SW IRR 5.0

NE SE IRR 40.0

NW SE IRR 40.0

SW SE IRR 40.0

SE SE IRR 40.0

Section Acres 170.0

19 SE NE IRR 40.0
NE SE IRR 40.0
Section Acres 80.0

20 NE NE IRR 40.0
NW NE IRR 40.0
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10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
- 06N 44L% 20 SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
SW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 640.0
21 NE NE IRR 30.0
NW NE IRR 30.0
NE NwW IRR 30.0
NW NW IRR 30.0
SW NW IRR 15.0
NE SW IRR 15.0
Section Acres 150.0
22 NE Nw IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
Section Acres 160.0
07N 43EF 25 NE SW IRR 40.0
NW SW IRR 40.0
SW SW IRR 40.0
SE SW IRR 40.0
Section Acres 160.0
26 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
SE NE IRR 40.0
SW NW IRR 30.0
SE NwW IRR 30.0
NE SW IRR 30.0
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10. Place of Use: Continued

Township Range Section
07N 43E 26
27
33
34
35
A22-00203 Page

1/4 of 1/4
NW SW
SW SW
SE SW
NE SE
NW SE
SwW SE
SE SE

SW
SE

NE

SW
SE
NE

SW
SE

NE

SW
SE
NE

SW
SE
NE

SW
SE
NE

SW
SE

SW
SW

NE
NE
NE
NE
SE
SE
SE
SE

NE
NE

Lot Use
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres

IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR
IRR

Section Acres
IRR
IRR

Date:

Acres
30.
30.
30.
40.
40.
40.
40.

OO COO0OO0OC

500.

o

40.0
40.0

80.

o

40.
40.
40.
40.
40,
40.
40.
40.

QOO0 00CO0O

320.

o

40.
40.
40.
40.
40.
40.
40.
40,
40.
40.
40.
40.
40.
40.
40.
40.

OO0 0000O0OCOCOCOO0O0OC OO

640.

o

40.
40.

loN o]

03/31/00



10. Place of Use: Continued

Township Range Section 1/4 of 1/4 Lot Use Acres
07N 43E 35 SW NE IRR 40.0
SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SE IRR 40.0
NW SE IRR 35.0
SW SE IRR 35.0
SE SE IRR 40.0
Section Acres 470.0
36 NE NW IRR 40.0
NwW NwW IRR 40.0
SW Nw IRR 40.0
SE Nw IRR 40.0
NE SW IRR 40.0
NW SW IRR 15.0
SW SwW IRR 15.0
SE SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 430.0
44F% 28 NW SW IRR 10.0
SW SW IRR 25.0
Section Acres 35.0
29 NE SW IRR 40.0
NW SW IRR 40.0
SW SW IRR 40.0
SE SW IRR 40.0
NE SE IRR 40.0
NwW SE IRR 40.0
SW SE IRR 40.0
SE SE IRR 40.0
Section Acres 320.0
30 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0

A22-00203 Page 10 : Date: 03/31/00




Form No. 42-1409 (2) a 1/88 . .

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576
IN RE THE GENERAL ADJUDICATION Ident. Number C_..22-00203
OF RIGHTS TO THE USE OF WATER FROM Date Received
THE SNAKE RIVER BASIN WATER SYSTEM Receipt Number
NOTICE OF CLAIM
TO A j
) i . ' Y/
WATER RIGHT | @)

ACQUIRED UNDER STATELAW
Please type or print clearly _ _
1. Name ofClalmant (s) - City of Rexburg - e Phone ( 208) 359-3020

Mailing Address P.0. Box 280, Rexburg, Idaho Zip 83440

2. Date of Priority (Only one (1) per claim) 4-1-1898

3. Source of water supply (a) _Teton River
which is tributary to (b) Snake River _ .
4. a. Location of-:existing'pointodeersion is: Township _6N Range _40E -Section 10 ,

B.M., County of Madison

NE___ 1/acf _SE_ 1/40f_ 1/4, Gowt. Lot,

Additional points of diverslon ifany: See Exhibit "A".

b. If instream flow, beginning point of claimed instream flow is:

Township ___ Range Section , _1/40f 1/4 of 1/4,

Gowt. Lot BM., Couﬂty of _

ending point is: Township Range Section , 1/40f __ __1/a0f
1/4, Govt.Lot _____ B.M., County of |

6. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates , Etc),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well. Diversionary dam, canal and pumps, mainline
and sprinklers for the additional points of delivery and diversion.
"The City of Rexburg decree was for water used for irrigation of approximately 425 acres
of Tarm land outside the City and approximately 437-435 acres within the City. (See

Exhibit "D" attached to Affidavit of Ray W. Rigby.) Very little land is still irrigated
within the City and the acreage outside the City has diminished. Consequently the City

has been leasing its water rights to the Rexburg Irrigation Company and*Teton Pipeline
Company above what is needed to irrigate those farm lands included within the original decree.
‘The*Teton Plpeline Company and the Rexburg Irrigation Company use this excess water to
supplement their water rights.

*also known as Clementsville Pipeline



6. Water is claimed for the following purposes:

(both dates are inclusive) (cfs) (acre feet)
For ir_rigatio_n purposes from 4-1  to 11-1 _.arn_ount 33 cfs *or
For purposes from to amount B or
For : purposes.from - to - . amount . or
For - ) purposes from to _ amount or _
*The City retains the right to use any part or all of the water for CIty purposes, "if needed.
7. Total quantity claimed (a) 33 : (¢fs) and/or (b) (acre feet)
8. Total consumptive use claimed is . L acre feet per annum.

9 Non-rrngatlon uses; describe fully (eg. Domestic: Give number of households served Stockwater Type and number of
livestock Etc.) There is some stock waterlng and the City has a population of approximately

20,000. The CTfy has @ domestic water supply from Wells, BUt uses this water 4s & backup
10. Description of place of use: supply
a. If water is for irrigation, indicate acreage in.each subdivision in the tabulation below. :
b. ‘If water is used for other purposes; place a symbot of use (example: D for Domestrc)
in the corresponding place of use below. See instructions for standard symbols

TWP | RNG [SEC| = NE1/4 NW1/4 SW1/4 SE1/4 . Totals

-| NEV/4| NW1/4 ﬂs_m/l. _SE_1/4 NE1/4 INW1/4 |SW1/4 | SE1/4 [NE1/4 |NW1/4 kw174 SE1/4[NE1/4|NW1/4 18M1/4 |SE1/4

See ibit ";'ﬁ""

Total number of acres irrigated

11. In which county (ies) are lands listed above as place of use located? _Madison and Teton

12. Do you own the property listed above as place of use? Yes No _%
If your answer is No, describe in Remarks below the authority you have to claim this water right.

13. Describe any other water rights used at the same place and for the same purposes as described abaove.
C 22-00204C, the water rights of Teton Pipeline Co. and Rexburg Irrigation (¥ None( )

and the groundwater rights of the City for municipal and domestic purposes.

14. Remarks
See the remarks given in paragraph 5 above.

LastName City of Rexburg Ident No.C 22-00203 Copies: White -State, Yellow-Claimant



15. Basis of Claim (check one) Beneficial Use Posted Notice License Permit
Decree _X
if applicable provide IDWR Water Right Number _C 22-203
Court_Sixth District Case Number Decree Date _12-16-1010

Plaintiff vs Defendant Teton Irrigation Co. et al v. Rexburg Irrigation Canal et al

16. Signature (5)
(a.) By signing below, |/We acknowledge that | /We have received, read, and understand the form entitled
"How you will receive notice in the Snake River Basin Adjudication.” (b.) |/We do donot _X
wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments Exhibits A & B, and Affidavit of Ray W. Rigby
For Individuals: | do solemnly swear or affirm that the statements contained in the foregoing document are true
and correct.

Signature of Claimant (s) Date
Date
For Organizations: | do solemnly swear or affirmthatlam __ Mayor
Title
of _ City of Rexburg , that | have signed the foregoing
Organization
document inthe space below as Mayor of City of Rexburg

Title Organization
and that the statements contained in the foregoing document are true and correct.

Signature of Authorized Agent ;7 ' W

T J

Title and Organization Mayor, City of Rexburg Date November » 199
State of Idaho/or _ )
) Ss.
County of _Madison )
Subscribed and sworn (or affirmed) before me this 2¢ "% day of _ November 19 96
SEAL Notary Public ,é?—/ £/ = Z
Residing at M?ﬁ M
My Commission Expires F-/2-97

Please Print Name
17. Notice of Appearance:
Notice is hereby giventhatl, Ray W. Rigby will be acting as attorney at law on behalf
of the claimant signing above, and that all notices required by law to be mailed by the director to the claimant signing above
should be mailed to me at the address listed below.

Signature 27
Ray "4 Rigby d'
Address _P.0. Box 250, Rexburg, ID 83440

Date Nowvember , 1996

LastName City of Rexburg Ident. Number C 22-00203 Copies Whire-Statr, Yellow-Cloimant




Map of Project: show clearly the point of diversion, place of use, section number, township, and range number.

Scale: 2 inches equals 1 mile
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Exhibit “A”

Additional Points of Diversion
(Paragraph 4)

Point of Diversion - All in Twp. 6N Rge. 44E . -
1. Running N & S SWNE Section 3
2. Running N & S SWNE Section 10

3. Running N & S NENW Section 15
4. Running N & S NWSE Section 15 (close to center of sectlon)

Rexburg Irrigation Company

NE1/4NE1/4 of Section 20, Twp. 6N, Rge. 40K



10 Description of place of use:

)

el N GO

E::h j bit "B"
— a ¥ 'water is for imgation, indicate acreage in each subdivision in the tabulation below. . A
b. If water is used for other purposes, place a symbol of use (example: D for Domestic) 1o Pty
in the corresponding place of use below. See instructions for standard symbc_;ls. ' - i -
TWP | RNG |SEC NE 1/4 B NW 1/4 SW1/ SE1/4 Totals
S NE174) m.nﬂ_fsun/l. SE1/4 [NE/4 W17 [SU1 /4 | SEV/4 [REA/4 | W1 /4 'Fum lse1/4 usmlwm Fm/:. SE1/4
I |6k |29 . | | 40 | 40 |40 |40 |40 po 40 (40 P20
30 | 40 | 40 | 40 | 40 |40 |40 WO |40 |40 | 40 |40 |40 |40 40 |50 B40
31|40 |40 | 40|40 {40 |50 ko |40 |40 | 40 |40 |50 |40 'ko 40 a0, 640
28 | | 10 | 25 : REE
32 s0 | 40| |40 |s0 ko |40 a0 | 40 |40 |40 | 40 |40 | leso
6N [44E | 6| 40 | | 40 |40 |40 Wo |40 | | ! 240
I8 |43E | 25 l | 140 | 40 |40 |40 - |60
26| 40 |40 |40 [40 30 |30 |30 | 30]30 |30 |40 |s0 |40 |40 |s00
27 l - |40 |40 | | 80
33| 40 40 |40 a0 40 |40 |40 40 [320
34|40 fso |40 |40 |40 |40 [a0 |40 |40 | 40|40 |40 |40 Jso |s0 [s0 |64o
35| 40 |40 |40 |40 |40 |40 |40 |40 | aoilss |3s lao k7o
36 | | a0 a0 |40 |40 ]40 | 15115 140 |40 lao Jao Jao lazo
e [43E | 1|15 [30 |40 | 25| 40 |40 |40 Jao 10 10! 10 |10 310
2| 40 |40 |40 |"40] %0 {40 40 |40 {30 | 50] 10 10 |10 ~ 420
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} STATE OF IDAHO, } L
H -~ County of ... 2%a .. H
| ;;1
li! }_IOSSJ'.COME:“I‘OCIC,AgentforDeaeretSavn.ngsBankoi‘SaltI.e.kﬁemg first duly sworn, upon his \
|: oath deposes and says: H
il . . .
!I That he is the owner of a decreed waler right appurtenant to the following described land to-wit: JI
U LA el e C L L ON L, AW D e R [f

Sk SE:, Section 16, Township 6 North, Rango 40 East of Boise Moridien

I

| in the cause entitled.. REXBURG, TRRIGATION COMPANY, eb el . .o . Plaintif, |

i ; ’ i

';' vs. ... TETQN IRRIGATION CANAL COLPANY, et al. . ... , Defendant, brought
" in the district court of the...... .Sixth ... Judicial District of the State of Idaho, or i“

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of Idaho i

That he intends o change the point of diversion, as described in said decree or permil, to the following

point: (two pointas of diversion)

e R bulbcmy%ﬁf‘c"&e

i erty described through which 50 acres of said land sy be irrigated and the Teton

i E

[ areeeeecrreccreeecrre e an s e e SAeSeS PSSR eeses e tesas :
|
| That no one will be injured by such change and that deponent will make_such change al_his own,risk. .
D e ﬁ.«% A A/ /
il nd further deponent saith not. - '
i: ’ "

E Mv commission e)f.!lfﬂ&/;f)’(//—/fﬂf T Notary Public.




Effeotive April 10, 1911

STATE ENGINEER'S OFFICE

REGCULATIONS AS TO CHANGE OF
POINT OF DIVERSION

Seetion 3247 of the Revised Codes provides Lhat n person eutitled to
the use of water, may change the place of diversion it others are not in-
jured by sueh change. The Bourd of Trrigation has adopted the Following
regulations as to procedure under said section:

A

The person desivibg to ehange point ol diver
State Lngineer un alliduvit deseribing lis water right, setting forth his
intent to change point of diversion und the reasous for snch ehange, together
with an averment that no one will he injnved theveby and that deponent

. ..will make sueh ehango at his own risk,

The point to whicl it is desived to change the plage of diversion must be
deseribed as follows:

N .

When the amount elaimed does not exceed 273 cubie feel por second aud
puint of diversion will be on suryeyed land, locate sane by giving the legal
description of the 40 aere tract in’ which it“will be situated. It upon wnswr-
voyed lund, give approximate distanee to monih of stream from whieh water
i elaimed or to the mouth of some ereek flowing iyto 'said strenm. Where
theve is more than one poiunt of diversion, deserile eneh separately and
speeify the aount claimed from eael.

Where the water claimed exceeds 25 cubie leel per second, locate the
point to whieh it ix desired te change the place of diversion us follows:

If upon or vear surveyed land, (ie point of diversion by cowrse and dlis-
tunce to section or guarter seetion corner. 1t said point will be more than
two miles from the corner of a publie survey, the tie may he made to the
month of the stream from whieh the water isx cluimed ov to the mouth of
some ereek Aowing into said stresm.

The allidavit must be aceompanied by map= in duplieate, =howing the
following details:
- o

. e P

1. 1f for jveigation and domestic use:

= (a) Name of applieant: ~-- - - . . .
" (b

Section, town and Tange numbels, whore publie surve has heen
e, : : : .

(¢) Svuree or kourees of s\‘xbply.

(d

-(e) Woute of diteh or ditehes, including
witliin one anile of ench 160 aere (2
pibed,

Foint or puints of diversion.

!

¥

the lnnds to be irvi-

(£) Lands to be iveigated Lo be shown by erosshatehing, ontlining, or
. _eoloring. o
2. If For other than irrigation and domestic purposes:

(a

-

Name of applicant. - - . R

(b) Seetion, town and vange uumbers, where publie survey has heen
‘made, . N : :

(e) Source ov sources of snpply. ] )
(d) Puinéﬂ or points of diversion, ’ ‘ .
(o) Route of ditel or ditelies.

() Point oy points of use.

() Poink or peinls off veturn to stecan aflor use, .

Tt application is for more than 25 cubie Coet per seeond, the mups must
be prepared from actual survey and must he eertilied 1o by the enigneer in
charge of survey, in the following forny:

I hereby cerlify that this wmap was prepared [rone an actual survey made

by me.......... e ceve 9. and

correctly shows position of points indicuted thereon,

don must file’ with the |

t ' L

uls delivering water

o
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State of Ida!) .

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT

GOVERNOR
KARL J. DREHER
July 8, 1998 PIRECTOR
ATTN RAY RIGBY
RIGBY THATCHER ET AL
PO BOX 250
REXBURG ID 83440

Re: City of Rexburg
Dear Ray:

Enclosed is a copy of my letter dated September 22, 1997. In this letter I tried to explain how I
feel the City of Rexburg could file and document their water rights in the SRBA and through the
permit process.

The only changes or additions I see in the actions that need to be taken are:

Paragraph 3- The city will need to formally request that we advertise the Applications
referenced in Paragraph 3.

Paragraph 5- The city will need to formally request that we reinstate Application No. 22- -
07650.

Paragraph 6- Because the Davis Well is not owned by the city, no action is warranted.
The Smith Park Well is used only for pressure enhancement so an App. for Transfer can
be filed in the near future to add the well as a point of diversion on the right it enhances.

In reference to your letter dated April 6, 1998. I will attach this letter to the claims when they are
filed and the letter can be used to help document the historical use of the water rights claimed.
Unfortunately no claims have been filed by the city at this time. Although the department will
help as much as possible in assisting the city in filing the claims, the city needs to file them(with

the appropriate filing fees) on how they feel they have been historically used. The Court can then
render a decision on how the rights will be decreed.

Please do not hesitate to contact this office if you have any question regarding this matter.

Sincerely,

m Ta/

Sr. Water Agent

~ Ce/ebmting Our Centennial Year of Service to Idaho 1805-1005 ~



State of Idgo @

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION ‘ PHILIP E. BATT

GOVERNOR

KARL J. DREHER
September 22, 1997 DIRECTOR :

Attn Portia

Rigby, Thatcher et al
PO Box 250

Rexburg ID 83440

Re: City of Rexburg

- Dear Portia,
I'm sending this correspondence in order to facilitate a meeting to
discuss the City of Rexburg’s SRBA claims with you and Mr. Rigby.
Below is a brief and rather confusing synopsis of the City’s water
rights and the actions that need to be taken in the future to

insure the City is "covered".

All of the notes below are assuming the point of diversion and
place of use are within the Rexburg city limits.

1) File Notices of Claim for: 22-07074 (MUNI) Smith Park Well

1.57 cfs @ $100.00/cfs + $50.00/claim = $207.00
22-07175(MUNI) Wells #1 & #6
5.61 cfs @ $100.00/cfs + $50.00/claim = $611.00
22-07176 (MUNI) Well #S
4.68 cfs @ $100.00/cfs + $50.00/claim = $518.00
22-07386 (DOM) Chlorine Plant
0.02 cfs @ less than 2500 gallons/day = $ 25.00
Total for these licensed claims = $1361.00

2) File two(2) Notices of Claim based on Beneficial Use

0.? cfs Teton Lakes G.C. club house = $25.00
0.? cfs Airport Well = $25.00
Total = $50.00

*The two rights above would have to be limited to 2500 gallons per
day or they would violate the "Mandatory Permit Statutes".

OR

File two(2) Applications for Permit for the above wells except they
could be for Municipal use. ($50.00/App.)

Fa IS T | Moo v oL .o T, vonE 1nNE _.



3) We will advertise Applications: '
22-07617 (MUNI) Porter Park Well 2.20 cfs
22-07618 (MUNI) Sewer Pump Station Well 0.02 cfs
22-07619 (MUNI) City G.C. Club House well 0.02 cfs

*These Apps. have been filed but have been on "hold" until now
because of the SRBA Moratorium.

4) The next two rights can be filed on, but it is not mandatory

because proof of beneficial use was not due until after the ™

commencement of the SRBA.

22-07571 (MUNI) Teton Lakes G.C. Well

1.00 cfs @ $100.00/cfs + $50.00/claim = $150.00
22-07754 (MUNI) A well in Sec. 177

2.77 cfs @ $100.00/cfs + $50.00/claim = $327.00

‘ Total = $477.00

5) Petition for Reinstatement of 22-07650. This App. was filed on
Teton Lakes G.C. at the same time the County had filed on Teton
Lakes. This one may have had an error on the legal description.
It possibly should have been for the City G.C.. There is currently
no water right for the well at the City G.C..

6) File two(2) Apps. for Municipal purposes on the Davis Well and
the Smith Park Irrigation Well. Currently there are no rights for
these wells.

7) File Notices of Claim on 22-00203 & 22-00204 (IRRIGATION)
2942 acres @ $1.00/acre + $50.00/claim = $3042.00

*The acreage total above was found by using the print-out of the
place of use you gave me several months ago and comparing it to the
place of use that had already been paid for by other parties.

Although this is a lot of data to digest at one sitting, I
primarily wanted to give you an outline of some ideas before we sit
down and file anything. Please give me a call at your earliest
~convenience and we can set up an appointment to discuss these
claimsg/rights in further detail.

Sincerely,

Gri;%ry J. yloxr

Sr. Water Agent, Adjudications

Enclosures:Map of wells for City of Rexburg
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APR 1 3 1998

Department of Water Resources

Law Offices Eastern Region

RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy :

Gordon S. Thatcher P.O. Box 250 Telephone:

G. Rich Andrus 25 North Second East Rexburg: (208) 356-3633
Jerry R. Righby Rexburg, ID 83440 Fax: (208) 356-0768

Michael S. Kam E-Mail: Rexlaw@srv.net
Gregory W. Moeller

April 6, 1998

Idaho Department of Water Resources
900 N. Skyline
Idaho Falls, ID 83401

ATTN: GREG TAYLOR

RE: CITY OF REXBURG
Dear Greg,

This letter will serve as additional explanation for claims 22-00203 and 22-00204C for the City
of Rexburg:

Paragraph 5 should read as follows: Diversionary dam, canal and pumps, mainline and
sprinklers for the additional points of delivery and diversion. The City of Rexburg decrees were
for water used for irrigation of approximately 425 acres of farm land outside the City and
approximately 432-435 acres within the City (see Exhibit “D” attached to Affidavit of Ray W.
Rigby) and all other City purposes. Very little land is still irrigated within the City and the
acreage outside the City has diminished. Consequently, the City has been leasing its water rights
to the Rexburg Irrigation Company and Teton Pipeline Company, also known as the
Clementsville Pipeline, above what is needed to irrigate those farm lands included within the
original decree. The Teton Pipeline Company and the Rexburg lrrigation Company use this
excess water to supplement their water rights.



Greg Taylor
Page - 2
April 6, 1998

The following exhibits are attached:

Exhibit “B” is a “place of use” land list of Clementsville Pipeline’s own water rights and
the same lands the said water leased from the City of Rexburg used

Exhibit “C” is the “place of use” land list of the City of Rexburg where a part of its
decreed surface water rights are used for irrigation and all other City purposes including water
need under “Growing Communities” doctrine in Idaho law.

Exhibit “D” is a place of use” land list of the Rexburg Irrigation Company’s own water
rights and the same lands and the same water leased from the City of Rexburg is used. A map
labeled Exhibit “E” is also attached which shows in green where the City’s water is used, and
that portion of the Rexburg Irrigation Company’s lands that surround the City’s land list or, what
appears as a possible overlap (actually both may furnish water within a same 40 acres tract, and
there may be some small overlapping wherein particular areas some supplementing 1s done.

With regard to the multiple claims of the City of Rexburg, it is very important to keep in
mind the history surrounding the claims. Please refer to Exhibit E which is a map showing the
City of Rexburg as well as the surrounding area. Particularly, notice the elevations of the land
and the elevation of the Woodmansee-Johnson Canal, the City of Rexburg ditch, and the
Rexburg Irrigation Company canal. The Woodmansee-Johnson Canal was originally the
Rexburg Milling Company canal and that water was used for irrigation and particularly for
operating a grist mill on the low hills on the east side of Rexburg. All water not consumed was
picked up by the City of Rexburg ditch and from that canal water was taken for lands that had
higher elevation than lands irrigated by the Rexburg Irrigation Company canal (as well as lands
within the City of Rexburg and all city purposes). The surplus water from the city canal was
then picked up by the Rexburg Irrigation Company canal for use on lands of its stockholders.
This system worked well over the years. However, when the Rexburg Mill ceased to function,
more of the water of that company was used for the irrigation of lands, and so less water ran into
the system described above. The minutes of the Rexburg City Council will reveal that there had
been constant complaints by the Rexburg Irrigation Company that it wasn’t getting sufficient
water and it was entitled to all of the water not used by the City of Rexburg and therefore it
shouldn’t lease water to anyone else. Nevertheless, the city has leased water for several years to
the Clementsville Pipeline Company, and asserts that none of its water has been lost from non-
use.

With regard to paragraph 13, the City of Rexburg has the following wells: 22-07074
(Smith Park Well); 22-07175 (Wells 1 & 6); 22-07176 (Well #5); 22-07617 (Porter Park Well);
22-07618 (Sewer Pump Well); 22-07619 (City Golf Course Well); 22-07571 (Teton Lakes Golf
Course); 22-07754 (Well in Sec. 17). The wells are used for the purposes and upon the lands
described in each of said other water rights to accommodate growth and expansion of the City.



Greg Taylor
Page-3
April 6, 1998

The City also owns shares of stock in the following canal companies: Rexburg Irrigation
Company - 13 % shares; Teton Island Canal - 10 shares.
Please let us know if you have any questions.

Sincergly,

RayMV. Rigby

Enclosures
pj:rexburg.ltr
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State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION _ PHILIP E. BATT

GOVERNOR

September 22, 1997 KARL J. DREHER

DIRECTOR

Attn Portia

Rigby, Thatcher et al
PO Box 250

Rexburg ID 83440

Re: City of Rexburg
Dear Portia,

I'm sending this correspondence in order to facilitate a meeting to
discuss the City of Rexburg’s SRBA claims with you and Mr. Rigby.
Below is a brief and rather confusing synopsis of the City’'s water
rights and the actions that need to be taken in the future to
insure the City is "covered".

All of the notes below are assuming the point of diversion and
place of use are within the Rexburg city limits.

1) File Notices of Claim for:/32-07074(MUNI) Smith Park Well

1.57 cfs @ $100.00/cfs + $50.00/claim = $207.00
v22-07175 (MUNI) Wells #1 & #6
5.61 cfs @ S}O0-00/Cfs + $50.00/claim = $611.00
22-07176 (MUNI) Well #5 .
4.68 cfs @ $100.00/cfs + $50.00/claim = $518.00 té"'w
22-07386 (DOM) Chlorine Plant *Ouﬁ
0.02 cfs @ less than 2500 gallons/day = $ 25.00-V
Total for these licensed claims = $1361.00
-~
lig
2) File two(2) Notices of Claim based on Beneficial Use _PJL&
z22-/%a2r. 0.7 cfs Teton Lakes G.C. c¢lub house = $25.00~
20 /P2 3 0.7 CfS Airport Well = $25.00
Total = $50.00

*The two rights above would have to be limited to 2500 gallons per
day or they would violate the "Mandatory Permit Statutes".

OR

File two(2) Applications for Permit for the above wells except they
could be for Municipal use. ($50.00/App.)

-~
.

—~ Ce/ebraling Our Centennial Year of Service to Idaho 1805-1005 ~



3) We will advertise Applications:
22-07617 (MUNI) Porter Park Well 2.20 cfs-
22-13022 (MUNI) Sewer Pump Station Well 0.02 cfs~
223021 —22—9F639{MUNI) City G.C. Club House well 0.02 cfs”

*These Apps. have been filed but have been on "hold" until now
because of the SRBA Moratorium.

4) The next two rights can be filed on, but it is not mandatory

because proof of beneficial use was not due until after the -

commencement of the SRBA.

22-07571 (MUNI) Teton Lakes G.C. Well

d
1.00 cfs @ $100.00/cfs + $50.00/claim = $150.00 "
22-07754 (MUNI) A well in Sec. 177 3
2.77 cfs @ $100.00/cfe + $50.00/claim = $327.00-"
Total = $477.00-

* 5) Petition for Reinstatement of 22-07650. This App. was filed on

Teton Lakes G.C. at the same time the County had filed on Teton

Lakes. This one may have had an error on the legal description.
It possibly should have been for the City G.C.. There is currently
no water right for the well at the City G.C..

v6) File two(2) Apps. for Municipal purposes on the Davig Well and
the Smith Park Irrigation Well. Currently there are no rights for
these wells.

7) File Notices of Claim on 22-00203 & 22-00204 (IRRIGATION)
2942 acres @ $1.00/acre + $50.00/claim = $3042.00

*The acreage total above was found by using the print-out of the
place of use you gave me several months ago and comparing it to the
place of use that had already been paid for by other parties.

Although this is a lot of data to digest at one sitting, 1
primarily wanted to give you an outline of some ideas before we sit
down and file anything. Please give me a call at your earliest
convenience and we can set up an appointment to discuss these
claims/rights in further detail.

Sincerely,

Gr ry J. yvlior
Sr. Water Agent, Adjudications

Enclosures:Map of wells for City of Rexburg
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Law Offices JuL 18 1997

RIGBY, THATCHER, ANDRUS, ~ ePmentof Watsc Resources
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy

Gordon S. Thatcher P.O. Box 250 Telephone:

G. Rich Andrus 25 North Second East Rexburg: (208) 356-3633
Jerry R. Righy Rexburg, ID 83440 Fax: (208) 356-0768
Michael S. Kam E-Mail: Rexlaw@srv.net
Gregory W. Moeller

July 17, 1997

Mzr. Greg Taylor

Idaho Department of Water Resources
900 N. Skyline Dr.

Idaho Falls, ID 83401

RE: CITY OF REXBURG WATER CLAIMS
Dear Greg,

Please find enclosed 15 “Notice of Claim to A Water Right” forms to be filed on behalf of the
City of Rexburg for its groundwater claims. The originals could not be located so the necessary
modifications were made on the signature pages of the copies. When the city attorney delivered
the claims to us, some of them had additional information attached. We have included that
information, as well.

Please include these claims in your tally of the fees that are due and we will secure payment from
the City.

If you have any questions, please let me know.

Sincerely,
Portia Jenkins
Legal Assistant

Enclosure
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Movants: City of Rexburg

Attorney: Ray W. Rigby
of RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
Attorneys at Law
25 North Second East
Rexburg, ID 83440
Telephone: (208) 356-3633

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) Subcase Nos.
)
Case No. 39576 )
) AFFIDAVIT OF
) RAY W. RIGBY
)
)
STATE OF IDAHO, )
SS.
County of Madison. )

RAY W. RIGBY, being first duly swomn, deposes and says:

1. That he is licensed to practice law in all courts in the State of Idaho.

2. That he is associated with the law firm of Rigby, Thatcher, Andrus, Rigby,
Kam & Moeller, P.A., which maintains its office at 25 N. 2nd E., Rexburg, ID 83440, and which
firm receives its mail at P.O. Box 250, Rexburg, ID 83440,

3. That he has been retained as an attorney by the City of Rexburg, Madison
County, Idaho, to file and process said City’s claims to water rights in the Snake River Basin

Adjudication (hereinafter “SRBA”).



4. Mary Smith, who is now, for all intents and purposes, retired from the practice
of law, and unable to handle said claims, has been the regular retained attorney for said City for
approximately 50 years.

5. Mary Smith, within the time allowed by the Court for the filing of claims for
the particular basin, prepared and delivered to the Eastern District office of the State of Idaho,
claims to the water rights for said City of Rexburg.

6. Mary Smith was told the fee for filing the claims, and when Mary Smith was
astounded at the size of the fee, she was told that it was based upon claims for the use of water
for “power purposes” because the so-called “Rexburg Decree” has so listed it. A copy of the
pertinent provisions of the Rexburg Decree is attached hereto as Exhibit “A” and by reference
made a part hereof.

7. Because Mary Smith maintained said City’s water rights were irmigation rights
and not power rights, neither she nor anyone in behalf of the City paid the filing fee, based on
power rights or otherwise; the claims were not filed in the SRBA proceedings and have not been
filed at any time thereafter, and Mary Smith has never filed with said Department of Water
Administration any documentation supporting her claim that the City’s water rights were
irrigation rights and not power rights.

8. Thereafter, the City of Rexburg had é change of mayors and Mary Smith has
had no further association with the City’s water claims.

9. When asked by the City to file and process its water claims, your affiant has

gathered the following information:

AFFIDAVIT - Page 2
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a. The City of Rexburg acquired its water rights and a canal system from the
Rexburg Irrigation Company. One record indicates that the acquisition was made on the 13th
day of April, 1896, and another record indicates that the acquisition was made on the 11th day of

February, 1897. In an action filed in the Fifth Judicial District Court in and for Fremont County,

Idaho, entitled Rexburg Irrigation Company, a corporation, the City of Rexburg, in Fremont

County, Idaho, and T. L. Nave v. Teton Irrigation Canal Company, et al. (numerous defendants),

the said City of Rexburg alleged that:

The Rexburg Irrigation Canal Company, sold and conveyed to the Plaintiff, the
City of Rexburg, a certain canal together with all the laterals connected therewith,
theretofore constructed and then owned by it and Four Thousand (4,000) miners
inches measured under a Four (4) inch pressure of the waters of Teton River by it
appropriated, as heretofore alleged, onthe  day of April, 1885. That since
said date the Plaintiff, the City of Rexburg, has continuously each and every year,
diverted the said Four Thousand (4,000) inches of water from said Teton River
and distributed the same to the said original stockholders in the Rexburg Irrigation
Company, according to the stock and credit held by each, for the purpose of
trrigating the lands in the City of Rexburg and adjacent thereto occupied, used and
owned by such stockholder, and for culinary [sic] and other useful purposes. And
has used said water for City purposes.

The whole of said Four Thousand (4,000) inches of water is necessary for the use

of said Plaintiff for City purposes and for distribution to said original stockholders

under the agreement and obligation entered into and undertaken by said Plaintiff

when said canal and water was conveyed to it.

The Court dismissed the City of Rexburg as a Plaintiff in said case and required it
to appear as a party defendant. Consequently, on August 20, 1903, it filed, in said case, the
“Answer and Cross-Complaint of The City (Formerly Village) or [sic] Rexburg, and its Mayor

and Councilmen (Formerly Trustees).” A copy of same is labeled Exhibit “B” and is attached

hereto and by reference made a part hereof.

AFFIDAVIT - Page 3
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b. Rexburg Canal Compaﬁy acquired its water right by diversion and
appropriation to a beneficial use pursuant to a notice of claim filed in the County records, which
claim stated that it was for agricultural, mining, milling, and mechanical purposes. A copy of
said claim is labeled Exhibit “C” and is attached hereto and by reference made a part hereof.

¢. The City of Rexburg water right was diverted from the Teton River, a tributary
of the North Fork of the Snake River at a point a short distance west of the City of Teton, Idaho,
and was delivered through a channel that came to be known as “The City Ditch.”

d. The City Ditch was known as the “Upper Ditch” used to distribute water to the
farmers entitled to water therefrom for irrigation, domestic and stock watering uses in an area
between the point of diversion for said City Ditch and the City of Rexburg, and approximately
425 acres south of said City. The water for the City and for other farmers flowed on down the
channel to the City’s diversions used to distribute water to the people of the City for irrigation,
domestic use, stock watering, and City uses, and then to the farmers entitled to water therefrom
south of said City, for irrigation, domestic and stock watering uses, with any surplus water or
unused water being emptied into the canal of the Rexburg Irrigation Company, pursuant again to
an agreement between the City and said canal company.

e. The Rexburg Irrigation Company also diverted its water from the said Teton
River into its canal, known as the lower ditch, which followed a semi-circle course around the
northerly and westerly side of the City of Rexburg for delivery of water to its stockholders west
and southwest of said City.

f. The Rexburg Milling Company also acquired a water right which it diverted
from said Teton River and delivered it through what is now known as the Woodmansee-Johnson

AFFIDAVIT - Page 4
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ditch or canal to a “flouring mill . . . situated near the Town of Rexburg, for use in generating
power to operate said mill . . . and after using éaid water for said purpose has permitted the same
to flow on down for the use and benefit of other parties to this suit and especially of the Rexburg
Irrigation Company.” (From the Cross-Complaint of Charles H. Woodmansee, James Johnson,
Hugh St. Clair Johnson, and the Rexburg Milling Company, a corporation.)

g. In the case of Rexburg Imigation Company, et al. vs. Teton Irrigation Canal
Company, et al., filed on or about July 30, 1901, many claimants to the use of the waters of the
Snake River and its tributaries filed cross-claims to put in issue their claims to water rights. The
City of Rexburg filed its Cross-Complaint as stated above, and a copy of said Cross-Complaint
labeled “Exhibit “B” is attached hereto and by reference made a part hereof.

h. Henry Flamm, Mayor of the City of Rexburg at the time, and J. L. Jacobs, a
Rexburg City Councilman, testified in said case in behalf of the claims of the City of Rexburg.
A copy of the pertinent parts of their recorded testimony is labeled “Exhibit “D” and is attached
hereto and by reference made a part hereof. The following points were made by them:

i. The City’s water rights were for irmgation, stock watering and domestic

purposes for lands within the City and farmers’ lands on the east side of the City

and on the south side of the City.

ii. The City irrigated approximately two-thirds (2/3) or 432-440 acres of the

approximate 640 acres within the townsite and subdivisions thereto. The farmers

outside of the City limits irrigated approximately 425 acres.

iii. Other witnesses testified substantially, as Mayor Flamm did, and supported
the City’s claims to the use of its water rights for irrigation purposes principally.

10. The City of Rexburg is the owner of the following water nights:

1,650 inches, Apr. 1, 1898, Teton River (from Rexburg Decree)
1,350 inches, June 10, 1883, Teton River (from Rexburg Decree)

AFFIDAVIT - Page 3
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11. Those rights were for irrigation, stock watering and domestic purposes for
lands within the City and farmers’ lands on the east side of the City and on the south side of the
City. The City Ditch is situate upon a course that has very porous soils and therefore the
transportation losses are great, necessitating the diversion of substantially greater quantities of
water than are actually used for irrigation and City purposes. However, the course of the canal
parallels generally the course of the Teton River at a higher elevation and the water lost in
transportation from the diversion point to the places of use is, to a great extent, a part of the
recharge of said river,

12. The City of Rexburg had works for the diversion of irrigation water
throughout and upon a major part of the flat lands within the City limits and many of those
diversionary works still exist. However, as the use of surface waters declined within the City and
the lands adjoining thereto, the surplus water of the City was emptied into the channel of the
Rexburg Irrigation Canal Company canal to supplement the waters of that canal company for use
on its stockholders’ lands. However, a portion of its surplus water has been leased to the Canyon
Creek Canal Company as supplemental water for irrigation of its stockholders’ lands. All of the
water claimed by the City has been held and shall be held as a municipal provider to meet
reasonably anticipated present and future needs and therefore the entire water right claimed
constitutes beneficial uses, and such rights have not and should not be lost or forfeited for nonuse
and all of the same, as granted by “The Rexburg Decree” is still fully needed to meet the
reasonably anticipated present and future needs of the said City of Rexburg. (Idaho Code Sec.

42-222(2)). Therefore, none of the City’s water rights have been forfeited or abandoned, and

AFFIDAVIT - Page 6
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continue to be used for beneficial purposes, since decreed to it in 1910 by “The Rexburg
Decree.”

13. The Decree in the said Rexburg case erred in listing “power use” as the
purpose for which the City water was decreed and said water rights have never been used by the
City of Rexburg for power purposes and it is reasonable to assume that the error was made by the
scriveners in assembling the rights of the parties and used the Rexburg Milling Company power
use rights right as the purpose of the Rexburg City water rights.

14. The City has acted in good faith, has gathered substantial data documenting
its rights and nature of use of water and the ends of justice should entitle said City to file late
claims in the SRBA in behalf of itself and the water users who derived their rights from said
City.

15. Your affiant, in behalf of the City of Rexburg, has reviewed all portions of
the proceedings in the Rexburg Decree, as well as minutes of the Rexburg City Council,
including the early minutes, dealing with the City’s water rights, hiring of water masters,
installing of diversionary works, and the irrigation of the lands of the City and its relationship
with the Rexburg Milling Company and the Rexburg Irrigation Company, and your Affiant has
also interviewed many people, including, but not limited to, former Mayor John Porter, who is
over 80 years of age, and who has lived in the City of Rexburg all of his life; Robert Erikson,
who is over 90 years of age, served on the City Council for several years, and has lived in
Rexburg all of his life; Gene Palmer, whose father and grandparents have been on the so-called
Upper Ditch and know its history and how the water was used for all of the flat lands of the City
of Rexburg; and particularly the conversations with former water masters to the effect that both

AFFIDAVIT - Page 7
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of the water rights of the City from the Rexburg Decree (4-1-1898 and 6-10-1883) were fully
used over the years.

16. Your affiant has also lived in and near the City of Rexburg throughout his
lifetime, and knows of his own knowledge that the site and diversionary works of the Rexburg
Milling Company, the diversions of the Rexburg Irrigation Company and the City Ditch, and has
observed the irrigation of portions of the City of Rexburg in earlier years, and has observed the
location of the canals and ditches running through the City, including diversionary works that
still exist on the corner of your affiant’s law office; that by your own affiant’s knowledge and
from the information obtained from the records and the witnesses the City historically watered
through its system yards, gardens and even farm land within the City limits, took a great portion
of its decreed water from the canals and ditches into tanker trucks to suppress fires, to water
lawns, trees and shrubs and flush streets and sewers as well as irrigating several additional acres
of farm land, both on the easterly side of the City and on the Southwesterly side of the City that
are now used as home sites; that water distributed to the Rexburg Milling Company was emptied
into the City Ditch and the City waste water went into the Rexburg Irrigation Company Canal,
and exact records were not kept as to which decree any particular water came from, but the
consensus of the records and the opinions of the witnesses that the water from the City’s junior
decree, being more or less a “high water” right, was not only measured, but was nevertheless
delivered to the citizens of the City of Rexburg for irrigation of their lands, domestic purposes,

and city purposes as described above, as was the waters from the City’s early decree.
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Idaho this 28th day of April, 1997.

DATED This 28th day of April, 1997.

S

Ray W. Rigby
Attorney for City of Rexburg

SUBSCRIBED AND SWORN to before me a notary public in and for the State of

lé;//%d %M "

Notary Public for Idaho
Residing at Rexburg, Idaho
My Commission Expires: 11-15-99
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- City of Idaho Falls, 7,000 inches, Apr. 20, 1900, Snake River. - (For power

- ..gnd municipal porposes.) -

“City of Idaho Falls, 2,400 inches, Oct. 22, 1904, Snake River. - (For power

and municipal purposes.)

. City of Rexburg; 1,650 inches, Apr. 1, 1898, Teton River. (For municipal
and p

ower purposes.)

City of Rexburg, 1,350 inches, June 10, 1883, Teton River.:- (For muni- -~

cipal and power purposes.) - . -

Clark & Edwards Irrigating Company, Limited, 3,500 inches, :Feb. 27,
1885, South Fork of Snake River. . - = -- ~ . o

Clark & Houghton, 160 inches, June 1, 1891, Teton River. -

Clark & Houghton, 200 inches, Apr. 1, 1898, Teton River. -

Clark, H. I, 160 inches, May 15, 1898, Teton River. :

Clark, J. P. L., Good Luck Canal Company and Pioneer Ditch Company.

Clawson, B. W., 500 inches, Jan. 18, 1905, North Leigh or Spring Creek.

Clawson, Spencer, 150 inches, Jan. 18, 1905, North Leigh or Spring Creek.

Clawson, Spencer, Adminr., Estate of, 500 inches, Jan. 18, 1805, North
Leigh or Spring Creek ]

Clay, S. C., The Sunnydell Irrigation Canal Company.

Clay, Z. T., The Sunnydell Irrigation Canal Company.

Clegg, William, The Farmers’ Friend Canal Company.

Cleverly, George F., Enterprise Canal Company.

Cleverly, Herbert, The Farmers’ Friend Canal Company.

Cleverly, Jesse, and Mary Ann, The Farmers' Friend Canal Cormpany.

Cleverly, John H., The Farmers’ Friend Canal Company.

Cleverly, William, The Farmers’ Friend Canal Company.

Cluff, Charles, 10 inches, June 1, 1897, Fox Creek.

Cluff, Charles, 150 inches, June 1, 1898, Fox Creek. -

Cole, Charles, Enterprise Canal Company.

Coles, Alvin, The Farmers' Frieind (Canal Company.

Coles & Dodge, The Farmers’ Friend Canal Company.

Coles, Henry, The Farmers’ Friend Canal Company.

Coles, Reuben, The Farmers’ Friend Canal Company.

Coles, Thomas, The Farmers’ Friend Canal Company.

Collins, J. A., 120 inches, Oct. 15, 1900, Tom Creek.

Conant Creek Canal Company, 1,000 inches, May 1, 1901, Conant Creek.

Consolidated Farmers Capal Company, Limited, 4,000 inches, June 1, 1890,
North Fork of Snake River. . )

Consolidated Farmers Canal Coropany, Limited, 6,000 inches, June 1, 1892,
North Fork of Snake River. i

Consolidated Farmers Canal Company, Limited, 2,750 inches, June 1, 1835,

North Fork of Snake River. .

Copsolidated Feeder Canal Company, 7,000 inches, Apr. 14, 1902, South
Fork of Snake River, o ) -

Cook, T. S., The Farmers’ Friend Canal Company.

Cooper, 1. D., Enterprise Canal Company.

Cooper, L. L., Enterprise Canal Company.

Cooper, John, Watson Slough Irrigation Company.

Cooper, Samuel, 320 inches, May 1, 1896, Hulls Springs.

Cooper, Samuel, 160 inches, May 1, 1896, Bonner Creek proper.

Corbett, Harlan, 100 inches, July 6, 1892, Rainey Creek.

Corbett, Ira A., 160 inches, June 1, 1897, Rainey Creek

Corbett, J. N., 155 inches, May 7, 1896, 'Rainey Creek.

Corbett, V. W., 70 inches, Oct. 24, 1898, Rainey Creek

Corbett Slough Ditch Company, 6,000 inches, May 1, 1889, Snake River.

Corbett Slough Ditch Company, 6.500 inches, May 1, 1892, Snake River.

Carey, George L., and Lester S., 300 inches, June 1, 1887, South Fork of
Soake River. .

Cosleflo, C. A., 120 inches, June 15, 1895, Spring Creel.

Costello, C. A., 40 inches, June 15, 1895, Pine Creek.
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(Cedar -Point Water Company, Contfinued.)
Mitchell, Thomas, SWZ% of Sec. 20 and 5 acres in SE% of Sec. 20, T. 1 N.
1R, 81 E. B. M., containing 165 acres.

Nelson, Gust., NE% and NW% of Sec.-30, T. 1 8. R, 37 E. B. M., containing -

26Y acres.

Peterson, Ebbe, E% of SW, SW¥4 of SWi and Lot 3 of Sec. 32, T. 1 N,
R. 37 E. B. M,, E% of NW% andW% of NE¥% of Sec 8, T. 1S. R 37
E.B.M.,contalmng?o 0 acres.,

Rider, John M., 52 acres in Sec. 18, T.1 S. R. 37 E. B. M

Robbins, Frank T., part of SW% of Sec. 25, T.1 S. R. 37 E. M. M., contam
ing 10 acres. .

Shelly, John F., S% of SE% of Sec. 29, SW¥% of SWY% of Sec. 28, Lots
2and3ofSec.17 Lot 8 of Sec. 18, SE1 of NW¥4 and Lots 1, 2,3and
7 of Sec, 31, Lot 2 of Sec. 31, E} of SW24, and Lots 4 and 5 of Sec. 31,
NW% of SE% of Sec. 32, Lot 3 of Sec. 29, Lots 1 and 2, W% of NE%
and W3 of SEY of Sec. 32, Lot 1 of Sec. 17, Lot 1 of Sec. 36, T. 1
E. B. M., containing 820 acres.

Streed, Peter, Lots 5 and 6 and W¥ of NE% of Sec. 7,T.1S. R. 37 E.B. M,
containing 157 acres.
itmill, Henry R., W% of SW4 of Sec. 8, E¥% of SE% of Sec. 7, T. 1 S.
R 37E.B. M contammg 160 acres.

Wilson, Fred, Estate of, S¥% of SE%, and NE4 of SEX of Sec. 5, NE%4 of
?2%% of Sec. 8, and SW#%4 of Sec. 4 T.1S.R.37E.B. M, conta.\mng

acres.

Central Teton Canal Company, lands of stockholders of said Company, the
description of said land and the names of said stockholders not being
given in the pleadings of said Company.

Chaffin, John R., NE% of NW}%, SW¥% of NW%, SE¥4 of NW1, and 50
acres of E. side of NW% of Sec. 14, T.2N.R. 383 E. B. M, conta.ining
170 acres.

Chaffin, J. W., NW% of SW% of Sec. 16, T 2N.R 38E B M., and 30
acres in NW corner of NW¥4 of Sec 26, T. 2 N. R. 38 E. B. M. con-

. taining 70 acres. -
Chelsey, John P., N% of N% of NE% of Sec. 7, N% of N1 of NW% of Sec.
, BS%ofSE%ofSec.ﬁS%ofSW’AofSec.ST3NR45EBM.
Cherry, Thomas, Lot 4, and SW% of NW¥% and N% of SW% of Sec. 1, T.

3N.R.453E.B. M.

Chester Canal & Irrigation Company, Limited, lands of stockholders of
said Company, the description of said lands and the names of said

stockholders not being given in the pleadings of said Company:

Christensen, B. L.,.E¥ of SE% of Sec. 1, T. 1 N. R. 37 E. B. M,, containing
80 acres.

Christensen, Nels C,, SE¥% of NW% and Lot 4 of Sec. 19, NEY% of NW%
and Lot 1 of Sec. 30, T. 4 N. R. 46 E. B. M,

Chubbuck, Walter E., SE% of SW¥%4 of Sec. 32, T4 N. R. 41 E. B. M,, and
E¥ of NW4 of Sec. 5, T. 3 N. R. 41 E. B. M.

City of Idaho Falls, the lands (public and private) within the city limits of
the City of Idaho Falls.

City of Rexburg, the lands (public and private) within the city limits of
the City of Rexburg.

Clark & Edwards Canal & Irrigating Company, Lmuted lands of stock-
holders of said Company, the description of said lands and the names

- of said stockholders not being given in the pleadings of said Com-

pany. . . .
ClarlEr.: &B Hﬁughton, N¥% of SE% and N% of SW14 of Sec. 11, T, 6 N. R. 40
Clark, H. J., S¥% of SW% of Sec. 36, T. 7 N. R. 40 E. B. M. .

Clark, John, NW% of SE%, SW¥4 of SEY% and NEY% of SW-"A of Sec. 36,
' T.1 N. R. 37 E. B. M,, containing 120 acres,
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Re_ed, Charles S, NEY% of SWi4, SW% of SW% and $% of NW% of SW4%

of Sec. 15 and SE¥%- of SW% of Sec. 15, T. 2 N. R.37 E.

M., con-
taining 140 acres. . -

Iteesa, A. 4, S% of SE%, SEY% of SWi and Lot 7 of Sec. 6, T: 3s.R.35'_.3

‘E.B. M. containing 160 acres (owned jointly with Damel King). -

Reid Canal Company, ‘lands of stockholders of said Company,-the- de- :

scription of said lands and the names of said stockhelders not being
" given in the pleadings of said Company.

Rexburg Irrigation Company, lands of stockholders and patroms of said
Company, the description of said lands and the names of said stock-
holders and patrons not-being given in the pleadings of said Com-

Rexburg Milling Company, lands of said Company, the description of said
lands not being given in the pleadings of said Company.

Rice, A. L., $%4 of SE% of Sec. 31 and W% of SW% of Sec. 32, T.4 N. R.
45 E. B. M., and N% of SE¥% and E% of SW%4 of Sec. 31, T.4 N. R.
45 E. B. M., containing 320 acres.

Rice, Ed.,, E¥a of SWY% of Sec. 23, T. 13 N. R. 45 E. B. M., containing 80
acres, ’

Rice, George A, SW of NW¥4, N1 of SW and SE% of SW¥% of Sec.
35, S% of SE% of Sec, 34 and SW¥% of SW4 of Sec. 35, T. 4 S. R. 32
E. B. M.; also NW% of NE% of Sec. 3, NW¥4 of NW% of Sec. 2, E%
of NE% and NE% of SE% of Sec. 3, T. 5 S. R. 32 E. B. M.; also N% of
SE% and NE% of Sec. 34, NW% of NW4, E¥ of NW¥% and W%
ott: 11\1(1)-:01,64. Wi SE% of Sec. 35 T.4S.R. 32 E B. M, containing a total
0 acres,

Bl(.‘h Anna Page, NW4 of Sec. 25, T, 13 N. R.-43 E. B. M., containing 160

Rxch,oDora' E., E¥4 of SW¥% of Sec, 26, T. 4 S. R. 32 E. B. M., containing

acres.

Rich, Landon J., SE¥ of NW% and S% of NE% of Sec. 26, T. 4 S. R. 32
B. M., containing 160 acres.

Richsig, Mary C., N% of NW% of Sec. 23, T. 3 N. R. 38 E. B. M, containing
acres.

Ricks, Effie E., N% of SE% of Sec. 11 and W% of SW¥% of Sec. 12, T. 3 N. .

R. 45 E. B. M,, containing 160 acres.

mcks, Ernest, SW% of Sec. 23, T. 2 N. R, 38 E. B. M., containing 160 acres.

Ricks, John, S1% of SEY% of Sec. 11 and E% of NE% of Sec. 14, T. 3 N.
R. 45 E. B. M., containing 160 acres,

Ricks, Josiah, N34 "of NW% of Sec. 35 and $% of SW¥% of Sec. 26, T. 6 N.
R. 45 E B, M., containing 160 acres.

Ricks, Wallace, S’:é of NE% and N% of SE% of Sec. 25, T.6 N, R. 45 E.
B. M., containing 160 acres.

Rigby Canal & Irrigating Company, lands of stockholders of said Com-
pany, the description of said lands and the names of said stock-
holders not being given in the pleadings of said Company.

Riley, J. H. (Description not given in pleadings.)

Ritchie, John J., E% of SE% of Sec. 24 and 60 acres from NE corner of
NW14 and 50 acres from SE corner of NW% of Sec. 25, T. 3 N. R. 38
E. B.-M,, containing 190 acres.

Riverside Ditch Company.

Allen, Ehhu, NEY% of NE% of Sec. 32, T. 2 S. R. 33 E. B. M., containing 40
acres.

Bmley, C. W., commencing at NE corner of Wi of SW% of Sec. 22, T. 2
S. R.-35 E B. M., thence W 50 rods, thence S 160 rods, thence E 50
rods, thence N 160 rods, to begmmng, containing 50 acres.

Baldwin, James, Fred Bergeson and J. J. Peterson, SW4 of SE¥% of Sec.
26, T. 2 8. R. 35 E. B. M,, containing 80 acres.

. Baldwm, James W., com.mencmg at NE corner of Sec. 29, T. 2 S. R. 35 E.
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"1 wm vIsTRE coure or mm smum supIcI@@PISTAICT OF IDAHO, IN

ATD FOR FREIOHT COWIMY,

Rexburg Irrigation Company,
a corporation, =% al., |

Plaintiffs. CAVSWER ATD CROSS-CONPLAINT OF
TSe THE CITY(FORIZRLY VILLAGE)OR REX-

Teton Irrigation Canal Con- BURG, AND ITsS AYOR AID COUNCIL-

e e et et e S St St N S s

pany, et 21l., MEN ( PFORMFRLY TRUSTEERS)

Defendants.

Come now the City of Rexburg(formerly Village) and Henry

Flamm, iMayor, and John il. Woodburn, Edward Paul, John L. Jacobe,

ITe He Halgtrom, Jogemh B. Loyd, and Eli McIntyre, as councilmen of
gald City, and by leave of Court firsgt had and ohtained and in ac-
cordance with an order of the Gourt digmissing the.said Village of
Rexhurg ae a party plaintiff and requiring it to appear as a party
defendant, said Villarse(now City), and zaid Trucstees(now Mayor and
'Councilmeﬁ) hereby enter their apwearance as defendants and for
angwer and crogg-complaint herein allege ag follows, to-wit:-
L
That eince the commencement of this action, pursuznt to
the general laws of the Stale of Idaho, the s=aid Village of Rexburg
hag, by proceedings duly taken according to law, tecame, and the
same ig, a city of ithe second class and has adooted a city govern—
ment, and electied the officers of a city pursuant to law.
| -II-
Said defendants deny that the varties named in the Fowrth
Paragravi of the caiplaint or any number of said rvarties or the
Plaintiff canzl company or any or all of its predecéssors in interest

on the day of April, 1883, or at any other time

apvropriated Fifteen thouszand(15,000) miner's inches, measured under
a four inch pressure, of the waters of Teton River or any other

" EXHIBIT
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amount of water in excess of 7750 incheg, including ilie water now

rFany or any ol its predecéssors in interest ever consiructed canals
of gufficient gixze or cazacity to obnduct, or ever did zctually
conduct or divert, in excegs of gaid 7750 inches, including the
water of these defendants, of said water from said Teton River to
or uron the landsz referred to in the complainﬁ or at all, and
deny that said plaintiff canal company or any of its predecescsors
in interszst ever rented or digtributed for ény purncse at 211 an
amownt of water in eicess of 7750 incheg, including the water of
thece defendants, or ever diverted in excegz of gaid amount of water,
and deny that eleven thouszond(ll,000) inches of sgaid water or any
other amount in exceze of six thousend Tour hundred(€400) inches
is necesgary for said plaintiff canal comdzny to sguprly its stock-
holders and patrons in frrigating their lands and in zuppliing
ﬂléir domestic and other needs, znd deny that the plaintil{ canal
company now ig, or at the time of the commencement of this action
wag, the owner or in the Poszegsion, or entitled to {he uge or
bogsesgion, of any of the waters of cald Teton River in excess of
sixty four hundred96400)in0hes, measured under z four inch pressure.
The delendants admit that prior to the commencement of
thig actiion, the n»laintiff cenal company auly conveyed %o thesge
defendants and their predecessors in interest vhat is known as ite
"Upper Cznal" and the water flowing therein, and the wzater rights
avpurtenant thereto represented by said plaintiff canal company to

amount to four thousgand(4,000) inches.

CROZS~COMPLAIYT OF THE CITY(FOXFRLY VILLAGE)OF REXBURG AND ITS
IAYOR AND COUWNCIIZEN (FORMERLY TRUSTRES) .
And further answering and by way of crozg~-complaint, gaid

defendants allege as followg, to-wit:-



iy

Se

Tzt &%t the time of the cormmencenent of thisg zcticn, she

Village of Rexburg wag =z public corporation, organized and exisiing
under and by wvirtue of the laweg of the State of Idaho, relating to
the creation and govermment of cities and villages in the State of
Idaho; and that since the cormencement of this action, pursuant to
the general laws of the State of Idaho, the szid Village.of Rexburg
nhag, by aprroprizte proceedings duly taken according to law, tecome
and the szme now ies a city of the second clasg under the 1a&s of
Idsho, and hae adopted 2 city govermment znd elected the officers
provided by law for a city of the gecond class; and that Henry Framm
ig the duly elected, qualified and acting mayor of the city, and
nat John M. Woodburn, Edward Paul, John L. Jacobs,.N. E. Falsgtron,
Jogeph B. TLoyd, and Eii McIntyre are the duly elected, qualified

and acting councilmen of galid City and the said city and its said
mayor and councilmen, thece cross-~complainants defend in this action
and maintain this croge-complaint upon behalf of =2nd for the benefit
of gxzid City of Rexhurg and all persons using waters of the Teton

River in Fremont County, Idaho, for irrigation, domestic, and other

beneficial purioses within sald Village of Rexburg, end all other

i J—

bersons rightfully mszing water from vhiat is known as "Upper Canal",

diverting water from gaid Teton River near gxid City of Rexburg,
gaid persons being numeroue and it being impracticable to bhring them

all before the Court; these crogs-complainants being Trustees for

~eald uveerg of water.,

=TI
Thzt on or zbout the First day of Avril, 1883, thecze
crogg=-cemplainante and their precdeceesors in interest znd said
ugers of wsoter and their predecessors in interest, then residﬁ@ng
at and in the vicinity of said City of Rexbureg, and being desirfous
of uesing water Tor domeeitce, stock, and irrigaticn o osés, apyro-

prizied 1550 inches, mensuied undcr four inch prescure, of the waters

—— i
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of said Teton River, =nd by meansg of dams and @itches diverted

caid water Tfrom gaid river and conducted the same throush a main

ditch or canzl known a2s the "Upper Canal" and measured out and

distributed said water +to smaid persons and their predecessors in
interest in such amounts as they were severally entitled to; said
water thereuvon being conducied through lateral ditches belénging
to saild numerous parties to theﬁr several lands and places of
residence where the szme was uged by said persons for the purposes
aforesnid, and ever dnce sald date these cross-ccmplalnants and

gaid users of water and their predecessorsg in interest, continuous-

ly, during the irrigeting season of e=ch and every year, and for

e

domesticeand stock purposes during the vwhole of eaclh and erery year,

i ——— -

.

used gaid 1350 miner's inches of said water.

That the whole of gnid 1350 inches of wafer is nec~
essary Tor the use of =ald partics £or the purposesg aforesaid, and
thatl said crogs-cemblainants in the capacity aforesaid are the owners
and enfitled to the use of said amount of water and =aid right, dat-
ing from the First day of April, 1883.

~I1]=~

That all of the lands irrigated- by said water, and =ald
City of Rexburg, and the towngite thereof, are adjacent to gaid
Teton River, and all of gald lands are, in their natural state,
arid in character and require the artificisl applitation of water
thereon in order to produce cropsg thereon in paying quantities, and
gaid City of Rexburg hesg, apnroximately, 2000 inhebitvants neecding
water for domestic and stock purboses and for irrigating their

e e

lawns and gardens, and =zid City needs water for spré&nkling its

gstreets and for other veneficial uses, and, as before stated, saild

r—

anount of water, =so approrriated and claimed, 1s necessary to zudply
gald needs and uses, and there ig no other water availzble for

sald purpocses.

Thot 211 the other parties to the action claim sgome in-
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terest in and to ihe wzters of said Teton River, and the rights of
thes=e éross-ccmplainants, ag hereinbefore stzted, have, during the
lagt three or four years,been interfered with by other parties to
this action; that there i¢ no conflict between the daim of thece
croge-cerplainents and the other cross-compleinants reprsgented by
their counsel, F. S. Dietrich,,aﬁd Mesurs. Ricks & Soule.
WHEDREWORN, These cross=complainants pray for the judgment and
decree of this Court:-
3I¢
To quiet title to all of the waters of g~id Teton River

and itz tributaries and d8termine the rights of a1l the parties

hereto in and to the said stream.

-TI-
;ljff Adjudging and decreeing to these crosg-complainants and
| their succéssora the right to use the waters of gaid Teton River
and its tributaries in the amount and from the date as alleged in
the foregoing crosg~cemplaint, and further adjudging and decreeing
that the right of thése cross-complainants to the gaid amount of

water ig prior and superior to the right of the other parties here-

to avpropriating water subsequert to =aid arppropriation of these
crogs=cornplainants.
-III-
Perpetvally enjoining 21l other parties from in any man~
ner interfering with ube righte of thes e\cross-comolalnants as the

— \\ \ " P S \ \ b
same shall be decreed. N S NG R R XN
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State of Idaho, )

County of Fremgnu. )
/’& &‘M/ being first dquly

/
sworn, flepbses and saye that he iz one of The defendants and

crogs~cenmplainants zbove mentioned and makeg this *‘i‘idavit uron
the behalf of 211 of the clefencle.nts and cro=s-cc iplainants; that
he has heardrezd the foregoing snswer znd crosg-complzint and knows
the contents thereof and the sume are true of his own mowledge,
excert ae to matterg therein tw :d 10 be upon information or

pelief, and as to thosze matters he bekieves them to be true.

Subecribed and sworn to before ]ﬂls 22 d da:y' of August, 1903.
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Q.
A,
Q.

Qe
4,

Q.
A,

A.
Q.

A.

Qe

Q.
A.

Qe

HENRY PLANE, being 'ﬁm;:_miy- gworn, upon hshalf of
tmn olzin of clients of Yesars, Disirich % Soula, testiflad
zm Tollowg:~ -

DIEECT EXAMINATION DY R0QULE,
Yr, Plar; stotn vour mpe and reuidr—.ncc:?
My mm=2 1s ilenry Flsom,
¥heore do you resldes? A, Rexturg.
low long hawva yocu rz2asided hers?
Evm fir:t gettlsment since 1& 3,

What timo in 1383 ald you eome here‘!
I cume to Rexburg on the third day of April, in 1ls&s3,

Fore you hara befora woﬁ'. was hagon on tho Rexburg City Canal

or the Paxburg Irrlgat w.al?

I oortvainly was,

What war the first thing done with refarcnce to taxing water
out or tne river Teaton River or )(oody Creak "or the 1rrigat ion
of lands in the vicinity or Rexbore.

h..'. Andarson surveyad the oaml Ho murveyed 1t to a point

in tas £irat plege in the _n_aizhborhqo-d of Hoskinson Brothers—
Ynat eanal ane you speaxiﬂg“o‘ now!? A. 3peking o the aity
canal, and W found .}at pomt was too low to get the vater
B0 W2 cOn imod 1t angd mn wp to Yoody Creek, and we put

it then in Noody Crw=ek, a.nd then went furthor up th» rivcr

"and rut a waste gate 1inio the dam, and from thsre 1is

01ty Canal tu nt:\rt__with.
Yhan was that done?

It was done in tha ::m‘%_ff\_&fg_lg_@lj ) wo rut in our crops

first. I oould rot say to the exact date, hut I should judge
1t wa dona some time 'In Uay,

#¥hen d1d you get wmatr out ihrough this cltiy canal firat?

I eould not state the 9xﬁc£ date as to that eithar, Imt any
way we worked witn- night and main ea2rly and late on account
of ocur erops bagiming f.o sutrer bofora-we coulad got to the
latvaer -nd of the oar.al' to ths ternimiz where we wanted

to divert 1%, It I would not be ponitlve as to the datn when

FOE

»
[y
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Q.
A,

Q.

A.

Ao
Q.

A,

Q.
Q.

.

Qe
Q.

Q.

Ae
Q.

Q.

e p-ot +ha water on to t}"e ;.‘lcmd.

Give the dztn as near as you oan?

Some tins irn the latter end ot‘ Hay, I should judge.

NOow how mich water at this time, the latter end of Hay did
you have rurning through thin aity aanal?

¥e put in e motty gocd strean at the herd mt oring %o the
nature of the pround tha_t it oconsumsdt a good big share of

our water on asgount of the dist:nce be.‘lng puen & length,

and than we had rock. points where the water nad to ‘ba 'calwn
up at the odge ot' the blnfr, through whinh tha wzn‘.ar gank, and

"4n order to try to save that nte:r——
Q.

How Mr, Pla:tm this time ycm. apeak of when tha wate wes
running throungh _tha City Q;nal-what :_!.f anythina had dbeen
doms on the Rexburg Irrigauon dompany canal, the plaintiff

4n this oase? ) _
Thers had been nothing d.cnn.

State whot was dona then 'i:cwa;dé_gat.t:_tng out the Rexturg Irri-
gation Corpany oanal? _ -

I can state aas briefly as I can ronamber comony—-
Dietrich—Juat a moment. ltr. Plarf——

Soule ramuung—-ﬂow has ntm used through this oity
oanal “\?oﬁnyfogilgmiaht@gt time? A, It hns,

And for what purposes? A. Pox irrigation purposes.

¥rat other purposes? ' .

I Ao not know as to what arrangemsnts waf mads wlth the
Mililine COmpany

In oconneetion with the cnyt A. Uaad in the aity of ilextmrg.
'hat for?

on, i‘or uze in t‘xe cny of Raxburg. boan iped for irrigation

purposzas fmd ror and onlinary purpoass and general purposas

[ SR, S

for tre yublia, and @Mwaos.

Now ir the mount of this water now used through the City
éafml used within thas cit_i l:l.mﬂs of the City of Rexturg?
Yon sir, 1t lix,

What 13 the polulation of Rexbu.rg at the pracent tinme?

It 1s about 2800 :thabitants. :

And theso :I.nhab itants vse the water for oulinary and drirxing
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31 purposss and sprinkling thu;f;_lgﬁns_, in addition o irrigating
gai:dena? A. Irrigating thnir.gardsna._

0 What would ycm say az to the axount of water tnat waz negessary?
For this pumoao? ‘Would you say that wora watar was nocenzary
" to bo used in a eity tor the same amount of land than on & farm?

A, Thars e=rtainly is. Alwnys wore water used in the garnan

“ than on tha farm, hesldss the addluonal uses wn.'l.oh are nesessary
tor tha public to exist. Muld nut use fgo mmh on the rarma
as in a thioxly populatad dlace,
Q, How 1omv has Rexburg been a oity or village‘l
Diatrich--Then was 1t s..amm wnon was 1t incorporateq?
: _ A, I an juqt trying to think? I ax not positiva as to tna ymar.

hlf my memry corves me r:.ght 1t wa.s 1.896.
--- Q. Then incorporuted as & vl.lla."e? A, Yap nlr,
- Qs }{ow kany inhabitants had t.‘m.r at that tine?
L A, Prohubly 1800 at that t:uns.
Qe 'whun was 1t tlat tne firat eolany cEe haro?
A, Tha first oolouy cuama hera :Ln 1883,
Q. How nany poopln, about, wers hare at that time?
A, Hot %o excead thres mmdred.
Q. When was the townaltie 1aiti om
A, The townalte waas lald of ber.l.'oi‘vs I came to Rexbhurg, ruct have
been in Maroh.
Q. 18831 A, 1883. Shartly before I oeme in here, the latter end
"of Mareh, |
Q. How mieh water would you aay now was neoessa.ry par aare in
l tne 0iiy linits for the pu:rpoa-*a you have men tloned?
A.' That is a question that I an hardly sblo to answer,
I do rot sotually know how muh would be NEGOSNATY NEr aoro.
Q. Well, how mudh in your judgment?
~ As At 1l2ast doubla tha mo\mi-"'v:hat is umually required for
raking crops.
Q. Double the wmount yom agy?
A. AV l2ast dcuble the amount, .
Q. You arn apeaking of the City Ditsh now, you speak of the ditah

as being transferred from ths Rexburg Irrigation Company to
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0.

Qe
A,

Ge.

A.

®e e
tha 61ty of Rexburg? A. 'n:at was dono later,
In the "ir '3t t Dlaes ° thene two canals werq oparatad 83 one,
tbey were emalgarated, b % afte:_::y_az_g_:_;__g_qp@‘ ated?
Yer sir.
Hh?t— was donn with the eity canal?
The 0lty eanal stil) remaing of courrwe,
¥as thers ary cmw fron the Rexmruﬂigation'
Company to the ity of Rexbwrg?

I prasunme thars wan.

Ard nlso the nter ri.?hts appmpri ?.ed. by aa.i.d ditch conveved
to tna 0ity? A, I think so, .
Dietrich—I dasirs to make this statemant-as to the itle.
Thir 13 one of the ditchos \or canals eonstrunied Ly an asgoew-
iation, referrsd to in the teatimony for the plaintife,

whisch wan afterwards _orgéxizod 1:1’.0 the plainti:t‘f oorporation,
and was hy the oorporntiem transfarrad togetha with the wi er
right to tha trustees ot tha village ar city o« Raxburg, as
qta*ed in the erosc—cumplalnt.

Souls~~That 13 all, pentl'rmm, unlasa vou have romnthing to

agk the wif.nosﬂ.

" Qourt—Any crosaa exmninatioh? . ¢all your next.

" Souls—Call Hr, Whitney. Rié___.ﬁes'tinmny 1s to tha saue effeot

" a8 Mr. Flum's and unless '.t'he'plaintiff ocmpany offers robuttal

oD

Q.
Q.

R.

A,

we wont incurmber the regorxd, lgall Mr. Jaoobs.
I, L. JAOODS, dbel ng—ﬁrs‘t duly sworn, \mon-~bahu1f of the
Rexburg 01ty Canal, testified as follows:-
' DIR EOT EXAMINATION BY SOULE.

Stata your namm and residence? A, My neme i~ J, L. Jacoba,

I 1ive in Rexbure, _
Arn you a memhor of the City Council of Rexturg? A. Y98 _sir,
You ere acquainted with the 0Lty cansl, and also the

‘Rexburg Irtrigation Company are vyou? A, Yan glr,

Do you know how much land thera is wit'_xir_x t‘qe corperate limits

Why thoro is 840 aores 1n tha toawnaite proper, and thon ibere
e e

is two additlons, that 13 the Parker and Klingsx Addition,

—
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53 g. How ua land in $hese additdons? - A. Fighty aores, I think,

i eaen. - _

3. Is 211 thia lan] irrigated ITom the City Gansl, from
tha 2ity ditch? A, Mo slr, theps adddtlona, there 1s a part
of it, tan pgroater part of it dica not come urder tha ssnal,

- :-:} - Q. AlMﬁmﬂt&mﬂpm,alL@QH,GAQ__acr_aa _does conko ungxe

it? A. Yo nir, rearly all exeept a littla cornex at the wpper
endt '

) ——

Q. llow much_ lands ars Xhera qutsmu of the aity @ ned by farmars

watered :t‘ro'n thﬂ f‘ity oanal?

- r——— e -

A, -Ag neoar en I could £1nd out about 425 3 aecres,

Q. How Co they g=t water _;:.rom this Gity canal, by what usthodl

RESR A, Tany help to Xeep the canmal in Tepmir the seno as the Clty does,

Q. Tha €1ty camal ihen 1g unter the suparvision of tre townoouneil?
‘ A. Yos air.
0, Tha town oounell lovias the asseasmenin?
A, Yen mir,

« Anl thore fdl"‘lt’!z‘ who draw water {rom toe oliy canal are sub-

Jeat to ine sane nondluona ‘a8 the inhapltaitaof tre town,

with rnfemnc* to g-'t ting watﬁr Emd paying for 1t?

4, Yoz sir, aceo*ding o their lard o 'md the work that 1z dome
or the work that was asmessed the zame as the rosidents of
tnho -tarn, - .

Q. And soue of thew hold certificates of sharvs.just the same as’
the ilh&bitantﬂ of the town in the stask of_igé caral?

A; Yes air, !

Q. How muen watar would you eay 1s necesanary to irrigate the
land thed 1z irrlznted undsr this cdity Canal, how mmch pé
gcmn? A, I shonld t‘w.‘Lnk not leas than f.\flp_in__c.n_gﬂ Der QacTé.
Not laass than rwo lnohes,

Q. Hoy whern——tronld you say that that m:‘nt of wmter wis necessary
or not?

A, Yoz alr, high water would not afrect ux meh. We use about'
the same anount of watsrv the yoar arcund, and thoro 1s water
trat w2 have to have run thwcugh the Clty thatl comes right

dircot through the Clty from our aanal into the Reaxhurg Iz'rigat-



e
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Q.
A

- Qo

A,

Q.

A

Q.

4,
Q.
A,
Q.

Q.

.....

irrigating land, only the treea that ars standing alerg the
diten, It is used in casq.of_flxe, the two dltohes that
min ri~ht in front of this Bilding run nearly through

town town from ona end to ths othor, and no land is watersad
to spesk of out of these ditches as tney are all lower than
the land 1s, Sicply zruna thfough the land, and used for
bulilaing purpoaes..annn az they meed Tor around'buildings.
and for fire protnofion. and the like of that,

In that a naoensar& ugae?t . o

Yes nir, ws have to have that, It runs the yeur arcund,
that 13 frop in the spring to £all until 1t freesss up.

How rmeh of tho farn land that you spoka o iz under ouliilvation
that 1z vatead £fron the citv Canal?

Form land? Q. Yos, _

I should judgn two t‘nirds“or pr;:bbably tir es fourthsa,

Nom es to lands in the city.limité, townﬁita'prpparty, how
mich of trat nnads irrigation and 1é Irrigatad?

well, thers 13 partlas tﬁgt hava meed 1t fo sever:l yaars
that ure not wsing 1t noy; &l then there 1s otnar s ag in that
19 using 1t now that hava rgt‘usad it 1n the beginning,

How ymch of tno tornaite has besn brought under cultivatlon

and ia inhabitdd I meant
Practicallf all of 1%, all neoda 1rrigat10n. yas Bir,

AN 1% 13 p"actically all eultivatad and inhubitad ia 147

Yen Bir.

Vnry 11ttl° of 1% lyinz unenltivated and has not been Dlowed
and water on 1t? A, Yes sir,

Are thers any usss that you put tha water to in the olty basides
thoae mantlonand?

W21l, thers in—wo une it;”hn wata in yown is used 11lxs any
othar eity ror sprinkling pﬁrponea and for Wilding, -

whers vater is not run Just upon, rTight on to the land 1t 1a
run by it, but ons thing;vfhére 1s rot a drop of water that
Tuns tharough town butluhst rﬁna rignt unto the otha canal.

Our-main ditch_torminatas thera,
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A.

Qe

A

Q.
A,

Q‘.

A.

Jonasr—Thip canal mrni*ahcutha city of Rexburg, ih~ only
agnrgo of munrly is 1t r.o;? '

Court—Any N th nxaminat_icn of thila witness? Syand aside
writrans, ©0all your mx%t, gentlomen,

Soule—We hers of for in evidenno ropori of the State Fnginaer
muabar 55, togethar with the maps usad in conngoiion itharewlih.
Marrimen —I woulad 1liks to hm;a it understood tant this objection
goaz to all of theno napg, so that wo willl nat havae to rz\iua
trilr objestlon evsry time, |

conri—Thay may tw'e.m-trnduced; -

Dletrish-—Call M¥r.. Jacobs for ons cmes*ion.

conrt—oone forward ur, Jaco‘ba.

3. L. JACORS, m'.r_ing besn ﬁare ofoxas duly swormn and
sxxined, ana baing rg_ﬂ_]id; on bwhalf of tho Rexburg city
canal tentifisd as follaws:'-

N DIRRCT EXAMINATION BY SOULF,

Ars, you positlveas to the amount of land ineluded within the
tornaite?

Ho, I hava not looked over. 1t—posi’1valy. I just nrraly

8 1zsd the map up. Tnat. 1-, I have not mada a positive ocu.ntr--
Tha map 1s there. " : _

How did you a rive at the mount a® land outnid of the City
that is irpr 18"'ted from thin canal?

I w28 Aap; soln ed as on» of tho oommitina t0 have the farmern
that wero unalrg the watez.‘ to ment us hare 1In tomn and they
gave e tho mumber of acres, ench ona af them. They wers all
tnera except one or two, -

And 1t toirled up to how m.ud\?

I think 1t wws, bntwem thirty and tnirty-fiva 20198,
Avout thr:e-=Tourtha of whiash you sy ia actually undar
cultiveticsn?t A, Three-fourths of 1% aotu(nlly under cultivation,
ves sir, | '

Now thoro in two or throe pmMgMbove

oast and west of the canal, and 1 tho curveyor hias just taéon

rr——

the wezt and north side he would mise thnt part that was wetered

843t ol tho canal. That 1s up st the head, ab.ve -the waters



36 of the eanal. - Maym t"mt' w;ixld. 'I_naka & disorepancy.
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Dlath ioh~-Ald you say tbat substantially all of the townsite
has bhean inhaebited and muated fron this eanal?

. A, Yas sir,
Court-——Any queations. Stand anide'; ﬁ. Jagobs, l;ny further
testi;nony—do youn yant an svening sesslon gentleman?t

I think, gentlarsn, the Court will take a resess until

zorning, nothing further to bo put on at this time. Ten
0'clook tomorTow mm'n:l.ng._ N |
Adjowrmment until tomnrrmr mbrning at ten o olock.
Districh--Phors ars two or thraa things to ba proved yet
in connsotion with n_m Rexpurg Glty Ganal. Apprrently tle
witnossas aro not here, nnd %6 will 1rogesd to anothsr eanal,
with tho permission of the Court, and will put in this other
_ proof later, and taxe up %hat is Xnown as the Salem Canal,
' _ Gall Kr. Herris. o
' GEORGZ H, B. HARRIZ, delng firast duly sworn, on drhall of
the Salem Canal, testified as followa:- _

S ' _ DIRSOT EXAMINATION BY DIRPRION.
o Q. ¥Yrat 1s your numo? A. @dorge H, B. Harris,

2, Yhera do you raalda? A, Salem.

Q. llow lonz hava you livad thers?

A. enty-uno ysers laat Octdbﬂ'.'
! Q. And what has hamsn your wusineszs? A. Fm:mi.m, mostly,
: Q. o you know what in referfed to as tne aalam Ganal?

A, fesr alr,

d. Is that shat 1s lmowna_s thﬁ §alam ¢anal or in the villege

o Salaw? A, Yes sir. |
Q. I_n Fronont countyt A. Yes sir,
Qe It divarts yatsar fraom what strean? A. Fem tha North
Taton.
Q. Horth Peton River? A. Yos sir,
-Q» That 1z one brarch of what 1s known as tnes Peoton River is 1t?

A. Yom ailrx,

e ————e e b e b s 4 i
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F 42-1409(10)-1 Eaﬂtzz @ - Data Recelved
o'm <] RECEIVED
p/-? rocee-..  of Idaho
‘g . i; ii / ‘'Water Resources APR 2 8 1397
CTENSION OF TIME Department of Water Resources
Thas s (CATION CLAIM(S) |
Departmer ' aquest by the daimant for an additional

m:hn In whic 9%‘7/ .;"Q%?;ZER; Section ;‘-2-’.1409(1 0). Idaho Code.

City of Rexb éOB ~eb=3630_

Nama of Claimant none

i . J 83440

P BED 5%

Madison

County(3) where placa of use Is iocated Date claim eriginally due

See Exhibit A to Ray W. Rigby Affidavit which is attached hereto.
identdy water right(s) far which extension fs requested
State why an extension of Sme 's requestad explaining how a diligent effort has baen made 1o meet the deadline:

See Affidavit of Ray W. Rigby, with accompanying exhibits,
attached hereto.

Claimant (gquestsan_meml%t Th? cla:!.ms are prepared and can beqg

€ orization.
i Dy 9 977

‘ Date of request '
Mayor of City of Rexburg
)

ACTION OF THE DIRECTQOR, DEPARTMENT OF WATER RESQURCES
The above requast for extenslon of time is hereby 3 Igramed] { denied] for the folowing reascns:
and i granted the fling deadlina Is axtended to Ju/;,__/ . 18 77
o .

Signed this Z 8~ day of 6'19/,) 19 97

&t . Tcbats |

Director or his designated agent U

Mail to: idabe  ~artment of \* ter Resources
1301 N. Lichard S,
Boiose, 1D 3706
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Form 42-1409(10)-1 Date Recelved

RECEIVED

5/es
State of Idaho
@PY Departmenit’ :foWater Resources APR 2 8 1897

REQUEST FOR EXTENSION OF TIME Department of Water Resources
TO FILE ADJUDICATION CLAIM(S)

Tha idaho Department of Water Resources will consider this form as a request by the claimant for an additional
period of time In which 10 fiie claim(s) beyond the 90 days alipwed by Section 42-1409(10), idaho Code.

City of Rexburg o9 %55_%E%% :
Name of Claimant none

c/o Ray Rigby POB 250 Rexburg . ID 83440
Meiling Address Cry State Zp
Madison

County{a) where place of use Is located Date clalm originally due

See Exhibit A to Ray W. Rigby Affidavit which is attached hereto.
Tdentdy waier righ(s) for which extenslon is requested

State why an extension of Ume !s requestad explaining how a diligent effort has been made 10 meet the deadline:

See Affidavit of Ray W. Rigby, with accompanying exhibits,
attached hereto.

The claims are prepared and can begg

aimant requests an extension. t
a eq . b authorization.

// /1 ; jt)"‘d A gl s .18 477
Signatufe[ U, Date ofrequest '
Mayor of City of Rexburg

Tile
ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
The above requast for extenslon of time Is hereby | Z granted] dented] for the following reasons:

| G

and If granted the Fliing deadline ls axtended to Ju/,., / .19 77
F .
Signed this Z 8~ day of A')ﬂ/,) 19 97

ns, £, Tokat!

Director or his designated agent

Mai to: kdaho  ~artent of \* ter Aesources
1301 N. Lichard St
Boise, 1D 83706

8118 PD ee—
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Movants: City of Rexburg

Attorney: Ray W. Rigby
of RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
Attorneys at Law
25 North Second East
Rexburg, ID 83440
Telephone: (208) 356-3633

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS

)
In Re SRBA ) Subcase Nos.
)
Case No. 39576 )
) AFFIDAVIT OF
) RAY W. RIGBY
)
)
STATE OF IDAHO, )
ss.
County of Madison. )

RAY W. RIGBY, being first duly sworn, deposes and says:

1. That he is licensed to practice law in all courts in the State of Idaho.

2. That he is associated with the law firm of Rigby, Thatcher, Andrus,
‘Rigby, Kam & Moeller, P.A., which maintains its office at 25 N. 2nd E., Rexburg, ID
83440, and which firm receives its mail at P.O. Box 250, Rexburg, ID 83440.

3. That he has been retained as an attorney by the City of Rexburg,
Madison County, Idaho, to file and process said City’s claims to water rights in the Snake .

River Basin Adjudication (hereinafter “SRBA”).



.
T
T r

4, Mary Smith, who is now, for all intents and purposes, retired from the
practice of law, and unable to handle said claims, has been the regular retained attorney
for said City for approximately 50 years.
| 5. Mary Smith, within the time allowed by the Court for the filing of
claims for the particular basin, prepargd and delivered to the Eastern District office of
the State of Idaho, claims to the water rights for said City of Rexburg,

6. Mary Smith was told the fee for filing the claims, and when Mary Smith
was astounded at the size of the fee, she was told that it was based upon claims for the
use of water for “power purposes” because the so-called “Rexburg Decree” has so listed
it. A copy of the pertinent provisions of the Rexburg Decree is attached hereto as
Exhibit “A” and by reference made a part hereof.

7. Because Mary Smith maintained said City’s water rights were irrigation
rights and not power rights, neither she nor anyone in behalf of the City paid the filing
fee, based on power rights or otherwise; the claims were not filed in the SRBA
proceedings and have not been filed at any time thereafter, and Mary Smith has never
filed with said Departinent of Water Administration any documentation supporting her
claim that the City’s water rights were irrigation rights and not power rights.

8. Thereafter, the City of Rexburg had a change of mayors and Mary
Smith has had no further association with the City’s water claims.

9. When asked by the City to file and process its water claims, your affiant

has gathered the following information:

AFFIDAVIT - Page 2

dk\city2.aft
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a. The City of Rexburg acquired its water rights and a canal system from
the Rexburg Irrigation Company. One record indicates that the acquisition was made on
the 13th day of April, 1896, and another record indicates that the acquisition was made
‘on the 11th day of February, 1897. In an action filed in the Fifth Judicial District Court

in and for Fremont County, Idaho, entitled Rexburg Irrigation Company, a corporation,

the City of Rexburg, in Fremont County, Idaho. and T. L.. Nave v. Teton Irrigation Canal

Company, et al. (numerous defendants), the said City of Rexburg alleged that:

The Rexburg Irrigation Canal Company, sold and conveyed to the Plaintiff,
the City of Rexburg, a certain canal together with all the laterals connected
therewith, theretofore constructed and then owned by it and Four
Thousand (4,000) miners inches measured under a Four (4) inch pressure
of the waters of Teton River by it appropriated, as heretofore alleged, on
the _ day of April, 1885. That since said date the Plaintiff, the City of
Rexburg, has continuously each and every year, diverted the said Four
Thousand (4,000) inches of water from said Teton River and distributed
the same to the said original stockholders in the Rexburg Irrigation
Company, according to the stock and credit held by each, for the purpose
of irrigating the lands in the City of Rexburg and adjacent thereto
occupied, used and owned by such stockholder, and for culinary [sic] and
other useful purposes. And has used said water for City purposes.

The whole of said Four Thousand (4,000) inches of water is necessary for

the use of said Plaintiff for City purposes and for distribution to said

original stockholders under the agreement and obligation entered into and

undertaken by said Plaintiff when said canal and water was conveyed to it.

The Court dismissed the City of Rexburg as a Plaintiff in said case and
required it to appear as a party defendant. Consequently, on August 20, 1903, it filed, in
said case, the “Answer and Cross-Complaint of The City (Formerly Village) or [sic]

Rexburg, and its Mayor and Councilmen (Formerly Trustees).” A copy of same is

labeled Exhibit “B” and is attached hereto and by reference made a part hereof.

AFFIDAVIT - Page 3

dki\city2.aff
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b. Rexburg Canal Company acquired its water right by diversion and
appropriation to a beneficial use pursuant to a notice of claim filed in the County
records, which claim stated that it was for agricultural, mining, milling, and mechanical
purposes. A copy of said claim is labeled Exhibit “C” and is attached hereto and by
reference made a part hereof.

¢. The City of Rexburg water right was diverted from the Teton River, a
tributary of the North Fork of the Snake River at a point a short distance west of the
City of Teton, Idaho, and was delivered through a channel that came to be known as
“The City Ditch.”

d. The City Ditch was known as the “Upper Ditch” used to distribute
water to the farmers entitled to water therefrom for irrigation, domestic and stock
‘watering uses in an area between the point of diversion for said City Ditch and the City
of Rexburg, and approximately 425 acres south of said City. The water for the City and
for other farmers flowed on down the channel to the City’s diversions used to distribute
water to the people of the City for irrigation, domestic use, stock watering, and City uses,
and then to the farmers entitled to water therefrom south of said City, for irrigation,
domestic and stock watering uses, with any surplus water or unused water being emptied
into the canal of the Rexburg Irrigation Company, pursuant again to an agreement
between the City and said canal company.

e. The Rexburg Irrigation Company also diverted its water from the said

Teton River into its canal, known as the lower ditch, which followed a semi-circle course

AFFIDAVIT - Page 4

d\city2.aft
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around the northerly and westerly side of the City of Rexburg for delivery of water to its
stockholders west and southwest of said City.

f. The Rexburg Milling Company also acquired a water right which it
diverted from said Teton River and delivered it through what is now known as the
‘Woodmansee-J ohnson ditch or canal to a “flouring mill . . . situated near the Town of
Rexburg, for use in generating power to operate said mill . . . and after using said water
for said purpose has permitted the same to flow on down for the use and benefit of
other parties to this suit and especially of the Rexburg Irrigation Company.” (From the
Cross-Complaint of Charles H. Woodmansee, James Johnson, Hugh St. Clair Johnson,
and the Rexburg Milling Company, a corporation.)

g. In the case of Rexburg Irrigation Company, et al. vs. Teton Irrigation

Canal Company, et al., filed on or about July 30, 1901, many claimants to the use of the

waters of the Snake River and its tributaries filed cross-claims to put in issue their claims
to water rights. The City of Rexburg filed its Cross-Complaint as stated above, and a
copy of said Cross-Complaint labeled “Exhibit “B” is attached hereto and by reference
made a part hereof.

h. Henfy Flamm, Mayor of the City of Rexburg at the time, and J. L.
Jacobs, a Rexburg City Councilman, testified in said case in behalf of the claims of the
City of Rexburg. A copy of the pertinent parts of their recorded testimony is labeled
“Exhibit “D” and is attached hereto and by reference made a part hereof. The following

points were made by them:

AFFIDAVIT - Page 5
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i. The City’s water rights were for irrigation, stock watering and domestic
purposes for lands within the City and farmers’ lands on the east side of
the City and on the south side of the City.

ii. The City irrigated approximately two-thirds (2/3) or 432-440 acres of
the approximate 640 acres within the townsite and subdivisions thereto.
The farmers outside of the City limits irrigated approximately 425 acres.
iii. Other witnesses testified substantially, as Mayor Flamm did, and
supported the City's claims to the use of its water rights for irrigation
purposes principally.

10. The City of Rexburg is the owner of the following water rights:

- 1,650 inches, Apr. 1, 1898, Teton River (from Rexburg Decree)
1,350 inches, June 10, 1883, Teton River (from Rexburg Decree)

11. Those rights were for irrigation, stock watering and domestic purposes
for lands within the City and farmers’ lands on the east side of the City and on the south
side of the City. The City Ditch is situate upon a course that has very porous soils and
therefore the transportation losses are great, necessitating the diversion of substantially
greater quantities of Water than are actually used for irrigation and City purposes.
However, the course of the canal parallels generally the course of the Teton River at a
higher elevation and the water lost in transportation from the diversion point to the
places of use is, to a great extent, a part of the recharge of said river.

12. The City of Rexburg had works for the diversion of irrigation water
throughout and upon a major part of the flat lands within the City limits and many of
those diversionary works still exist. However, as the use of surface waters declined
within the City and the lands adjoining thereto, the surplus water of the City was

emptied into the channel of the Rexburg Irrigation Canal Company canal to supplement

AFFIDAVIT - Page 6
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the waters of that canal company for use on its stockholders’ lands. However, a portion
.of its surplus water has been leased to the Canyon Creek Canal Company as
supplemental water for irrigation of its stockholders’ lands. All of the water claimed by
the City has been held and shall be held as a municipal provider to meet reasonably
anticipated present and future needs and therefore the entire water right claimed
constitutes beneficial uses, and such rights have not and should not be lost or forfeited
for nonuse and all of the same, as granted by “The Rexburg Decree” is still fully needed
to meet the reasonably anticipated present and future needs of the said City of Rexburg.
(Idaho Code Sec. 42-222(2)). Therefore, none of the City’s water rights have been
forfeited or abandoned, and continue to be used for beneficial purposes, since decreed to
it in 1910 by “The Rexburg Decree.”

13. The Decree in the said Rexburg case erred in listing “power use” as
the purpose for which the City water was decreed and said water rights have never been
used by the City of Réxburg for power purposes and it is reasonable to assume that the
error was made by the scriveners in assembling the rights of the parties and used the
Rexburg Milling Company power use rights right as the purpose of the Rexburg City
water rights.

14. The City has acted in good faith, has gathered substantial data
documenting its rights and nature of use of water and the ends of justice should entitle
said City to file late claims in the SRBA in behalf of itself and the water users who

derived their rights from said City.

AFFIDAVIT - Page 7
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DATED This 25th day of April, 1997.
Loty - 7»4?/%

Ray W. ngﬁy
Attorney for City of Rexburg

SUBSCRIBED AND SWORN to before me a notary public in and for the State

of Idaho this 25th day of April, 1997. @&(l M

Notary Public for Idaho
Residing at Rexburg, Idaho
My Commission Expires: 11-15-99

AFFIDAVIT - Page 8
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on. Ctty of Idaho Falls, 7,000 inches, Apr 20 1900, Snake River. - (For power
-and municipal purposes) i
“City of Idaho Falls, 2,400 inches, Oct. 22 1904, Snake River. - (For power
- ... and mumclpal purposes) .
Clty of Rexburg, 1,650 mches, Apr. 1, 1898, Teton River. . (For municipal
Afild POWer purposes.) B

and power purposes.)
"Clark & Edwards Irrigating Company, L}rmted, 3500 mehes, Feb. 27
1885, South Fork of Snake River. .
Clark & Houghton, 160 inches, June 1, 1891, Teton Rlver
Clark & Houghton, 200 inches, Apr. 1, 1898 Teton River.
Clark, H. J., 160 inches, May 15, 1898 Telon River. .-
Clark, J. P, L. Good Luck Canal Company and Pioneer Ditch Company.
Clawson, B. W 500 inches, Jan. 18, 1905, North Leigh or Spring Creek.
Clawson, Spencer 150 inches, Jan. 18 1905 North Leigh or Spring Creek.
Clawson, Spencer, Adminr, Estate of, 500 inches, Jan. 18, 1905, North
Leigh or Spring Creek.
Clay, S. C., The Sunnydell Irrigation Canal Company.
Clay, Z. T., The Sunnydell Irrigation Canal Company.
Clegg, Wllham, The Farmers’ Friend Canal Company.
Cleverly, George F., Enterprise Canal Company,
Cleverly, Herbert, The Farmers’ Friend Canal Company.
Cleverly, Jesse, and Mary Ann, The Farmers’ Friend Canal Company.
Cleverly, John H., The Farmers’ Friend Canal Company.
Cleverly, Wllham, The Farmers’ Friend Canal Company.
Cluff, Charles, 10 inches, June 1, 1897, Fox Creek.
Cluff, Charles, 150 inches, June 1, 1898, Fox Creek. -
Cole, Charles, Enterprise Canal Company.
Coles, Alvin, The Farmers’ Frieid Canal Company.
Coles & Dodge The Farmers’ Friend Canal Company.
Coles, Henry, The Farmers’ Friend Canal Company.
Coles, Reuben, The Farmers’ Friend Canal Company.
Coles, Thomas, The Farmers’ Friend Canal Company. ,
Collins, J, A., 120 inches, Oct. 15, 1900, Tom Creek.
Conant Creek Canal Company, 1 000 mches, May 1, 1901, Conant Creek.
Consolidated Farmers Canal Company, Limited, 4 000 mches, June 1, 1890,
North Fork of Snake River.
Consolidated Farmers Canal Company, L1m1ted 6,000 mches, June 1, 1892
North Fork of Snake River.
Consolidated Farmers Canal Company, anted 2,750 inches, June 1, 1835,
North Fork of Snake River. ’
Consolidated Feeder Canal Company, 7000 mches, Apr. 14, 1902, South
Fork of Snake River.
Cook, T. 8., The Farmers’ Friend Canal: Company
Cooper, L D Enterprise Canal Company.
Cooper, I. L, Enterprise Canal Company.
- Cooper, John, ‘Watison Slough Irrigation Combany. i
Cooper, Samuel, 320 inches, May 1, 1896, Hulls Springs.
Cooper, Samuel 160 inches, May 1 1896 Bonner Creek proper.
Corbett, Harlan, 100 mches July 6 1892 Rainey Creek.
Corbett, Ira A, 160 inches, June 1, 1897 Ramey Creek.
Corbett, J. N., 155 inches, May 7, 1896 ‘Rainey Creek.
~ Corbett, V. W., 70 inches, Oct. 24, 1898, Rainey Creek.
Corbett Slough Ditch Company, 6 000 mches, May 1, 1889, Snake River.
Corbett Slough Ditch Company, 6. 500 inches, May 1 1892 Snake River,
Caorey, George L., and Lester S., 300 inches, June 1 1887 South Fork of
Spake River,
Costeilo, C. A. 120 1nehes, June 15, 1895, Sprlng Creek,
Costello, C. A., 40 inches, June 15, 1895 ‘Pine Creek,

EXHIBIT

]:AN

Ex_.o_a.ﬂ_exb_d_& 1,350 inches, June 10, 1883, Teton River. . (For 'mi. SRS
cip

AN P Bad,




. 52 ‘ .
- {Cedar Point Water Company, Continued.)

Mitchell, Thormas, SW% of Sec. 20 and 5 acres in SE% of Sec. 20, T. 1 N.

1. 37 E.|

Nelson, Guslf., NE¥ and NW% of Sec.-30, T.1 S. R. 37 E. B. M., containing -

B. M., containing 165 acres.

269 acres. . .
Peterson, Ebbe, E% of SW%, SW% of SW¥% and Lot 3 of Sec. 32, T.1N,

R. 37 E.
Ec Bu Mo,‘

B. M, E¥% of NWY% and W% of NE% of Sec. 8 T.18.R. 37
containing 320 acres. :

Ri.der, John M., 52 acres in Sec. 18, T. 1 8. R. 37 E: B. M.
Robbins, Frank T., part of SW¥% of Sec. 25, T. 1 S, R. 37 E. M. M., contain-

ing

10 acres.

Shelly, John: F., S% of SE% of Sec. 20, SWY% of SW¥% of Sec. 28, Lots
2 and 3 of Sec. 17, Lot 8 of Sec. 18, SE% of NW%4 and Lots 1, 2, 3 and
7 of Sec. 31, Lot 2 of Sec. 31, E% of SW34, and Lots 4 and 5 of Sec. 31,
NW3 of SE% of Sec. 32, Lot 3 of Sec. 29, Lots 1 and 2, W% of NE%,

and W% of SE% of Sec. 32, Lot 1 of Sec. 17, Lot -1 of Sec. 36, T. 1

E. B. M.,

Streed, Peter, Lots 5 and 6 and W% of NE%' of Sec. 7, T.1S.R.37E.B. M.,

»

containing 820 acres.

containipg 157 acres. .
Whitmill, Henry R., W% of SW% of Sec. 8, E% of SE% of Sec. 7, T.18.

R.37E.|

B. M,, containing 160 acres.

Wilson, Fred, Estate of, $% of SEY%, and NE% of SE¥% of Sec. 5, NEY% of
NEY%, ofLSec. 8, and SW% of Sec. 4, T. 1 S. R. 37 E. B. M,, containing

320-acre

Central Teton Canal Company, lands of stockholders of said Company, the
description of said land and the names of said stockholders not being
given in the pleadings of said Company.

Chaffin, John R, NE% of NW%, SWY%4 of NW%, SE¥% of NW, and 50

acres of \

170 acres,

E. side of NW% of Sec. 14, T. 2 N. R. 38 E. B. M., containing

Chaffin, J. W., NW¥% of SW¥% of Sec, 16, T. 2 N. R. 38 E B. M., and 30

acres in

taining 70 acres. ‘-

NW corner of NW¥% of Sec. 26, T. 2 N. R, 38 E. B. M,, con-

Chelsey, Johh P., N% of N% of NE of Sec. 7, N3 of N% of NW’/; of Sec.
8, 8% of SE% of Sec. 6, 5% of SW% of Sec. 5, T.3 N. R. 45 E. B. M.

Cherry, Thomas, Lot 4, and SW¥4 of NW% and N% of SW% of Sec. 1, T.
3N.R. 45 E. B, M,

Chester Can‘p.l & Irrigation Company, Limited, lands of stockholders of

said Company, the description of said lands and the names of said

stockholders
Christensen,
80 acres.
Christensen,
and Lot

not being given in the pleadings of said Company:
B. L., El% of SE% of Sec. 1, T. 1 N. R. 37 E. B. M,, containing

Nels C., SE% of NW% and Lot 4 of Sec. 19, NEY of NW4%
1of Sec. 30, T.4N.RR46E.B. M. - ‘

Chubbuck, Walter E., SE¥% of SW% of Sec. 32, T. 4 N. R. 41 E. B. M., and
EY¥% of NW4 of Sec. 5, T.3 N. R. 41 E. B. M.
- City of Idaho Falls, the lands (public and private) within the city limits of

- the City

of Idaho Falls.

City of Rexburg, the lands (public and private) within the city limits of

the City

of Rexburg, .

Clark & Edwards Canal & Irrigating Company, Limited, lands of stock-
holders of said Company, the description of said lands and the names
- of said stockholders not being given in the pleadings of said Com-

Clarlp; &yﬂoughton, N of SE¥ and N% of SW of Sec. 11, T. 6 N. R. 40

Clark, H. J.,
Clark, John,

Sl of SWi of Sec. 36, T. 7N. R.40 E. B. M. . -
NW2% of SEX, SW¥% of SE% and NE% of SW% of Sec. 36,

T. 1 N. R. 37 E. B. M., containing 120 acres,

e

PRSP
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Rel Charles S., NEY of SW%, SwWik of SW% and §% of NW% of SWY
\ of- ec.15andSE% OfS\V’zé= 0fSec.15, 2N B.37E.B M.,con—_

taining 140 acres.

Iteese, A. J., S% of SE%, SE% of SW¥% and Lot 7 of Sec: 6, T: 3 S, R. 35 :

E. B. M. containing 160 acres (owned jointly with Daniel King).::

Relﬂ Canal Company, ‘lands of stockholders of said Company, :the" de— -
‘scnptxon of said lands and the names of said stockhelders not bemg'

| given in the pleadings of said Company.

Be urg Irrigation Company, lands of stockholders and patrons of smd
‘| Company, the description:of said lands and the names of said stock-
holders and patrons not- bemg given in the pleadings of said Com-

pany.
Rexburg Milling Company, lands of said Company, the description of said

" __|lands not being given in the pleadings of said Company.

Rice, A. L., S¥% of SE¥ of Sec. 31 and W% of SW¥ of Sec. 32, T. 4 N. R

45 E. B. M., and N% of SE% and E% of SW¥% of Sec. 31, T. 4 N. R.

45 E. B. M., contammg 320 acres.

Rice, Ed.,, E¥% "of SW4 of Sec. 23, T. 13 N. R. 45 E. B. M., containing 80
acres,

Rice, George A,, SWl of NW2%, N% of SW3 and SEY% of SW34 of Sec.

35, 8% of SEY of Sec. 34 and SW¥ of SW4 of Sec. 35, T. 4 S. R. 32

E. B. M.; also NW1 of NE% of Sec. 3, NW¥% of NW¥ of Sec. 2, E%4

lof NE% and NE¥% of SE% of Sec. 3, T. 5 §. R. 32 E. B. M.; also N% of

SEY% and NE3 of Sec. 34, NW% of NW1, E¥ of NW% and W%

of NEY%, Wi SEl of Sec. 35 .4 5. R, 32 E. B. M, containing a total

of 1,000 acres.

Rich, Anna Page, NW¥% of Sec. 25, T 13 N. R.-43 E. B. M,, containing 160
acres.

Rich, Dora E Et% of SW¥% of Sec. 26, T. 4 S. R, 32 E. B. M,, containing

30 a
Rlch, Landon J., SEY% of NW and $1% of NE% of Sec. 26, T. 4 8. R. 32
E. B. M,, contammg 160 acres.
Rlchlg, Mary C., N3 of NW of Sec. 23, T. 3 N. R. 38 E. B. M,, containing
acres.

Ricks, Effie E., N% of SE% of Sec. 11 and W% of SW4 of Sec. 12, T.3 N. - .

R 45 E. B. M., containing 160 acres.

Rlcks Ernest, SW% of Sec. 23, T. 2 N. R. 38 E. B. M., contammg 160 acres.

Rxcks John, S% of SE% of Sec. 11 and E¥% of NE%= of Sec. 14, T. 3 N.
R 45 E B . M., containing 160 acres.

Ricks, Josiah, N% "of NW3 of Sec. 35 and S% of SW% of Sec. 26, T. 6 N.
R. 45 E. B. M., containing 160 acres.

Ricks, Wallace, S% of NE% and N% of SEY% of Sec. 25, T. 6 N, R. 45 E.
B. M., containing 160 acres.

Rigby Canal & Irrigating Company, lands of stockholders of said Com-

any, the description of said lands and the names of said stock-

golders not being given in the pleadings of said Company.

Rl]ey, J. H. " (Description not given in pleadings.) ‘

Ritchie, John J., E% of SE% of Sec. 24 and 60 acres from NE corner of
NW1% and 50 acres from SE corner of NW% of Sec. 25, T. 3 N R. 38
E. B. M,, contammg 190 acres.

Riverside Ditch Company.
Allen, Ehhu, NE% of NE¥% of Sec. 32, T. 2 S.R. 33 E. B. M., containing 40
cres.
- Baildy, C. W., commencing at NE corner of W’;& of SW4 of Sec. 22 T. 2
_ R.-35 E B. M., thence W 50 rods, thence S 160 rods, thence E 50
ods, thence N 160 rods, to beginning, containing 50 acres.

Baldwin, James, Fred Bergeson and J. J. Peterson, SW% of SE% of Sec..

6, T. 2 S. R, 35 E. B. M,, containing 80 acres.

- Ba.ld in, James W., com.mencmg at NE corner of Sec, 29, T. 2 S. R. 35 E. '~

R et i
ST e

[,




.« -

IN THE DISTH.‘ COURT| OF THR -5 IXTH :IUDICL.DIS_TRICT OF IDAHO, IN
| AYD FOR FREMONT COUNTY.

Rexburg irrigatiun Cpppany?

a corporation, et al.)
Plaintiffs. "AVSWER AWD CROSS=-COMPLAINT OF

VS THE CITY(FORM+RLY VILLAGE)OR REX-

Teton Irrigation Canal Com- BURG, AND ITS HAYOR AWD COUNCIL~

pany, et al., MEN (FORIERLY TRUSTEES).

et~ ~— ~— .o — et

Defendagts.

Come now the City of Rexburg(formerly Village) and Henry

Flamm, Mayor, and John i. Woodburn, Edward Paul, John L. Jacobs,

e H-VHalstrdm, Joserh B. Loyd, and Eli McIntyre, as councilmen of

sald City, and by leave of Court firgt had and obtained and in ac-

cordance with an ord?r of the Court dismissing the =aid Village of

Rexburg as a party piaintiff and requiring it %o appear as a party

|

defendant, said Village(now City), and said Trustees(now Mayor and

‘Councilmen) hereby enter their appearance as defendants and for

4
answer and crogs-complaint herein allege ag follows, to-wit:-
-Iﬂ

That gince| the commencement of this action, pursuant to

the general laws of fthe State of Idaho, the said Village of Rexburg

hasg, by proceedings duly taken according to law, bhecame, and the

game is, a city of the second class and has adopted a city govern=-

ment, =znd elected tﬁe officers of a city pursuant to'law.

| ~II-

Said defendants deny that the parties named ian the Fouwrth

baragraivh of the caaplaint or any number of said parties or the

|

Plaintiff canal company or any or all of its predecessors in interest

on the

day of April, 1883, or at any other time

anpropriated Fifteeq thougand(15,000) miner's inches, measured under
a four inch pressure, of the waters of Teton River or any other

EXHIBIT
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2. ¢

amount of water in excess of 7750 incheg, including ithe water now
owned by these defendents, =nd deny that sald plaintliff canal com-
Lpany or any of its predecesszorg in interegt ever congtructed cenalsg
of gufficient =zixe or capacity to cbnduct, or ever did actUaily
conduct or divert, in excess of =aid 7750 inches, including the

water of these defendants, of zald water from sald Teton River to

or upron the lands referred to in the complaint or at all, and

deny thét gald plaintiff canal company or any of its Predecessors
in interecst ever rented or digtributed for ény purpocse at all an
.amount of water in eﬁcess of 7750 inchesg, including the water of
these defendants, or ever diverted in excecez of gald amount of water,

and deny that eleven thousond(1l1l,000) iunches of gaid water or any

other amount in exceess|of gix thousand four hundred(6400) inches

‘ig necessary for said plaintiff canal company to guprly its stock-

no0lders and patrons in|trrigeting their lands and in supplying
their domegtic and othel needs, snd deny that the plaintiff canal

conpany now ig, or at the time of the commencement of thisg action

wag, the owner or in the posgegsion, or entitled to the usge or
Possession, of any of the waters of gaid Teton River in excess of

sixty four hundred§6400)inches, measured under a four inch pressure.

The delendants admit that priqr“to the commencement of
thig action, the plaintiff canal company auly conveyed 1o thecse
defendants and their predecessors in interest what is Xnowvn as ite
"Upper Canal® and the water Tlowing therein, and the water rights
anpurtenant thereto represented by said plaintiff canal company to

amount to four thousand(4,000) inches.

CROGS=COLEPLAINT OF THE CITY(FORERLY VII.LAGE)OF REXBURG AND ITS
IIAYOR AND COUNCITHIEH (FORMERLY TRUSTEES)
And further answering and by way of crosg-complaint, =ald

defencante allege az followe, to-wit:-




3.

That at the

Village of Rexburg was
under and by viriue of
the creation and gover
Idaho; and that since

the general lawg of th
hag, by appropriate pr

~
=5

and the szme now is
Idaho, and hag adopted
provided by law for a

e

ig the duly elected,
that John i, Woodburn,
Jogeph B. Loyd, and Rl
and acting councilmen
mayor and councilmen,
and maintain this cros

of

£

=id City of Rexbur

River in Fremont Count

Q

-I"‘

time of the cormencement of thig action, fthe

a public corporation, organized and exigiing

the lawg of the State of Idaho, relating to
Ament of cities and villages in the State of
the cormencoment of this action, pursuant to
e State of Idaho, the said Village of Rexburg
ceedinge duly taken according to law, tecome
city of the second clasg under the laﬁs of
a city government and elected the officers

clty of the second clagg; and that Henry Framm
palified and acting mayor of the city, and
Bdward Paul, John L. Jacobs,.N. H, Halstrom,
i McIntyre are the duly elected, qualified

of ¢aid City and the =aid city énd its said
these cross-complainants, defend in this action
g-complaint upon behalf of and for the benefit
g end all persons using waters of the Teton

v, ldaho, for irrigation, dqmestic, and pther

beneficial puryvoges wi

persgong rightfully usi

|

diverting water from ?

thin gaid Village of Rexbhurg, and all other

ng water from vh&t is known as "Upper Canal",

aid Teton River near g=id City of Rexburg,

gaid persgong being numeroue and it being impracticable t0 hring them

231l before the Court;

~said veere of water.

That on or

crosg=complainants and

usersg of water and the

at and in the vicinity

of using water Tor dom

prizted 1350 inchesz, m

e

egite, =tock,
e ———

thege crogg~complainants being Trustees for

-ll~

chout the First day of Avril, 1883, thece

their predecessgors in interest and s=aid

ir predecessorg in interest, then residfing
of gaid City of Rexburg, and being desir;ous
end irrigeti "poces VUY0=
nd irrigation burposes, appro

eastred undsr four inch prescure, of the waters



! . .
of said Teton River, =nd by means of dams and &itches diverted

gaid water from gaid river and conducted the same through a main

' i

i
ditch or canal known ag the "Upper Canal" and measured out and

digtributed said ?ateﬁ to said persong and thelr predecesggors in

| . '
interest in such amouﬁtc ag they were severally entitled to; esaid
water thereupon belnnlconducued through lateral ditches belénging
t0 gaid numerous Paft&GS to thelr gseveral lands and places of
residence where the s%me wag used by said persong for the purposes
aforesaid, and ever éﬁca ¢ald date these cross-ccemplainants and

|

! . L 3
galid users of water and thelr predecessors in interest, continuous-
|

1y, duringafggﬁirriggﬁiggiggﬁggg of each and every year, and for
do@gﬁiéceand gtock purposes during the Wholg 0 each and erery year,
used gaid 1350 miner'% inches of =alid water.

That the thle of zaid 1350 inches of wafer ie nec=-
essary for the use of;said prarticg £or the purpoges aforesaid, and
that gaid cr05s-comnla1nants in the capaciliy aforegaid are the owners

/

and entitled to the dse of gaid amount of water and s=zid right, dat-
ing from the Firet aéy of April, 1883.

f -ITI-

That all of the lends irrigated by said water, and =aid

City of Rexburg, and}the townsite thereof, are adjacent to sgaid
Teton River, and all{qf said lands are, in their natural state,
arid in character ané require the artificilal applitation of waﬁer
thereon in order to Produce crops thereon in paying quantities, and
gaid City of Rexburggha&:, approximately, 2000 inhabitantsg needing

i

water for domegtic and ut00k purvoses and for 1rr1qat1ng thelr

d szild City needs water for spré#nkling its

lawns and gardens,

——

n

| P .
streets and for oﬁbe} beneficial uses, and, as before stated, sald

| :

e,

amount of water, =0 appropriated and claimed, is necesgary to supply
|
gald needs nnd us es, and there ig no other water availeble for

sald purpocses.

Thst 21l the other parties to the action claim some in-
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De ‘
|
terest in and to the waters of eaid Teton River, and the rights of

: |

thesge cross-ccmplainants, ag hereinbefore gtated, have, during the
I

lagt three or four yearé,been interfered with by other parties to
I .

this action; that ﬂlereiiﬂ no conflict between the claim of these

crogeg=-coniplaina ntﬂ and ﬁhﬂ other cro g~complzinants repr gented by

their counsel, Ts Se Dletrlch, and Messrs. Ricks & Soule.
WHFRERFOLT, These cqoss-COmplalnants pray for the judgrnent and
‘ I

};';f‘ decree of this Court:- j-
T - i

| 3T4

To quiet titlé t0 all of the waters of s~id Teton River
|
and its tributaries andiéétermine the rights of all the parties
i .
hereto in and to the =2id stream.

Adedging qnd decreeing to these crogs=-complzinants and

their succeSﬂor& the rﬂght to uge the waters of said Teton River

and ite tributeries in the amount and from the date as alleged in
\
the foregoing croas-com@laint, and further adjudging and decreeing

that the right of these%cross-complainants to the said amount of

water is prior and supérior to the right of the other parties here-

to awpropriating water gubsequemt to sald avpropriation of these

oo crosg=complainante. i

' \
| -IIT-
Perpetually enjoining 211 other parties from in any man-

ner interfering with the righte of ther \CFOSS-COlealn nts ag the
T N o o
same shall be decreed.? 9\ L on T  r‘- o e 'x‘k ~.

\
r

\d ~IV- \( oot AN l/-c\ ‘\Q‘ TR
”\ AaJuaglng end ecrieiigalk viher rellef such ag tQ“ﬁpe

Y
‘Courulnay 1n uhe-Premlﬁes geemjust and proﬁer;van@.f°1€¢hﬁké \\&‘ TN

o et

cogte and d1Cbursomenta herelnﬁlncu;

Fedec, TR
v () % Y/ ' .
M ':-. ,'."' "

o
Attorneys Tor defendanun and crosg-

1

\

coniplainants.
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State of Idaho, |
j 88e

County of Fre nt. ;2?9
/ﬁ7{i;v ékﬁiﬂzz, being first duly
|

sworn, fepbses and gaye that he iz one of The defendants and

crosg-complainants above mentioned and makes this affidavit uron

' |
the behalf of 211 of @he defendants and crogg-~ccomplainants; that

|
he has heardrezd the foregoing angwer =znd crogs-complsint ond knows

the conitents thereof and the same are true of his own &nowledge,

excent as to matters thereln ntﬂufd to be upon information or

and as to thoue mattersg he bekieveg them to be true.

helief,

|
f

Subseribed and sworn %o before
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EXHIBIT

uDu

A,

Qe

Qe

Q.
L

\ - :
. . i -

}

\

HENRY Fz.mm,w being ::1 t‘:; m;ur #worn, upon hahalf of
tha slals of r-lia‘nt" of Haﬂarn. Diatrioh % 3oula, ieatiflagd
an followsi— ‘

DI Fc‘; EXAMINATION DY SOULE,
Mr, Plark statn vmu- ms and reuirl neat
My reme 1s Henry P'l.s\mm.
Wherns do you resi‘kle? A. Rexburg,
Ilow long have ycn\ r:*side'd haret
Ever since its fi:r.- st aattlament _Binge 18 3,

i

What time .Ln 1885 qld you come hsre‘!

I game 1o Rexburg on tha t.hi.rd day of April, in 1883,
Wora you hara bat‘ore wom waa baa;un on %he Rexburg City Csnal

I gor ..ainly was, \ _ :
¥hat was the first thing c‘one'witn Terarence o taxing watey
cut of thea river Taton Riwr or Moody freak “or the m:laat ion

\
of lands in the vio:l.nity ot Raxbnrg.

}.ix" Andarson aurvey'ad tho caml He nm.'vayed.xt to a point
in the rirst plme in- tha na:lzhborhmd of Hosrkinson Brothem-—
Yhat eanal are you arpeuking o? now‘l’ A, pexing o the oity
aanal, and we f.'ound tmt point was too low %o get the water
B0 Wa conbirruod 1t. and run u:p to Yoody creﬂk, and we yut

it then in Noody erek, and then went further up tha riva-

‘and put a waste ggte into.th y. and from thore is

) | . .
the beglnnlng of the diveralon of tha water to the Rexnog

¢1ty ganal to ﬁm‘-t with.

Yhan was that c’one'? ,

firnt. I oculd rot say %o the exact date, hut I ﬁ_hou.m Judge
it wan dona some t:um in Hay. )

¥hen aid you get watczr out th"oup‘h this oity canal first?

I eould not state itha e-xact date as tq that aither, but any
way we worked wiu;.. mightj-and:ﬁain azrly and late on ascount
of our orops baglining to ?mﬂ‘or bofora we aould got to the
lattawr md of the %ear.al' to th2 tarnima where we imntad

to divert 1%, mt iI wm_ld'_m)t e paritive as to the datn when

- |
o3 |
! |
|
|
I
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we got thra wator ‘on to t‘ﬂa 1

Give the datn as nnar as. you ean?

Some tims in the \1&“&* am ﬂf May, I should judge,

Now hew rmch wnta}r ab this time, the latter end of May aid
you have rurmming ‘thrcmgh this elty aanal?

%o pat in & m;tattjy gaoq_atreamat the hernd but oring %o the
nature of the p;rmmd tha; 1?.' conmuzed a good big share of
our water on aseount of the distanse being such a lemgth,
and thon we had rock points whera the water, had %o ‘ba tnkon

up at the odge of the bm. throuzh whzch the watar msnk, and

' 'in order to try to save that watea---

Q.
unning throngh the cltv_Ganal what iz anytning nad been

A

Qq

Ao

Q.
Q.

“A.

Q.
Q.
A,

Q.

Ao

o

Q.

in this oase?

.Iow Mr, Famm this time yau apeak of when the vmta' wos
|

done on the Raxbucrg Irz-igauon'dampm eml, the plaintife

l'nnra hed been nothina d.ona.

8tate what wan donn thon towarda gatting ot the Rexmrg Irri-
pation Company otma].? ' | B ’

I can state as brieflr as I ean ranarber comotly—
Dietrich—Just a momant H:r.'. Plosti-— _
.Srmle ramming-—-ﬁ%ow has water been p,-aed through this oity .

L B el L

oanal oontimoualy aince that t:hnm A. It has,

—— i

And for what pu.rposes? A. For m_iiggtimmosga

Wrat other zmrposes? o

I do not know am \to what arrmlaemants was made with the
Uilling Company. \ _ o _

In connection with the 0ity? A. Used in the olty of jlexturg.
What foxt | | -

on, Tor use in tho C.'ity of Raxtmrg, boan wsed for lrrigation

o b e .

purposes and for and oulinary purposas ancl . general yu:cposas

n
for th yublia, ant drinking purposes. |
Row ir the nnount 01 this water now used thmugh the city
canal used within tha UIty lim:l.t.s of the City of Rexburg?

Yos air, 1t 1w,

what 1= the polulat.ion or Rexburg at the present time?
It 18 sbout zsoo\inhabitanta. ‘

And these :umab 1tam.s e t.ha water for culinary and drinking
‘ _
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Qe

A,

purposns and nm'inklilm t‘u:l.r .‘Lawna, in adcition o irrigating
gardr'na? A, Irrlzating thoir gardans.

—— e

¥Phaet would you say as to the amount of water that wasz nmoessary?

For this purposet {"lould you say t.hat. wora watlsr was NOCOUsaATY
to be used in a city tor the sare amount of land than on a farm?

Thﬂra certainly 15‘. Always more water ueed in the garien

" than on tha farm, hoaldes the amit.ional uses wmon are necessaxy

Q.

A,

Qe
A,

Qe
Ao

Qe
A

Qe

Q.
of March, . ‘

Q.

A.h

Q.

" A

Qe
A,
0.

raking crops.

for tho publio to exiat. vmum nut ues go nuoh on the fams

as 1n a thioxly po:mlntea pl.aoe.

How 1on;r haa Rexburg heem a oiw or vlllase‘l
Diotrich--Then waa 1t s.amm wAonR was :I.t 1ndorporata'd7

1 am juat trying to think? I am not positiva as to tha yaar,
' |
It my mﬂmry merveﬂ - right 1t mm ige8,

W'hmx incorporutnd ‘aﬁ & villape? A. Yo wir.
}{ow nany mhabitnnts hao. thmr at that mm
Probubw 1800 at tmat timo.

whnn was 1t tia b t.no f:trat eolony cEmne hero?

Thn fg._rst oolom' oama hem :m 1883,

i N, -

How many poopln. eibont. wera hare at that time?

Hot %o excead tlu-m Inmdred.

whan was the tovmaite la:td om

The townsite was ;aid off _b_e:t'om I came to Rexhurg, rust have
been in Maroch. }

18237 A. 1883, Shar tly bat‘ore I came in here, the lattar and

Row moh watsr m:uld ,you say now was neoeasary par aere in

'tne fiiy linmitas for the purpoavaa you have men tioned?

That is a queatmn that I a.m hardly asble to answer.

-I do not aotuauy Know how r:ud* would be nesesnary per aore,

Well, how mich .‘ln‘your judgment? |

At l=ast double tha amount what is wmally required for .
Double tho mlmtfym-a nay?

At lsast ﬂoubln t.‘\e anount,

You are speaking of‘ the ¢ity Ditch now, you speak of the ditoh

as being transfen-ed from tha Rexburg Irrigation coxqpany to



.$:4

A,
Qe
A
Qe

Ao

thay wara amalgamtad, b t aftea'wzu-de aaparated?

an Sir.

Wh*\t was donn wmith

'

the oity aanal?

\
\
\
|
Phae Gity canal ntill ranalng of counrre,

¥ag them any c-cmvaymce of 1t from the Raxbum Irrigation

I prapume there wan.

And nlqo the watez- rights amsmpriﬁted by said ditch conveved

to tho oity? a, I think HO. )

e —————— -

Dietrich —I dﬂsn’a to make thin statemmt\qae to the title.

Thirs i3 one of tha c"itchea ox oanals oonatruqtad by an asgoe-—
lation, referrad t‘n m tna taatmony for tha plaim.ifr,
which was aftmanls orgmizad int.o the pl.nntir“' oorparation,

and was by the oor‘pomuon transfarrad togethﬂr with the w:t ar

\
right to the trigteas of t.‘m villaga ar city o Rexburg,
nta..ed in the erosp-gomplaint.
Souls—7That ia all, gentlamen , unless you have somathing to

ask the wi\‘.riesn._

© Court——Any erons oxmnination? Call your next,

" Sonla——-Call Mpe, whitney. m.a taatimony ia to t’w sa@ne aﬁ'eot

" as Mp, Flam's and unless the plaintlirff company offer'a rnbuttal

I

Q.
Q.

Q.

A,

we wont incuxber tha moord.. call Ny, Jaooba, '

J. L. JAOOB'; bei ng f:trat dulf BWOIT, upon baehalf er tha
Raxburg Qlty caml tastiﬂed as follows:~
! IR EOT nmm.wm m' SOULE,

Stata your nare and rﬂsir{ancef A. ¥y name i~ J. L, Jacoba,

. pper—

"I Uve 1n Raxbure’.‘

You are acquaimm;wim_the Gity sanel, and also the
: | ki

‘Rexburg *rrigationhompanv are you? A. Yas sir,

Do you know how muoh land thera 15 within t‘m comornte. 1imits
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Qe

Qe

Q.

Qu

A,

Q.

A,

Qe

Q.

A,

fow ;M land in tmse ad.dit. ona? A. mghtv aores, I thlnk'

i each. i
Is all this land irrigated *’mm the City Cansl, from

tle 01ty diich? A. Yo sir, tiheno add tions, thom 1s a part

of it, tae grnahelr part of it ddes not come under the canal,

\ .
Al __MM&L@.MMM“ €40 acres does come undap

1t? A, Yen nir, r‘za‘g{}_y all excopt a little corndc at the wpar
et ‘ |

———

Ilow much lands arﬂ tha:m 0ut.s§11u of the & ;_tmqned by farmee
vatered fro':\ the city eanal?

~Aa near as I ﬂould. rind out abuut 435 4068,

__-._._,_.....m_---"

I!nn‘ do 6 thay get watar f‘.vom this City canal, by what wmethodl

noy heln to kee p tho canal in.- remir t‘xa _Bemo as the City does,

—_—— ._._.._—.-,.._--——- -

Tha City taml tn;mn is uriar the suparvision of the townocounclly

Yos slr.

The town oouneil iluvina the assepsmenial

Yer sir, i

And thope farmers who drsw water frowm the oity ounal are eub-
7 Who dwaw waber TTom bi

\
Jeat to tne sane nomitiana ag the mnmitmm_ar the town,

o . ikt

with roferenes .J got ting waf.ﬁr and paying for 1t?
Yaﬂ sir, aceording 40 - th,eir 1am n :md the .mrk that 1z done
or-tho work trat ‘vms aaaes_aea_ the mame as the residents of -

tnntarn,

And sone of t‘wn hold. oe*tifioaten of .,hams Just the sema ag’

the i1 habltamﬂ of tha tmm 1n tnr-*- a’mnk o;. tha canal?

‘ \
Yes =sir,
|

How muinh watar wquld you eay 1s necasmxry to irrigate tne

lanad thet 1z 1rrizatea undor this Clty ¢anal, how mmch pﬂr

acre? AL 1 ,hou‘ld think not less than tvo inches psr acra.

ot lass than *m‘: inohes.

Hay whem—-wmnd yom say that that amcm"t of watrr was neeessary
or not? !

Yer olr, high natar vmulcl not afieol us wch. We use about--
the asame ancunt c‘:f wator the yosar argund, and thars is water
trat w2 have to T‘w.ve run tij;cou.gn the ¢ity that fones right

direot through ti’le Clty ﬁdin ou'i' ganal into the Raxburg Irrlzat-
| _



Q.
A

' Q.
4,
A,

Q.

Ao

Q.

Q.
A,
Q.

Q.

A.

ing canal, inte tne 1ower_.eanal, that 18 not used for
irrigating land, only t.ha t.reaa thet are standing along the
diteh. It 1is uued in aaaa of fl:r:e, ths two ditohss that
min ri=ht 1in rron§ of thls Mnllding run nearly through

town town from on; end to the other, and no land is watered
to apamsk of out 01%‘ ?.imna Ailtches as thay are all lower than
the land is. *;11:1‘31? runa thi-ouzh the land, and used for
bullaing purpoaeﬂ, ‘such as they need for around build:l.ngs.
and for fire protnotion, d the like of that.. o

In that a neoesnaw usaey? .

Yea oir, woe have t.o have _f.hat_. "I% Tana the yeur around,
that is from in t.liaa spring to £all until it ﬁ'eézas uh.

How mueh of the farn land that you z—:poke og iz under oulitlvation -
that iz watsred rz-om t.ne c:.ty Canale |

Farm land? Q. Yes. ' L

I should judgo two trsims o.z' probably tir ee fou:rthﬂ

Nom a9 to lands 1n the nit}r 11n1ts, townsitae pmperty, hew
mioh of trat nm’ada migannn an:l is 1rrigated?

well, there is partus that nave used 1t far pever:l ysars
that are not usi.ng it now, and then thare is othars agin that
is u=ing 1t now that nave not ‘used it in the bheginning.

How rmeh of the townﬂite ha.a bean braught under cultivation

.4--’———4«—.——-__~—-._,— ——

and is inhabitdd I maan?

'Pmotioally all Of is, all neada irrigation, yes sir.

= W .

Anri it 1s pmotlc_;g}_)_.;_r__gu eul_.uvq?:ﬁq_ _mg_d_ }I@abitod ia it?
Yeﬂ Buo

Vﬂry 11tt1e or it! lyl.ng umuluvated anﬂ han not been plowed
and water on ity Ao vas sir,.

ATe thers any \waaj that you pmut the water to in the olty besidos

those mentioned? | _ _
¥oll, thers 13--w$ uge it, ths watar in town is used liXe any
othar eity for sprinkl:.!.ng purposea and for wilddng, -
Whers water is not run Juat upon, right on to the land it 1s
run by it, but om' thinga ham .'I.a not a drop of watoer that

Tuns through tovm mt mt Tuns right u.nto the otha canal, -

_Our moin diteh tem.inatezs tharn.
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Qs

A,

B N

Ay

Q.
A

Qe

4.

Jonea—"hin oam:l.\“ mrninhau thncity of Rexburg, the only
sgurao of supnly 1“ it not?
Court—Any thre th vr axaninat:lnn o; this witness? 2tand aside
Titnars, Call ymu' mxy, p’é‘rflf e,
8nule—Ws hepn d;'L?m' in ovidenas oport of the State Fngineer
mmber 55, .tomth‘fr with the maps usnd in conneotion tharewith,
Merrine -1 muldi 1ixa 4o hav'a it understood that this o,b;leotion
goaz to all ef thé’me mapa, so that wo will not have to raise
this objestlon ev'try fmg
conrt-—-Thay may hea m*trnduoad. -
Dietrinh-—-oal l{r. a'aeobw f‘or one queation.
Court—-t}onn f'ormard r, J aeo‘bﬂ. _ .
J. L, JAGOIH havirg besn ﬁerr» ofo:ca duly sworn and

canal ta tifinqg as fol'l.ows'

) DIRRCYT FXAHIN.ATION BY SOULE,

re, you po«xit.imas to the amunt of land inclucded within tha

-
tornsite? . \
Ho, @ have not 1ooked over. :l.t-—poaitivaly I just nwaly

s ized tha map up.‘ 'mat. 15,"'

I_ have not mado a positive count--
"ha man 1s tharo. \ 3

How did you a riva at the .mcunt o? land cutnlde of the City
that is uwigatad from tnia oanal? _

I was apooin od aa onn of the cosmittee to have the farmern
that were using tha wator to memt us hare 1n town and they
gave ne thoa mz:raber\‘ of noras_, .e_mch om nf’ them. They were all
thers execopt ons 01;" two, -

Ard 1t totrled up ?0 how mumr - _

I think 1% WWB' bntwam thirty and th:i.rty-tive aoray,
Aoqut thr .:e—rourthg of 'vhioh you sy 1g actually undar
cultivetiont A, Tl‘irne—four___t.hs of 1t aatuln_lly undar _cultiyation.
yos sir, ‘l | - '

Now t‘wm in two or thr ne parties that use the watax above

P T A Pl i

saat and wast of fha oanal, and i1f the surveyor huas just umn

I

tha wazt and north ‘aidﬂ he would miss that part that wae wateved

east of tho canal. \ That Is up at the head, ab.ve the waters
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ko

~ ¢all Y¥r. Hapyrins, |

Q.
Q.
Qe
A,
Qe
Q.

A.

3.

- @® - @

of thae eanal, - 5{4mbe thm. would m.ake & disorepancy.

m.at; ieh~—And you say t.hat 5ubatax1t.1.ally all of the townsite

hf\s bean 1nhvbited and .‘er:lg&ted from this oanal?

Yas sir. ' ‘

cour t—-—Any questiéns. 8tand aaidal, ﬁr. Jagohs. Any further

teg tmony-—do you iwant an sveniny sos=sion gontlemen?t

I think, genmmﬁ the Cowrt will take a recass until

.mrning, 1o thing t'urthmr o bo put on at thia time Tan
o'clock tomorrow marning. S

Adjowrmmasnt untu\ tomorm wbrning at ten o'clock.

Dletrioh--Thers ara o ozr t.m.-ms things to he proved yet

in connsation wlth the Raxbm:-g City canal. Appirent 1y e

witnosees aro notw haro, and W, will progesd to anothar ccmal.

with the psmias:ton off tha Gourt. and will put in this othex
\
proof later, and jta}ce upl what iz Xnown as the Salem Ganal.

GREORGE H. B HARRIS. being first duly sworn, on brhalf of

|
the Salan Canal, ‘testiﬁ.ed a3 followa'-» .

' IJIRJQUT EXAMINAZION BY DIEERION.
what is your namx}n A. Gdorge H, B, Harris,
Whara do you roaida? A. Balem.
flowr lons have ymjx livad thare?
T nty—ouno Yﬁ&l‘sf last Oatbbﬂ:-.'
And what has h"ﬂn your tmemeva? A. Fumlm nostly, -
7o you Xnow what 18 referfed Lo as t.ne salm Ganal?
Ter slr.

Iz trhat what 1is known as the aalam ganal or in the villap'a

- & Salent A. Yea alr.‘

'Qo
.Q.

Q.

Qo

A,

In I-‘rcmont county? A. Yen air,

It divarts waf.sr fram what gtroant A. POR $ha North

i
‘ .
Nopth Paton Rivqr? A. Yas sir. .

Taton.

That 13 one branoh of what 18 known as the ?eton River is 1tt

Yon sir. i

i
|




MEMORANDUM

DATE: 3 December 1996
FROM: Ernie Carlsen

RE: CITY OF REXBURG

Below are my conclusions on how the City of Rexburg could approach
filing its claims on 22-00204 and possibly 22-00203 along with some
other findings concerning claims by the City. These findings are
based on documentation compiled by this office over the years
concerning the City of Rexburg, the records for WD01l and the two
notices of claim prepared by Ray Rigby.

* Recommend filing a sgeparate claim for the 6.5 cfs of 22-00204
that has been leased to Teton Pipeline. A narrative explaining
historical use of water by Teton Pipeline should accompany claim.

* For remainder of 22-00204 file a claim that details the

historical beneficial use in and around Rexburg. If for
irrigation, the irrigated acres in each 1/41/4 needs to be
specified. The second page of the place of use on the enclosed

forms lists some acres twice. This duplication should be resolved
before returning the forms. For other uses, if any, identify the
1/41/4s where use occurred. Water used within Rexburg’s service
area can be claimed as municipal use. However, there is more
expense for a municipal use and the extent of beneficial use must
be annotated.

* It should be noted that Rexburg Irrigation has filed on 7.0 cfs
of right 22-00204 under claim A22-11027. This is likely the 7.0
cfs that is the subject of transfer application #3071 filed in 1984
by the City of Rexburg. This application is being held at the
regional office in Idaho Falls.

* There is some question about the degree of beneficial use for
22-00203. If it had been used, it would likely have been delivered
only through the city ditch. The game criteria applies to this
right for the nature of use and place of use as described for
22-00204.

* The City of Rexburg has several other water rights that are
subject to the SRBA. Notices of Claim for these rights were
originally delivered to this office without the filing fee. Our
review of these notices revealed many of them lack sufficient
information. After several years of repeated telephone calls and
failed requests for additional information, in January, 1995, I met
with the Mayor, J. D. Hancock , and an employee familiar with the
City’s water system. We examined each of the claims previously
submitted by the city. The deficiencies, if any, and the amount of
the filing fee were annotated and attached to the claim. Since no
fees had been paid all the notices were left in the City’s
possession. Subsequently, to reduce the cost, the City was granted



a second extension of time to waive the late fee. This extension
lapsed in March 1995. These claims still have not been filed.
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FEATURE ARTICLE

NEW IDAHO STATUTE GIVES GROWING
MUNICIPALITIES FORFEITURE EXEMPTION
IN ACQUIRING WATER RIGHTS FOR FUTURE NEEDS

Bv Christopher H. Meyer, Esq.

The Line between
Beneficial Use and Speculation

All water users, from the family farmer to the
industrial giant, have plans for the future, it seems.
Water is often a part of those plans. The Prior
Appropriation Doctrine is well suited to the task of
assisting the entrepreneur in expanding his or her
panoply of water rights to serve a growing enterprise.
It must be said, however, that these new uses are not
accommodated under the Prior Appropriation
Doctrine without some tension.

The reason is this: While the Prior Appropriction
Doctrine has long been an engine of growth in the
West, it has just as long been the enemy of specula-
tion.

To the economist, this is an odd and artificial
distinction. The economist sees speculation as the
healthy core of capitalism. But economists did not
settle the West. Miners and farmers did, and to them,
the difference between growth and speculation was as
plain as the difference between God and the devil.
The men and women who, with little but their own
hands, spirit and determination, somehow scratched
out a livelihood in this strange dry place, should be
rewarded for their backbreaking labor, it was thought.
In contrast, the fellow stepping off the stagecoach
with a scheme to lay claim to all the unappropriated
water (so that he might sell it to the hard-working
immigrants who would arrive later), earned himself
no favor and much scorn in these parts.

Hence, from the start, the Prior Appropriation
Doctrine has recognized the lawful rights of those
who apply water to beneficial use, and has denied any
legal protection to those who would hold water for
speculative purposes. This distinction between need
and speculation has remained viable over time, and
rules have developed to define which is which.

In the early days, before permit systems were
established in Idaho and virtually every Western
state, a water right did not come into existence until
actual diversion to beneficial use occurred. The
statutory permit system provided some critical leeway
tw the developer of a new right. Rather than 2ngage
in a risky race to develop a water supply, the user
could obtain—in advance—a water right permit
which secured the quantity and priority of the water
right sought. With permit in hand, the user then
could obtain financing and proceed to construction of
the diversion and delivery system with some confi-
dence that water would be available. Once the
project was completed and in use, a license would be
awarded, serving as prima facie evidence of the actual
diversion and application to beneficial use.

In Idaho, the user might spend five years getting
from permit to license, with another five year exten-
sion upon showing of need; in specified circum-
stances, further extensions might be obtained. Idaho
Code §§ 42-204, 42-218, 42-128(a). In most cases,
that has proven sufficient time to design, fund and
construct a water project, at least for the typical
Idaho irrigation project. The system has not been
entirely satisfactory, however, for municipal suppliers.

Western Water Law & Policy Reporter.

The opinions expressed in attributed articles in Western Water Law & Policy Reporter belong solely to. the
contributors and do not necessarily represent the opinions of Argent Communications Group or the editors of°
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Municipal suppliers have argued that they shoulder
an obligation unlike that of other water users. The
municipal supplier (whether that be a city ora
corporation supplying a city), is bound to serve all
those customers who find it desirable to locate within
the municipality. Cities point out that they cannot
wait for the future to unfold. Although uncertainty is
inherent in growth projections, practical necessity
demands that cities lay the foundation today to meet
the water needs of the coming decades. Surface and
underground supplies must be identified and acquired.
Diversion and storage systems must be put in place.
Delivery systems must be expanded and treatment
plants constructed.

The bottom line is that the planning horizon for
these endeavors may be longer than five or ten years.
[t is economically, if not physically, impossible for
most cities simply to add on additional supply as
needed in five or ten year increments. When pipe is
laid, wells are drilled, and treatment systems are
engineered, cities contend, these systems sensibly
must be sized for many years of future growth. But if
that need is more than ten years out, what becomes of
the water right?

The courts of Idaho and other Western states long
ago have addressed this question. Their answer has
been consistent. They have recognized the unique
obligations of municipalities and have treated them
differently than other water users. The seminal
statement comes from the Colorado Supreme Court,
writing in 1939:

The concern of the city is to assure an adequate
supply to the public which it serves. In estab-
lishing a beneficial use of water under such
circumstances the factors are not as simple and
are more numerous than the application of
water to 160 acres of land for agricultural
purposes. A specified tract of land does not
increase in size, but populations do, and in short
periods of time. With that flexibility in mind, it
is not speculation but the highest prudence on the
part of the city to obtain appropriations of water that
will satisfy the needs resulting from a normal
increase in population within a reasonable period
of time.

City and County of Denver v. Sheriff, 96 P.2d 836,
841 (Colo. 1939) (emphasis supplied).

This quotation demonstrates that the core of the
debate over the right of municipalities to hold water
for future growth is whether or not this practice
constitutes “beneficial use” on the one hand or
“speculation” on the other. That is, does the acquisi-
tion of water rights beyond the usual five- or ten-year
time frame constitute prudence or hoarding? The
Growing Communities Doctrine (or Great and
Growing Cities Doctrine, as it is known in Colorado)
recognizes that long-term planning by municipalities,
under proper circumstances, may be prudent, neces-
sary and lawful. '

In a sense, the Growing Communities Doctrine is
not that much of a departure from the norm. Indeed,
one might argue that the idea of a city designing a
delivery system sized to accommodate future growth
is similar in concept to the idea of storing water in
a reservoir for use during a future drought. That
drought may not come for many years, but no one
would deny the benefit derived today simply from
knowing that water will be available in the event of
drought. Thus, it is undisputed that the storage of
water for use in time of future shortage constitutes a
current “beneficial use.” The Growing Communities
Doctrine is simply a recognition of the fact that
Idaho’'s cities derive a substantial and tangible benefit
today from securing a water supply sufficient to satisfy
reasonably foreseeable needs. Without such ability,
cities argue, they would be hard pressed to attract
desirable new industries and manage sensibly for
growth. '

Judicial Recognition of the
Growing Communities Doctrine in I1daho

Two Idaho cases and one federal case applying
[daho law have addressed the question of whether
cities may obtain water rights of sufficient quantity to
meet future population growth. In each case, the
court squarely ruled that such water rights may be
obtained.

The first case was City of Pocatello v. Murray, 206
F. 72,80 (D. Idaho 1913), aff'd, Muwrray v. City of
Pocatello, 214 F. 214 (9th Cir. 1914). In this case, the
City of Pocatello granted a franchise to Murray and
his associates to provide water to the city. The city
complained that while Murray had delivered some
water from Mink Creek, he had not obtained the
entire supply physically available in the creek. The
federal court (applying Idaho law) found that Murray

1
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had indeed failed to fulfil his obligation under the
contract. The court rejected Murray’s argument that
it was against public policy for the city to appropriate
more water than was then needed. The court declared
that the leeway afforded to agricultural users “should
and doubtless would, be applied with even greater
liberality to the superior and more elastic needs of a
growing municipality.” 1d., 206 F. ar 80.

In Beus v. City of Soda Springs, 62 Idaho 1, 107
P.2d 151 (1940), the court upheld the right of the
City of Soda Springs to purchase water rights from
agricultural users and hold them for future municipal
needs. The court went on to hold that such water
need not be applied to irrigation in the meantime in
order to avoid forfeiture. “To require that would
amount to nullifying the power granted to a munici-
pality to acquire and hold water for future needs—an
absolute necessity of life and existence for a munici-
pality.” Beus, 62 Idaho at 7, 107 P.2d at 154.

In the more recent case of Village of Peck v.
Denison, 92 Idaho 747, 450 P.2d 310 (1969), the
court upheld the right of the village to obtain an
unquantified water right for “all the flow” from a
particular source. Whether the water was needed for
current or future needs is somewhat unclear from the
decision. However, the court noted in a footnote
that:

[Al]ithough the Village of Peck became a
municipality only after the events giving rise to
this litigation, we would have found it difficult
not to allow the appropriation of some excess
water (had there been any in fact) under I.C.

§ 50-323 and its predecessors and Beus v. City
of Soda Springs, 62 Idaho 1, 107 P.2d 151
(1940); see Hutchins, op. cit. at p. 44 (munici-
pal use of water).

Village of Peck v. Denison, 92 Idaho at 751, n.4, 450
P.2d at 314, n.4.

The court in Village of Peck v. Denison cites an
article published a year earlier by the distinguished
water law scholar, Wells A. Hutchins. Wells A.
Hutchins, The Idaho Law of Water Rights, 5 Idaho L.
Rev. 1 (1968). Mr. Hutchins concluded that Idaho
law does recognize water rights for future municipal
growth:

[A] city is not limited in the amount of its
appropriation to the needs of its citizens at the

time of adjudication of its water right, but may
dispose of and apply the surplus water to benefi-
cial use up to the amount of its application.

Hutchins at 44, n. 211.

In sum, Idaho case law consistently has recognized
and accommodated the special burdens on municipal
providers of water. This body of law is consistent with
that of cases and-statutes throughout the West.

Idaho’s 1996 Codification of the Doctrine

In 1996 the Idaho Legislature codified the Grow-
ing Communities Doctrine and established specific
procedures and limitations governing a municipality’s
ability to acquire water rights (by appropriation or

- transfer) for long term growth. S.B. 1535 (Idaho .

1996), codified at Idaho Code §§ 42-202, 42-202B,
42-217,42-219, 42-222. In shott, the legislature
atfirmed the doctrine's role in Idaho water law, but
placed clear sideboards on how it is to be applied.

The legislature recognized that it was not writing
on a blank slate:

The appropriation doctrine as applied through-
out the western states provides flexibility for
municipal providers to obtain and hold water
rights needed to assure an adequate water supply
for reasonably anticipated future needs. While
this concept is recognized in Idaho case law, it
should be further described in statutes in order
to guide the actions of the Department of Water
Resources, water users and the courts, and to
assure that the use of this concept is appropri-
ately controlled. The legislation seeks to define
and limit the authority of municipal water
providers to develop and hold water rights for
reasonably anticipated future needs and to allow
water to be supplied to expanding service areas.
This statute addresses future licensing of water
rights for municipal purposes (including those
currently permitted) as well as future changes in
water rights to municipal purposes. The statute
does not address those licensed and decreed
water rights now held by municipal providers,
and the legislation intends no change in the
common law with respect to such rights. Mu-
nicipalities would be required to provide infor-
mation to describe their service area, to estab-
lish a reasonable planning horizon, and to show
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that the water rights are necessary for reasonably
anticipated future needs.

Statement of Purpose, S.B. 1535 (Idaho 1996).

The 1996 Act contains several new concepts.
They are reflected in the terms of art contained in
the following summary of the law: “Municipal provid-
ers” may secure water rights for “municipal purposes”
of sufficient quantity to serve all “reasonably antici-
pated future needs” within a described “service area”
during a specified “planning horizon.”

“Municipal providers” include (1) cities, counties
and state institutions, (2) corporations and associa-
tions holding a franchise to supply water for munici-
pal purposes, and (3) corporations and associations
supplying water for municipal purposes through a
water supply system regulated as a “public water
supply” under Idaho Code § 39-103(15). Idaho Code
§§ 42-202B(1), 42-202B(2).

The term “municipal purposes” is broadly defined
to include “residential, commercial, industrial,
irrigaticn of parks and open space, and related
purposes,” but expressly excludes “water from geo-
thermal sources for heating.” ldaho Code § 42-
202B(3). Thus, water rights for geothermal heating
systems (which are common in Idaho) may be
obtained only to meet current need. However,
geothermal water used for non-heat purposes (such as
drinking) does fall within the Act.

The “reasonably anticipated future needs” must be
documented with “population and other planning
data” by the municipal provider to the satisfaction of
the Idaho Department of Water Resources (IDWR).
Idaho Code § 42-202B(3). Moreover, they must “not
be inconsistent with comprehensive land use plans
approved by each municipality” within the service
area, and may not include “uses of water within areas
overlapped by conflicting comprehensive land use
plans.” Idaho Code § 42-202B(3). This last require-
ment is a Draconian measure designed to provide a
stern incentive to municipalities to cooperate in
planning efforts. To the extent two or more munici-
palities assert planning authority over the same area
and develop fundamentally conflicting planning
scenarios, no one may obtain a “future needs” water
right for that overlapped area. Of course, water rights
may continue to be acquired to serve existing needs
in such areas. '

The Act contains no limit on the duration of the
“planning horizon,” but simply requires the IDWR to
establish a reasonable period to fit the needs of the
particular user. Idaho Code § 42-202B(4). The Act
also provides for substantial flexibility in the estab-
lishment of a “service area.” Idaho Code § 42-
202B(4). The area need not be limited to a city’s
corporate limits, and corresponds instead to the
actual area served. This eliminates the requirement
under prior law to describe the area outside of a city’s
corporate limits by metes and bounds. More signifi-
cantly, the service area is not fixed, but includes
“changes therein after the permit or license is issued.”
ldaho Code § 42-202B(4). This eliminates the need
to initiate a formal change proceeding with the
IDWR each time the area served by a municipality is
expanded.

It bears emphasis that the Act does not create any
automatic entitlement on the part of municipal
providers to obtain water rights for future needs.
Rather, the Act imposes on the Director of the
IDWR the responsibility to determine the reason-
ableiess of the applicant’s asserted future require-
ments. No doubt, a body of administrative and
judicial law will emerge over time establishing how
much need an applicant must have and how well the
applicant must demonstrate it.

The Act applies at both the permit and license
stage, as well as to transfers of water rights to munici-
pal use. The initial determination of the scope of the
future needs and the duration of the planning horizon
may be ad]usted by the IDWR at the license stage
where the user “proves up” the right. Transfers in
Idaho do not entail a two-stage process (as for permits
and licenses). Consequently, the scope of the water
right is established just once, at the time of transfer.

The Act contains several strong anti-speculation
provisions. The prohibition against “future need”
rights for areas with overlapped growth plans already
has been mentioned. In addition, the Act expressly
prohibits the transfer of “future need” water rights by
a municipal provider to a place of use outside the
service area or to a new nature of use. Idaho Code
§§ 42-219(1), 42-222(1). In other words, the statute
recognizes that while a municipality is accorded extra
leeway in holding water rights to meet long term
future needs, the quid pro quo is that the municipal
provider may not later decide to accept a “better
offer” and trade away its water rights for cash or other
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consideration. In a sense, the legislature had deter-
mined to take away one stick from the property
owner's bundle of rights (free transferability) in
recognition of the fact that municipal suppliers hold a
stick which other water right holders do not (the
right to hold water rights “unused” for long term
furure needs).

Finally, a license for a “future need” water right
may be issued “for an amount up to the full capacity
of the system constructed or used in accordance with
the original permit . . . .” Idaho Code § 42-219(1). In
other words, at the time of license, the water right
claimant actually must have constructed some
“system” for diversion, storage and/or delivery of the
water which is physically sized to meet the claimed
future needs. Presumably a municipal provider need
not have constructed the entire system. Indeed, parts
of it may be constructed in years to come as the
municipality grows into its right. However, the
statute appears to require that there be some tangible
evidence of the provider’s commitment to meet the
claimed future needs. The idea is that the willingness
of the provider to invest today’s capital in infrastruc-
ture to meet future needs is a further guard against the
purely speculative acquisition of water rights.

While the legislature laid out extensive procedures
for the acquisition of “future need” water rights
henceforth, it has not codified or altered the common
law Growing Communities Doctrine with respect to

pre-Act rights held by municipal providers. Instead,
the legislature recognized the existence of the doc-
trine and provided “no change in the common law.”
Presumably, then, such rights will continue to be
governed by the general principles enunciated in
Beus v. City of Soda Springs, City of Pocatello v.
Muerray, and Village of Peck v. Denison. One would
expect, as well, that as the Growing Communities
Doctrine continues to evolve in the context of pre-
1996 municipal rights, [daho courts may be influ-
enced to some extent by what the legislature has
done for post-1996 rights. '

Conclusion

It is unclear exactly how municipal providers
holding water rights for quantities exceeding their
current needs will respond to the new law. Some may
let a sleeping dog lie and see how their rights fair
under the common law when they come up for review
under the Snake River Basin Adjudication (SRBA)
or in other contexts. Others may affirmatively seek to
convert these rights to “future need” rights under S.B.
1535. Inevitably, there is some risk in either ap-
proach. Left intact, the rights are subject to the
court’s evolving view of the common law. If a transfer
is initiated, the end product will have the security of
the statute’s protection, but the water right must first
have passed muster before the IDWR.

Christopher H. Meyer is a partner in the law firm of Givens, Pursley & Huntley, LLP in Boise, Idaho. His
practice emphasizes natural resources, environmental, water, constitutional and administrative law. Before
joining the firm in 1991, Mr. Meyer served for ten years as counsel to the National Wildlife Federation, first in
Washington D.C. and later in Boulder, Colorado. While in Colorado, he also held the position of adjunct
professor at the University of Colorado Law School, where he taught advanced water law. Mr Mevyer is a
frequent speaker at natural resources forums throughout the country.
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tion in granting to appellant two weeks
visitation with the children, away from
the home of respondent, provided that she
does not remove the children from the
State of Idaho and the jurisdiction of the
district court. We find no merit in such
assignment.

[10] Appellant assigns error of the trial
court in not allowing her extended rights of
visitation with the children away from re-
spondent’s home; she contends that a peri-
od of two weeks is of insufficient duration
to serve the welfare and best interests of
the children. Appellant also asserts in-
sufficiency of the evidence to show that
removal from the State of Idaho and
jurisdiction of the trial court would be
contrary to the best interests and welfare
of the children. We deem this subject
matter to have been adequately dealt with
in the previous discussion contained herein.
In regard to the right decreed to appellant
of the two weeks period of visitation with
the children during summer vacations, away
from respondent’s home, suffice it to say
that under the existing circumstances of
the parties, we hold that the trial court did
not abuse its discretion in the premises.
Such assignments are not meritorious.

[11] Lastly, appellant assigns error of
the trial court in allowing her only $250.00
for travel expenses for the period of child
visitation during each summer vacation;
and assigns further error in that the trial
court made no award to her for main-
tenance of the children while they are away
from respondent’s home. Again, we are
constrained to the view that under the
cvidence and all the facts and circumstances
shown in this proceeding, that the trial
court did not abuse its discretion, and that
therefore such assignments are lacking in
merit.

Judgment and decree affirmed, No costs
allowed.

KNUDSON, C. J, and McQUADE,
McFADDEN and TAYLOR, JJ., concur.
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Thomas M. WEEKS, Arvey A-~Weeks,‘§na
lvan-R. Weeks, Plaintiffs-Respondents,
’ . V. .
Archie McIKAY, Defendant-Appellant,
No. 9229,

Supreme Court of Idaho.
June 12, 1963.

Suit by downstream owners to enjOin
upstream owner from maintaining dam
‘The District Court of the Ninth _Iudmal
District, Bonneville County, Faber F.
Tway, J., enjoined maintenance of dam
more than 20 inches above concrete ba_sie,
and. upstream owner appealed. The Su-
preme Court, Knudson, C. J., held that 1f .
upstream owner maintained dam at he1ght
which would permit same amount of watgr
to escape from lake and proceed down
creek to downstream owners’ diversion
point as would have escaped if channel had
remained undisturbed, upstream ownér
would not be responsible for water flowing
in quantity less than that to which down-
stream owners were entitled -during any
period of the year. RN

Remanded with instructions to ameh'd
findings, conclusions, and judgment in’ ac-
cordance with opinion. '

I. Waters and Water Courses ¢>63

Evidence supported finding that _UP‘
stream owner sued by downstream ownefs
for injunction against maintenance of dam
had employed construction company. to
clean out outlet and that as a result, mouth
of lake was lowered 8 inches, as claimed_k)’
company 5 owner.

2. Waters and Water Courses €263
Finding was not erroncous that dam
constructed - by upstream owner sued BY
downstream owners for injunction against
maintenance of water dam was 44 to
inches in height above concrete footing of
dam, as testified to by deputy water mastcl'- o

3. Waters and Water Courses €263 e
Evidence supported findings that dO‘_x_1
. en-

strcam owners suing upstream owner to




n mnlntc'ndnce of water dam did not get
g‘ ;al flow of water or storage water and
conduct or actions of upstream owner
‘had dam built interfered with natural

10
el ¢ the water.

AWaters and Water Courses €=51
ownstream owners had no right to

5 €Ul water than normally and naturally
13 4 from lake in its natural state unaf-
Wﬁers' % by artificial changes in depth and

il of channel and outlet of lake.

aters and Water Courses ¢&»79
(One who undertakes to change natural

aters and Water Courses €&=53
If upstream owner maintained dam at
Ewhxch would permit same amount of
t ‘o escape from lake and proceed
4- creek to downstream owners’ diver-
omt as would have escaped if chan-
d remained undisturbed by construc-
am, upstream owner would not be

hat to which downstream owners
tled during any period of the

éd conly to judgment which would en-
terference with and would protect

)R, Baum, Ben Peterson, Ruby Y.
', Robert W. Bennett, Pocatello, for

“WEEES v, McKAY - Idaho 789
Cite a5 382 P.2d 788

KNUDSON, Chief Justice,

Rainey Creek, in the spring of the year
and during other high water periods, is a
continuous stream flowing across appel-
lant's land, but during the summer season
is usually divided into two streams, viz.:
Upper Rainey Creck and Lower Rainey
Creek. The water of Upper Rainey Creek
usually sinks and disappears before getting
to the 915 acre lake which is fed by springs
and constitutes the headwaters of Lower
Rainey Creck. Said lake is also fed by a
slough with a surface area of about 2.8
acres which is a short distance upstream.
A substantial part of the 94 acre lake is
situate on appellant’s land and the 2.8 acre
slough is on land owned by persons who are
not parties to this action.

Respondents are property owners down-
stream from appellant’s land and they are
the owners of a decreed water right of 160
inches (3.2 C.F.5)) in the waters of Lower
Rainey Creeck with a priority of June 1,
1893 which is appurtenant to their land as
described in paragraph 1 of respondents’
complaint. The point of diversion of such
water is a little over a quarter of a mile
downstream from the 9345 acre lake. Re-
spondents also have certain rights to water
stored in Palisades Reservoir which is at
times delivered to them via Rainey Creek.

During the fall of 1957 appellant em-
ployed one Lloyd Rush to do exacavation
work in Rainey Creek. Appellant admits
that he employed Mr. Rush of the Rush
Construction Company to perform excava-
tion work in Upper Rainey Creek, but
denies that such employment included ex-
cavation at the lake outlet or in Lower
Rainey Creek.

After the excavation had been completed
appellant constructed a headgate or dam
approximately 12 feet long across the chan-
nel of Lower Rainey Creek just below the
outlet from the lake. Said dam has a con-
crete base with a center pier and ends
approximately 64 inches high and is so
constructed that the elevation of water be-
hind the dam may be regulated by planks
which may be inserted in or removed from

e AUt B
e e RS
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slots made in the center pier and ends of
the dam.

This action was commenced by respond-
ents seeking an injunction against appel-
lant and all persons acting for or in aid of
him, restraining them from maintaining
and using said dam. From a judgment in
favor of respondents this appeal has been
taken.

[t] Appellant contends that the court
erred in finding that appellant employed the
Rush Construction Company to clean out
the outlet of the lake and that by reason
thereof the mouth of the lake was lowered
8 inches. Although appellant denied that
he employed said company to clean out the
outlet, Mr, Rush testified that he was given
specific instructions by appellant to do so
and that he removed such amount of mate-
rial from the outlet as lowered it 8 inches
to a foot in depth and widened it six or
eight feet. The finding complained of is
supported by competent evidence. :

[2] Under assignment of error No. IIT
it is claimed that the court erred in finding
that the dam constructed by appellant was
44 to 48 inches in height above the concrete
footing of the dam. In this connection
David Peterson, a deputy watermaster, tes-
tified as follows:

“Q. What did you find about the
height of that dam; that is to say, the
number of planks in it?

“A. Well, the first time I went over
there there was three 12-inch planks,
one-foot planks, and three two by fours
in the spillway.

“Q. There was three two by fours and
three 12-inch?

“A. That’s right.

“Q). And was the water backed up to
the top of those planks?

“A. Yes,

“Q). That would be four feet? That
dam, then, was four feet high, is that
right? That would look about the
right height to you there? I mean,
that's about what it was?

382 PACIFIC REPORTER, 2d SERIES

“A. That's exactly what it was.”

The court did not err in making the ﬁndix{g
complained of.

[3] Appellant’s contention that “there
is no evidence in the record that the con--
duct or actions of the appellant interfered:
with the natural flow of the water” in
Lower Rainey Creek is clearly without
merit. The contention that the court erred
in finding that during 1961 respondents
failed to get their natural flow water. or
storage water is also without merit. o

Considerable of appellant’s brief is de-
voted to discussing statements or findings of
the court relative to the claimed rights of
appellant. to the waters in the lake. In this
regard the court found that the waters in

said lake are public waters of the-State of

Idaho and any right which appellant has
as a riparian owner or proprietor thereim
or thereto is subject and inferior to_ the
rights and claims of respondents. Appfé_lf
lant concedes that any right which he l\ﬁé
to the water of said lake are inferior to tﬁe
decreed rights of respondents to 160 inches
of said water, plus such storage rights as
they may have acquired. Consequently it
is unnecessary to a determination of the
issue in this case to define what rights
if any, appellant has to such water.

[4] Appellant further argues that re-
spondents do not have a right to any more
water than normally and naturally flows
from said lake in its natural state unaf-
fected by artificial changes in the depth and
width of the channel and outlet of the Jake.
There is merit to such contention. HOW=
ever, artificial changes in the channel aﬂ'd
outlet of the lake have been made in this
case and such changes have brought about
this suit.

The trial court found that by reaso
the installation of the dam by appellant the
respondents were unable to obtain for the
irrigation of their lands, a large portion ©
the natural flow water to which they were
entitled under their decreed right, and -were
unable to obtain or use the exchange w‘“zt
from the Palisades Reservoir. Such fin
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[5] One who undertakes to change the
natural channel of a stream or by means of
dams or otherwise increases or diminishes
the flow of a stream must exercise care in
‘so doing and take such precautions as to
Eprcvcnt injury to others. Mashburn v. St.
‘Joe Improvement Co., 19 Idaho 30, 113 P.
92, 35 LR.AN.S,, 84; Smith v, Big Lost
River Irrigation District, 83 Idaho 374, 364
‘P2d 146. The gencrally accepted rule is
igtated in 56 Am.Jur., 505, Waters, § 14,
as follows:

it interferg
e water” _'e
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te court eﬁm
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respondents
‘oW water,
merit.

brief is’

“It is established, however, that the
ordinary or natural course of water
cannot lawfully be changed for the
benefit of one person or class of per-
sons to the injury of another. Accord-
ingly, one who changes the course of
a stream must do so in such manner as

- not to injure, or unduly interfere with
the rights of, the adjoining proprietor,
either above or below, or on the oppo-
site side of the stream, * * *»

It is further stated in 56 Am.Jur, 510,
-Waters, § 18, that:

«4% % ¥ 3 riparian proprietor has
the right, inseparably annexed to the
soil, to have the water of a stream
flow to and from his land as it has been
wont to flow, so far as is consistent
with the right of other owners to make
. a reasonable use of such water. It fol-
.lows that the obstruction of the natural
. flow of a stream is always done at the
- 1isk of being answerable in damages to
him who sustains a loss thereby.
Without the consent of the other pro-
prietors who may be affected by his
operations, an upper proprietor has no
right unreasonably to interrupt or re-
tard the natural flow of the water, to

the injury of the lower owners,
¥ % xn
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“finding of fact:

" “That the top of the concrete base or
" footings of the said dam is twelve (12)

Appellant complains of the following

' WEEKSv: McKAY S Idsho 1791
Cite as 392 I*.2d 783

inches below the level of the existing
channel of Lower Rainey Creek; that
the present level of the channel of
Lower Rainey Creek at said dam is
eight (8) inches lower than it was
before same was dredged and deepened
by defendant and his agents; * * *”

Appellant argues that the court’s con-
clusion that the channel at the dam is only
8 inches lower than it was before it was
dredged and deepened by appellant and his
agents, 1s but an arbitrary conclusion of the
court. It is true appellant and some wit-
nesses testified that the bed had been low-
ered more than 8 inches, however, among
others, the man who did the work testified
that he lowered the outlet of the lake be-
tween 8 and 12 inches, and the court was

justified in accepting his estimate.

Appellant strenuously complains concern-
ing the language used in the last portion of

'said finding No. XV, which is substantially

the same as is used in a portion of the last
paragraph of the judgment. The language
referred to is as follows:

“* % * that planks or boards-may be
installed and maintained in said dam on
top of said concrete base or footing to
a height of twenty (20) inches, and n
more.” :

Appellant argues that this language, in ef-
fect, increased respondents’ rights, where-
as, the court should not have restricted ap-
pellant from maintaining the lake at a
higher level so long as it does not interfere
with respondents’ rights. We do not agree
with appellant’s claimed effect of the judg-
ment, however there is some justification
for complaint regarding the language used:

[6] This action was commenced seeking
an order enjoining and restraining appel-
lant from interfering with the natural flow
of Lower Rainey Creek to respondents’
damage; its objective is to preserve re-
spondents’ water rights. The trial court
found that if the dam in controversy is
maintained at a height of 20 inches above
the concrete base or footing of the dam, it
will permit the same amount of water to

e
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escape from the lake and proceed down
Lower Rainey Creek to respondent’s diver-
sion point as would occur if its channel had
remained undisturbed. Under such condi-
tion it will not be appellant’s responsibility,
if, during any period of the year, the
amount of water flowing from the lake is
less than the quantity to which respondents
are entitled.

[7] Appellant acknowledges that he has
in the past received benefits resulting from
the percolation of water from the lake sub-
irrigating approximately 70 acres of his
land and also that the level of the lake
affects the amount of sub-irrigation his land
receives. Appellant further acknowledges
that he has no decreed right to the water
in the lake here involved and from the rec-
ord before us it appears that appellant en-
joys only the rights or privileges of a
riparian owner. However, since the issue
here presented, and the relief hereby
sought, involves only the preservation of
respondents’ rights, we are of the view that
so long as the provisions of the judgment
properly enjoin appellant from in any
manner interfering with, and adequately
protects, respondents’ rights such judgment
would be proper. We conclude that the last
paragraph of the judgment should be
amended to read:

“IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED that de-
fendant, his agents, servants, em-
ployees and all others acting in aid or
assistance of him be hereby perpetual-
ly enjoined during the irrigation sea-
son of each year from maintaining said
dam at a height more than twenty (20)
inches above the concrete base or
footing of said dam if and when any
additional height would interfere in
any respect with plaintiffs’ rights or
privileges relative to the water of
Rainey Creek or the Palisades Reser-
voir or the prior rights of others. In
the event of a violation of the fore-
going order by defendant or any person
acting in aid or assistance of him, he
may thereafter be perpetually enjoined

-verdict and directing entry of judg
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from, at any time, maintaining gaj
dam at a height in excess of 20 inch,
above the concrete base thereof. Plain.
tiffs shall have judgment for their costs
in the amount of DoL’
LARS.” :

We have examined the remaining assil'grxyl
ments of error and find no error that W,ovli,ﬁi
justify a reversal of the judgment in ﬂ;'z'
case.

The cause is remanded with instructi

fact, conclusions of law and judgmen
accordance with the views herein ;e
pressed. Costs to respondents. '

McQUADE, Mc¢FADDEN, TAYLOR
and SMITH, JJ., concur.
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Dearold FOSTER, Plalntiff-Appellant, 1i;

v. BRI

Frank H, THOMAS, Defendant-Respondqn_t."
No. 9289, dr -

Supreme Court of Idaho.
June 7, 1963.

Action for personal injuries and prop-
erty damage resulting from intersecti_ctrﬁl
collision between defendant’s westbound ?U"
tomobile which was coming from a stop $I1g%,.
and plaintiff’s motorbike which was procecds
ing south on a highway to the right of &
southbound automobile as they approached
the intersection. The District Court, Ninth?,
Judicial District, Bonneville County;»-Henry"', )
S. Martin, J., after jury verdict and entry:
of judgment for plaintiff, granted defend-

. . ide thed
ant's motion for an order setting asid¢ th
ment fhi

favor of the defendant. The plaintiff ap*
pealed. -The Supreme Court, Kmldsvon’eg-
J., held that questions as to defendant’s n




10 _Description of place of use: Exthi
- ~ a. ¥ water is for imigation, indicate ge in each subdivision in the tabulation W,
b. If water is used for other purposes, place a symbol of use (example: D for Do ic)
in the corresponding place of use below. See instructions for standard symbols.
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P ']ﬁon of place of use:

_#water is for inigation, indicate

ge in each subdivision in the tabulation I‘q
H water is used for other purposes, place a symbaol of use (example: D for DorN##tic)

in the comesponding place of use below. See instructions for standard symbois.
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10._Description of place of use:
. .. a. Hwater is for irrigation, indicate

ge in each subdivision in the tabulation i
b. I water is used for other purposes, place a symbol of use (example: D for Do
in the corresponding place of use below. See instructions for standard symbols.
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.ption of place of use:
. water is for irrigation, indicat

eage in each subdivision in the tabulatio

Qow,

. Hwateris usad for Gther purposes, place a symbol of use (example: D for DEBRstic)
in the commesponding place of use below. See instructions for standard symbols.
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Total number of acres irrigated
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10.Description of place of use: Exhibit "B"
+ ~ @ Hwater is for irrigation, indicate ,age in each subdivision in the tabulation w. _
b. ¥ water Is used for other purposes, place a symbo! of use (example: D for DorNiitic)
in the corresponding place of use below. See instructions for standard symbols.
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