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RECEIVED
JUN 15 2004

Jason D. Walker, Esq. Lo
Department of Water Resources

LING, ROBINSON & WALKER
Attorneys at Law

P.O. Box 396

Rupert, Idaho 83350-0396
Telephone: (208) 436-4717
Facsimile: (208) 436-6804

ISB No. 5790

Attorneys for Claimant/Objector

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase Nos. 41-00008C, 41-00008D,
) 41-00008E and 41-00008F

)
Case No. 39576 ) MOTION TO SET ASIDE
) PARTIAI DECREES

COMES NOW, Juan James Spillett, by and through his attorney of record,
Jason D. Walker of the firm of Ling, Robinson & Walker, Rupert, Idaho, and moves this
Court for an order pursuant to Idaho Rules of Civil Procedure 60(b) for an order setting aside
the following partial decrees: 41-00008C, 41-00008D, 41-00008E and 41-00008F. The
movant further moves the Court to ¢onsolidate the above-referenced subcases with 41-
00008B pursuant to AO1(11) and Idaho Rules of Civil Procedure 42. This motion is based

upon the following grounds:

l. Historically, water right 41-0008 was established by beneficial use
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and confirmed by a decision of arbitration executed on or about April 1, 1890.

2. The decision of arbitration was recorded in Oneida County Book of
Judgments, but was never endorsed by the District Court as a judicial review decree.

3. Attached hereto as Exhibit “A” is a true and correct copy of the Final
Order Adopting Proposed Memorandum Decision and Order dated October 1, 1992, together
with the Second Proposed Memorandum Decision and Order adopted by that Order, in the
matter of the application for transfer of number 3518/water right number 41-00013 and
transfer number 3519/water right number 41-0008 in the name of James Juan Spillett

4, The Second Proposed Memorandum Decision and Order adopted by
the Department of Water Resources sets forth the history of water right 41-0008. Pursuant to
the Memorandum Decision and Order, water right number 41-0008 was originally for 3.2 cfs
or 160 inches of water.

5. Water right number 41-0008 has been delivered to five water users
through the Adshead ditch. The five water users each have been identified by split water
rights in the SRBA. These water users have historically rotated the water under water right
41-0008 on a 12-day rotation schedule with each water user diverting the entire decreed flow
for his proportionate share of the time. Juan Spillett is entitled to divert water for 2 days out
of every 12 for a total diverston rate of .6 ¢fs or 30 minor inches.

6. Attached hereto as Exhibit “B” are true and correct copies of the
Partial Decrees for right number 41-0008C, 41-0008D, 41-0008E and 41-0008F. Based on
the decrees entered for these other four water users, the water right was over appropriated to
the other users leaving Juan Spillett without enough water to satisfy the amount he is entitled
by historical use.

7. Based on the District Court’s Order on Challenges in subcases 36-

0003A, etc., the court cannot decree more water than exists. The granting of more water to
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other users than they are entitled to, thereby diminishing the amount of water available to
Juan Spillett is mistake, inadvertence, surprise or excusable neglect and therefore the Partial
Decrees discussed herein should be set aside to correct this mistake.

8. A motion to set aside the partial judgments and decrees is in the best

interests of justice and in the interests of the proper administration of the water rights so

established.
ORAL ARGUMENT IS REQUESTED.
DATED this_//* day of June, 2004,

LING, ROBINSON & WALKER

FAason D. Walker
Attorneys for Claimant/Objector
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CERTIFICATE OF MAT[ ING

I hereby certify that on the
foregoing MOTION TO SET ASIDE PA

H - day of June, 2004, I served a copy of the
RTIAL DECREES upon:

James Robinson

Bench Ditch Irrigation Co,
P.O. Box 157

Rockland, ID 83271

James Juan Spillett
P.0.Box 278
Rockland, Idaho 83271

James V., Spillett
Robert R. Spillett
P.O.Box 144
Rockland, Idaho 83271

Director of IDWR
P.O. Box 83720
Boise, Idaho 83720

Scott Weston

4448 State Highway 37
Rockland, Idaho 83271

by depositing a copy thereof in the United States mail, postage prepaid, in an envelope
addressed to said parties/entities at the foregoing addresses.

ason D). Walker
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APFLICATION FOR ) FINAL ORDER ADOPTING
TRANSFER NO, 3518/ WATER RIGHT NC. ) PROPOSED MEMORANDUM
41-00013 & TRANSFER NO. 3519 ,/WATER ) DECISION AND ORDER
RIGHT NO. 41-00008 IN THE NAME OF )
JAMES JUAN SPILLETT )

)

WHEREAS, R. Keith Higginsan, bpirector of the Department of
Water Resources, sent a COPY of the Proposed Memorandum Decision
and Qrder addressing the above Captioned matter to the pParties of
record on September 15, 1992, pursuant to Section 67-5211, Idaho
Code; and,

WHEREAS, more than fifteenp days have passed since the service
of the froposed Memorandum Decision and Oider; and,

WHEREAS, no excepticon to that Proposed Memorandum Decision and
Order has been received;

I''' IS, THEREFORE, HERFEBY ORDERED that said Propecsed Memorandum
Decision and oOrder be adopted and issued as the Final Decision and
Order, arul Application for Transfer Ho."s 3518 and 3519, Water Right

No.'s 41-00013 and 41-0008 are APPROVED.

=7 )
Dated this ] day of [<QTT£753¢%L_, 1997,
! //// "l ( v
‘L T /
ffl'} s _,’é’d.‘—z‘—’" o ,"‘?"'"L-;cs-;.-:—d—_—;_,——-——
R. RELTI HIGGINSON (]
Director <;/\

EXHIBIT v e



CERTIFICATE OF MAILING

I HEREDY CERTIFY THAT on this _S#L  day of ((7[?7/[9@2 , 1992, T mailed a
true and correct copy of the foregoing Fianl Memorandum Decision and Otder, postage

prepaid, to the following:

James Juan Spillet Kenneth E. Lyoen James Robinson
P.0. Box 278 Attorney at Lay Bench Ditch Irrig.
Rockland, ID 83271 602 S Fifth Avenue Rockland, ID 83271

Pocatello, ID 83205

Ben Cavaness
P.0. Box 70
American Falls, I 83211

Qw,cﬂf (/n ./a/ DI

Kardn L. Gustafson
Secretary/Recor HancgeL

= ._...,4.-.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

ETATE oF IDaxo

IN THE MATTER OF APPLICATIONS FOR )

TRANSFER NO. 3518 (WATER RIGHT No. )  SECoND PROPOSED
41-00013) anDp TRANSFER NO. 3519 (WATER ) MEMORANDUNM
)
)
)

RIGHT NoO. 41-00008) 1N THE NAME OF DECISION anp ORDER
JAMES JUAN EPILLETT

FINDINGS OF Faco

1. James Juan Spillett (Spillett) filed two applicaticons for
transfer of watar right, Numbered 3513 and 3519, wWith the
Department on December 35, 1988. The aprlicaticns Droposed a change
in the point of diversion for Porticns orf water rights no ‘s 41-
00008 and 41-00013. _

2. The applicationg for transfer Were advertiseg in the
Power Countv Press gn March 15 and 22, 158g,

3. Timely Protests against a change in roint of diversion of
water right no. 41-00008 were received frop Farold Nelson and 7 UD
Ranches (Nelsacn), and from Bench Ditch Irrigation Company (Bench) .

4. Protests against a change in point of diversion for water
right no. 41-00013 were timely received frep the Bench Ditch
Irrigation Company ang The U.s. Ditch Company.

5. A pre-hearing conference ywag conducted on September 19,
1889, and g hearing was conducted on November 16, 1989, in American
Falls, 1daho. Spillett Tepresented himselr. James Robinsen
represented Bench. - Nelson wag Tepresentad by Ben Cavaness,
attorney at law. U.5. Ditch Company failed to appear at the
hearing, _

6. A proposed memorandun decision ang order was issueg
January 23, 199g. Both parties £ilsg ®XCeptions to +he decision.

A final memorandum decision ang crder was issued on August 3o,
1290, Both parties requested g3 Tehearing, ang 3 rehearing was
granted. The rehearing was conducted on January, 10, 199;.
df"”ﬂe,:-;m
i} {-_";L
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Spillett yas Tepresented by Kenneth Lyon, attorney at lay. The
rehearing was held to augment the prior record, and did not Teplace
it.

7. After the hearing, +tpe Parties requested a delay in
issuance of the decision because of Negotiations between +the
Parties which might resoive the conflict. On approximately January
1, 1992, the Parties informeq the Department that the matter hag
not been resolved, ang resubmitted i+ for decision.

8. Spillet+ stated that pe wants to move the pcint cf

diversicn for his peortion of water right no. 41-0000s8 downstreap on

Rock Creex =o he could more efficiently uUse his water, Nelson

- 41-00008 because the
use of water under the water right has historically been rotated
among the users, ang Nelson alleged that he would be injureg by the
withdrawal 0f a portien Of the rotategd right. Bench Protested the
transfer of both water righte because of Possible enlargement and

9 Water rightsg 41-00008 ang 41-00013 were establisheg by
beneficiai use, and coenfirmed by a decision of arbitratiesn executad
en or about April 1, 1gg9g. The decisiop of arbitration was

recorded in the Oneida County beoek of judgments, but was never
endersed by the district court as a judicial decrese.

1C. For Purpeses gof administering the water rights on Rock
Creek, the Department, and the Parties diverting water fronp Rock
Creek, recognized the decision of arbitration asg a Jjudgment
decreeing the water rights in Rock Cresk. The waters from Rock
Creek were administereq according to the decision af arbitration
after the decision was rendered. water district was Created by
the Department, ang a watermaster distributegd water from Rock Creek
to the Tespective users,

11. The decision of arbitration Which establisheg water right

half to Charles Taysom, Sr., ene-fourth t+a David Taysom, ang one-
. + p 1 l: - v « o
fourth +q William Adshead, a1: with a priorit%gg?ﬁgﬁizzOctober 1,
L IR -, t'-.-—‘_~ ~ 5 .
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1873.

12. The location or and number of 4Cras in the place of use
for right ne. 41-00008 is neot described in the arbitratigp
decision. When a place of use is described inp the arbitration
decisicn, however, the decision usually awards one miner’s inch of

+ although the
- The right was given
a priority of May 1, 1831.

14. Each application for transfer states that water ig net
available for diversion during the latter part of the irrigation
season,

15. The locations of the points of diversion for both rights
wWere not describeg in the arbitration dacision. Application fopr
transfer no. 3519 for water right no. 41-00008 alleges that the
point of diversion was criginally located within the NELNW},
Section 13, Tewnship 10S, Range 31lE, and is the rpoint of diversion
for what is commonly known as the 2Adshead Diten.

16. Application for transfer RNC. 3518 for water right no. 41-
00013 élleges that the point of diversion is the head of the
Jackson Ditch, located in the NELNwWY, Secticon 29, Township 108,
Range 13%.

17. The 2pplications for transfer allege that Spillett owns
0.60 cfs (a0 miner‘’sg inches) of right neo. 41-00008 and 0.29 cfs (10
miner’s inches) of water right no. 41-00013.

18. Applicatiaon for transfer 0. 1518 1lists 7g irrigated
acres as the total Place of use for right no. 41-00013 rather than
the 30 acres g which the right is decreead. Spillet*- Proroses to
irrigate 29 of the 70 acres with 0.20 cfs (10 miner’s inches), his
pertion of the right. ‘

13. Application for transfer no. 1519 lists 290 irrigated
acres as the tota] Place of use for Tight no. 41-00008 with 3.5 cfs
(16C inches) of water. Spiller+ RProposes tg irrigate 75 of the 290
acres with 0.60 CTLS (3C miner’s inches), hisg portiéﬁ?§f¥t@ag@g@t.

Hiele s 35‘"?‘ 7 f}

i+
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20. Although the number of acres in the place of use ig not
decreed for right no. 41-00008, irrigation of 290 acres with 3.2
Cfs (160 inches) of water greatly exceeds the 160 acres that would

normally have been irrigated at a rate of 0.02 cfs (one inch)

acre irrigated for each niner’s inch (0.02 cfs) diverted.
21l. Water right no. 41-00008 has been delivered to five water

users through the Adshead Ditech, The five water UsSers are Nelson

(7 UD Ranches), Grace Spillett, Taysom, Weston and Spillett. The
water users have historically rotated the water en a twelve day
rotation schedule, with fach water usear diverting the entire
decreed flow for his Proporticnate share of the time. Spillett isg
entitled to divert water for two days out of every twelve days,

22. When the water right was first diverted, all of the water
was delivered through the Adshead Ditech, located on the east side
of Rock Creek. The Spillett property irrigated by right ne. 41-
00008, was at the end.of the ditch, and was all located on the east
side of Rock Creek within the NWL of Section 20, Township 10§,
Range 31E, B.M.

3. The delivery ditch to the Spillett Property was difficult

reatest delivery loss of water because their land was located at
the end of the ditch.

24. The Adshead Ditch washed out near the upstream end of the
Spillett Property in the late 1820’s, and nas not been rebuilt.

25. An eight acre Parcel on the east side of Rock Creek
located above the break in the canal was irrigated by Spiliett in
the 1950’s, but has Not been irrigategd since.

26. For many Years, Spillett diverteg his portion of water
right no. 41-00003 through the Jackson Ditch instead or the Adshead
Ditch when it was his turn to divert water in rntétion. The
Jackson Ditch diversion is located on the west side of Rock ¢

in the NEXNWL, Sectidn 29, Township 108, Range 11E, downstream frop
the Adshead diversion.

s ALy
i SR
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;%/.‘27. Approximately 4C acres of land west of Rock Creek was
irrigated with Spillettrg Portion of water rights no.’g 41-00008
and 41-00013. The irrigateqd land is located in the w
Seﬁtion 20, Township 10S, Range 31E, B.M.
the west side of Rock Crewuk with water right no.
in an unrecorded transfer. water diverted under right no. 41

appurtenant.

28. Applicant’g exhibit #3 wasg submitted »

Y the applicant to
illustrate langs Currently irriga+

ed with Rgock Creek water, ang
also to illustrate the lang located

which was irrigated in the 1850'g,

-22.. The current Place of use, approximated from applicant’s

exhibit #3, is locateg in the following described Survey tracts:
NWiNW% Section 20 -

Acresy _ 2
SWiNWY Section 20 C- Acres: 21
NW%SWY Section 20 - Acres: 15
NE%SW% Section 20 -

SOme

Procf of

beneficial uge has besan filed rfor Fermit no, 41-07053. The record

does nct show, however, how much of the g2 ACres has heen irrigateg

with groundwater.

31. Spillett stated that he plans to commingle surface water

and groundwater into one SYystem, and irrigate approximately 100

acres if this transfer ig approved

32. Spillett desires to change the points of diversi
Mmore efficiently use his water. 7Tne new poi

both rights is located approximately two to three miles downstrean

from +he Adshead Dji<tczh Peint of diversisn ang one-half nile
downstream from the Jackson Ditch peint of 4

on to

nt of diversion for

iversicn,
33. Spillett also propeses tec divert

his water continuously,
rather than diverting the water ip rotation

+ Which was Customary in
R
the past. proper OPeration of a well plannead sprlﬂﬁrﬁgnsystim
i gy = 0y
LA

R EW- -
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inches) of water right no. 41-00008 with which he irrigates 1¢-
acres,

35. Sspillettrg Withdrawal from the traditional rotatiaop
scheme for right no. 41-00008 will reduce the total amount of water

divert water, Spillettrg Withdrawal from Fotation will not Prevent
delivery of the remaining uysers:- respective shares,

less efficient, He testirfjeqg that it wila take lenger to irrigate
With a smaller Stream, and that the delivery diteh Will lose the
Same amount of water even jis Spillettrg water is not diverteg
through it, Losses which wWere once born by Spillett may be borp by
the remaining users.

37. Nelson’s land is located near the diversion for the
Adshead Ditch, ang delivery of his water would result in less diteh

Adsheaqg Ditch.

38. Nelson floed irrigates a Porticen of hjig land ang
Sprinkles the remainder. e Stated he woulg have tg Change hisg

39. At the rehearing, Galen McMasters, & professional
engineer, testified gp behalf of Nelson. McMasters analyzed
Nelson’g System, ang calculaied additiongl losses inp Nelson’sg
ditches angd delivery System tha+ would occur because ¢f a2 lesser

and 3 acres.

40. The informatign Submitted shoys that Nelson irrigates

aPProximately 107 acres. A 1pgsg of three dCras of irrigatignp
BEolrmom,
;t!f‘ =

is
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net large, put significant, There are otheyp factors such ag how
well the watrer is tendea O how well the delivery System jig
maintainegd that'probably Would dwarf the effects of Spillettrg

Withdrawa) found by the McMaster Calculations

41. Gene Nelsen, 2 relative of Farolid Nelson, has Cperated
the ranch for 3g years. He discussed the Present systen and its
Cperation. He stated thar i1f Spillett Were allowed tgo withdraw
from rotatien, Nelson would be required to change +their delivery
System dramatically. He stateg that he woulg ROt be able tg
irrigate ip the present Lanner, and woulg either have =g conver+
fully t¢o Sprinklers or change the sizes of main lines. He Stated
that the cost would be Substantial,

42. Kelvin Taysaem, a downstrean user freom the Adshead Diteh,
hesitantly testified at the firgt hearing that the decrease in the
amount of water and the increase in time of water availability
would adversely impact hinp. After tne initial decisicons wers
issued, Taysem again testified at the rehearing t
Was a result of his NOt wanting 4o get invelved, ang he wasg Certain
Spillet’g withdrawal from rotation would injure hip,

43. Groundwater TeTurn flowsg Contribute +go Surface flows of
Rock Creek. Water Resourcas ©f Rpcklang Basin, Southeastern Ldaho,
U.s. Geological Survey Open File Report 82-755 (1982), Return

flows fron irrigation enhance these groundwater Centributions to
surface water flow.

44. Rock Creek gains water Irom groundwater inflgy between

Spillettrg water can pe transported in the Stream withoy+
Substantial loss,

45, Spillett'S'proposed CChversion t+a sprinkler irrigation
will resuls inp more efficient use Af water by Preventing delivery
and applicatien losses,

46. Bench Ditch Irriga+ion Company owns irrigation rights
divertad frop the East Forn oI Reck Creek. Altheough Tlows from
Rock Creek ara not Cributary 45 the East Fork, depletions inp the

flow of upser Rock Creek reduce <he amount cf*water.available to
PO . e

eyl

[t

T
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dPPropriators below the confluence of Rock Creek ang East Forkx of
Rock Creek. The rights °wned by Bench are some of the latest

+ and are curtailed or not
delivereqg when water from the East Fork ang Rock Creek cannot

48. Spilletrrg efficient use of water could reduce return
flows to Rock Creek. TIf Spillettrg total annual volumetric yse and
the place of use is Properly limiteqd, however, Spillett’s uge will
not consupe more water than has been traditionally consumed,

49. The Department has determinegd that the maximum annual
consumptive irrigation Tequirement ip the geographical area of the
Spillett Property is 3.9 acre feet per acre. An additional 1.0
acre foot per ACre may also be delivereqd to the field headgate to

. A total annual

the Spillett field headgategs,

CONCLUST ONS OF Law
1. Section 42-222, Idahg Code, as gnacted at the time of the
rehearing, sets forth the Criteria that the Department can consider

in determining whether ap apblication #£qo» transfer should bpe
aperoved:

The director of the department of water resources shall
eXamine all the evidence and available information and
shall approve the change inp whaole, or in rart, or upoen
conditiaons, Provided no otlhier water rights are injuregd
thereby, thne change does NOt constitute ap enlargement in
use of the criginal right, ang the change ig consistent
with the Conservation of water resources wWithin the state
of Idaho, and the Change is jn +ne local publice interest
&8s defined ip Section 42-2032, Idaho Code;

2. Hidden Springs Trout Ranch, Inc. wv. Allred, 101 Idaho
677, 619 p.24 1130 (1381) helq that an anerdment <2 sn. Statutes
Joverning +the APPropriation of water nmust be applied +to

dapplications Pending before the Department, é?ﬁﬁFuQn.n
. AT ) ®
T e
IRELHE
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3. The applicant carries the burden cf coming forwargd with
evidence that his prepeoseg change will not injure other water rigns
holders, that it will not constitute an enlargement of the use, ang

4. Both the applicant ang the protestan= have the
responsibility of coming forwarg With evidence Tegarding mattaersg of

Spillett Property at the end of the Adshead Ditch.

7. Idaho law Tequires that water be used in a4 reasonable ang
efficient manner. The Department alsc recognizes its
Tesponsibility to encourage efficient use of water. Rotation ig
cone method by which water €an be used nere efficiently.

8. Helpoherv . Perault, 1> Idaho 451, 86 P, 417 (1908},
states that rotaticon ang irrigation tend to Conserve the waters of
the state. "Experience Seems to indicate that the use of the
rotation systen Not only +ends TO0 conserve the already inadequate
water supply, but alsc tends to contribute +go larger ang bettear

C€Iops and retention of soil fertility, » Muir v. Alliscn, 33 Idaho
146, 191 p.20s (1920) .

9. None of the cases cited, however, noig that rotation ig
4 matter of right. Instead, the Cdses recognize rotation as a
Permissible method of CoOnserving water.

10. Helvhervy sfated that users have a right to rotate if chey
choose. The Muir court was asked tp declare that all water rights
are subject tg rotation, but the court declined +o establish
rctation as a general rule, holding that most rights are based on
@ continuous fleow. Beecher v. Cagsia Crealk Irrigation Companv, &s

Idaho 1, 154 P.2d sg7 (1944, raised an issue &bout whether a
: Rt L T
broposed rotation PUrsuant toa 3 transfar would iﬁﬁurercth%§99ater

-
R LN )
JIN:

007225 1920

»
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users. The case does not describe why rotaticn was injuring the
cther water rights. The court allowed scme rotation within the
irrigation company, but otherwise granted a continuous flow right
to other users. ,

11. Finally, Simonson v. Moon, 72 Idaho 38, 237 P.24 g3
(1951) reversed a district court mandate that the defendants rotate

The case focused on the fact that neither parties’ rights could be
fully delivered at the same tine. It was not a case which
determined rotation issues, but held that the plaintisr was
required to reconstruct another ditch so that both defendants could
irrigate with the amount of water to which they were entitled.
12. The best discussion abeut rotation is contained in Muir:

- - - (Ilt may be added inp Passing that it ig far from
the purpcse or intention of the ccurt to clese the door
against the adoption of the rotation system in the state.
Undoubtedly +the courts would enforce contracts between
the parties involving the use of the rctation system as
has already been done by this court in the case of the
State v. Twin Falls eta. Co., 21 Ida. 410, 121 Pac. 1039,
L. R. A. 1916F, 236, and perhaps when broperty rights
have grown UP, or common practice and usage have made it
a settled and fixegd practice in a particular community
it might be the duty of the courts to enforce it.

33 Idaho at 153,

13. The court alluded that more exXperience may be necessary

alluded that +he imposition of rotaticn may depend on +the
individual facts confronting the decision maker:

-

Prospective modification ¢f the law.
33 Idaho at 163.

14. In other words, rotaticn is a permissible and laudable
methad of beneficiaily using water, but will only be enforced when,

viewing all of the facts, rotation is fNecessary to provide the most

MEMORANDUM DECISION AND ORDER - Page 10
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16. Idaho code § 42-222 regquires 3 finding that "mo other
water rights are injuregn Prior to approval of an application fer
transfer. The terms “yater right" angd "injury" must me defined for
Purpcses of thig decision. p water right is an entitlement +qo use
the waters Of the statre for a beneficiaz Purpose. The right
authorizes diversion of encugh water for the'beneficial use angd
eéncugh additicnaz water for Teasonable losses, 7

17. For purposes of this decisicen, injury is defined as 3
detrimental effect on any component of the water right which would
be substantially' (or Unreascnably) diminished or Teduced as 3
result of the transfer.

18. Where an individual water user desires tgo withdraw fronm
rotation, he mus+ show that the water entitlements of the remaining
users can be delivered through the existing delivery System without
substantial reduction.

19. "Existing delivery system" is defined as +he delivery
works from the point of diversion to the wateruser’s Property. It
deces neot include interna} ditch or Pipe networks which conduct
water within an individual wateruser’g Property.

20. If a change is d2C2ssary to +tha exlsting delivery systam
(excluding internal Conveyance) it pust be shown that the change
will not cause Unreasonable inconvenisncs To other users or will
not cause a Substantiai raduction of the availability of water tqg
the other users. The applicant MUSTt bear the cost of any

Teasonable Change in +}e SYstem which delivers water te the
Property of the Other users.

1Y ke L
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2l. Once a hearing orsy
bean satisfied, the burden shifts +o the protes
injury wili occur, or tha+ thers are matters of publj

22. The following is 3 list of factors whien the Director
will consider +go determine whether the transfer

Proposing
Withdrawal frop Totation would be in the locaj public in

terest;
a. The efficiency of the proposed Centinuous use by the
person withdrawing Y&rsus the loss of rotation efficiency
resulting frop withdrawa?l

b. The monetary ceog+ to the remaining parties of
modifying their internal Systems,

c. Evidence of any existing Contracts between the
Parties tgo rotate water.

d. The custeoms or traditions of water use in the areg,

23. The continuous diversion orf water through a Sprinkler
System by Spillett Will increasa his efficiency of use.

24. The withdrawal of Spillett frop the scheme of rotation
wWill result in a Teduction ip irrigateq acres by Nelson, ang will
Cost hip mcney to modify his SYstem to prevent the loss,

25. The withdrawal frenm ratation wili also cause injury to
other users op the Adsheag Ditch

26. The Monetary cest of modifying +the Nelson systan is
Substantial,

27. Altheugh there are pgo existing Contracts between the

28. Spillet+t must continge rotating water with the other
users of the Adshead Ditch.

29. The Department should encourage more efficient methodg of
irrigation, but stii; Protect othaer Water xrights.
rights could be injureq jis efficiency orf del
reduces return flows to +he creek.

Qther water
ivery substantially

Llirme o P
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30. If Spillets is requiregq to compensate Rock Creek for «
eéntire amoun= of water he Saveg, the incentive to be more er
Will be Irustrateq, If he ig allowed to divert ang use all the
water he Sa&Ves, downstreap water rights wii] be injureq

31. The amount of water °riginally lost from delivery of
Spillett g water through the Adsheagd Ditch that would reach
downstrean Surface water right holders Cannot be determineg from
the information oW before the Department. Nevertheless, cnly a
POortion ¢f the losses would resurface for downstrean use.

32, If Spillettrg USe of water isg limited #q irrigatien of
the sane Number of aCres asg irrigated Previcusly, +he delive:y
losses saveg Will remaip in the Reek Creek hydrclogic Systam.
cOnsumptive use, fipyw rate, total volume diverted, and acresg
irrigated must all pe limited tqo ensure thas Spillett’s yse is not
enlarged. _ ‘

33. The interconnectioh of Spillettrg Surface water and
groundwater SYstems coulg Tesult in an enlargement of his use of
Surface watar, If the groundwater ang Surface water Systems ara
interconnected, a totalizing meter must pe installeqg On Spillettrg
diversion Works from Rock Creek, Diversion from Rock Creek must
Cease when 150 @Cre~feet has been diverted, ©r when water is no
longer available for diversion.

34. Spillett is entitleg o divert o.2q Cfs under right 41-
00013B ang 0.60 cfs under righs 41-00008B +o irrigate 4g acres,
Total Consumptive irrigation use should not e€Xceed 120 aCre-faet
annually,

35. The 4p acres Currently irrigateq by Spiliet+ wWill be
irrigateg by 0.30 s, or apn arplicaticon rate of 0.0> Cfs (one
miner’s inch) per acre, when the flow rates of the Partial rights
oWned by Spillett are added together,

36. Spillett should specifically'designate thirty (30) acras
2s the place of Use for hig Porticn o= Tight no. 41-00008 ang ten
(L0) acres ag the place Of use for hig porticen of water right ne.
41-00013 prigr te finaz approval of these transfers,

37.  Water ig net availabie o fully satisfygéthgégg§§ during

7.8
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Stream, and a change in +he Pcint of diversion to 2 downstrean

share of water availakhie for diversion at the adsheag Ditch
diversion for right neo. 41-00008 and at the Jackson Ditch diversion
for right ne. 41~00013.

38. The applicationsg for transrer attempt to identify the
location ang number of acres irrigateqd by other pParties wi+tp the
residual portian of the rights ngt Cwned by sSpillett.

39. The place of use identifieg for the residual Bortions of
right no.rg 41-00008 ang 41-00013 wilj not be recognized as

IT IS HEREBY ORDERED that the portions of applicationg for
transfer noe.’s 3518 ang 35219 Proposing +g change the Bcint of

transfer alsg scught a Change in the Place of use, the Change in
the place of use can be approved i{f Spillett identifies 3¢ acres as
A place of use for right neo. 41-00008R and 10 acres as a place of
use  for right Nc. 41-00013R within +the acres irrigated as
identifiegd in the findings of factk. The information must be
submitted within 42 days or Service of thig order,

IT IS FURTHER ORDERED +hat failure +q identify irrigated
acreage for each of the rignzcs will resule in a full denial of the
applications for transfer,

fT IS FURTHER ORDERED that the following conditions shall

Cvern the watar rights irf the transfers are partiall approved -
g g bé A DI
[ Kl i

[~ 2 - T

LR -‘r?,i.,"fj“,'-‘.? e i
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1. This transrfer @PProves a total diversion of 0.80 cfs for
irrigation purposes authorizing diversion of .60 cfs under water
Tight no. 41-00008B and 0.2 ¢fs under right no. 41-00013RB.

2, Total consumptive irrigation use shall not exXceed 1290

3. The place of use shall be limiteg to the fellowing (fwith

acres to right no. 41-00013B) :

NWiNW% Sectien 20 - Acres; 2
SWLNWE Secticn 2¢ - Acres: 21
NW%swi Secticn 20 - ACres: 15
NELSWL Section 20 - Acres: 2
4. If the surface water and groundwater Systemsg are—.

interconnected; a measuring devige and totalizing meter arproved by
the Department must he installed and maintaiﬁed a5 part of the
surface water diversien works. Diversion must céase when 160 acre-
feet has been diverted frop Rock Creek.

5. This approveg transfer does not address or recognize
arparent expanded acreage listed as a place of use for the residual
Partions of water rights no.’g 41-00008 and 41-000713 not eowned by
Spillett.

. Diversion of water under the rights as approved by this
transfer is subject to tha contrecl of the watermaster of Water
District no. 41, Reck Creek.

— A

Dated thisg /55— day of September

4515,R§;5{é;é£ﬂdhm_—/)

Gary Spdckman
Hearing Officer

r 1892,
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I HEREBY CERTIFY THAT cn this
rue and correct copy of the foregol
Ssuing the Proposad Memorandum Decision apg Order,

‘ames Juan Spillett
0. Box 278
ockland, ID 83271

en Cavaness
'.0. Bax 70
.merican Falls, ID 83211

CERTIFICATE OF MATLING

/
4‘&% day of \S/jtpﬂﬁgﬁﬂ ¢ 1992, 1 mailed a
Ng Propesed Memoradgunm Decision and order and Order
PoStage prepaid, to the folloving:

Kenneth g, Lyon
Attorney at Law

602 5 Fifrh Avenue
Pocatelle, Ip 83205

James Robinson
Bench Diteh Irrig.
Rockland, Ip 83271

TN G cﬁﬂ L//?L_n;{z ,a/cgz

Kar?h L. Gustafson 7 ;)
Secretary/Records Wﬁhager L
v
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SRBA
PARTIAL DECREE 41-00008C

———— e T e —— e ‘_—ﬁ—_._“v———__._____k——-_._.__,_ﬁ_ —_—

Issued on G3-12-z001. THIS PARTIAL DECREE MAY HAVE BEEN AMENDED.
This is not an official copy.

Contact IDWR or *the Court for a Certified Copy.

Choose Landscape Orientation when printing.

M%_Mﬁﬁ—ﬁ_‘m%.%._ﬁ_,%‘_ﬁﬁ

NAME AND ALDDRESS - KELVIN TAYSOM
SUZANNE TAYSOM

PO BOX 309

ROCKLAND, 1D 83271
SOURCE : ROCK CREEK, souTH FORK TRIBUTARY: ROCK CREEK
QUANTITY: 0.367 CFs

THE QUANTITY LISTED ABOVE SHALL RBE MEASURED AT THE POINT OF
DIVERSION LISTED FOR THIS RIGET RBY MEANS OF A MEASURING BoY OF
THE TYPE AND DIMENSIONS DECREED BY IN RE HOQUTZ ET AL (ONEIDA

POINT OF DIVERSTION REQUIRING APPROVAL BY THE IDAHO DEPARTMENT OF
WATER RESQURCES AS A TRANSFER PURSUANT TO I.C. BECTIoN 42-222,

PRIORITY DATE: 10/01/1879
POINT OF DIVERSION: T1l0S R31E 533 NENENW Within Power County
PURPOSE AND
PERICD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-01 TO 10-31 0.367 crs
PLACE CF USE: Irrigation Within Power County
T103 R31E S29 SWNE 35.0 SENE 6.9

SENW 5.7
47.6 Acres Total
USE OF THIS RIGHT WITH RIGHT NOQ. 41-10237 I8 LIMITED TO THE
IRRIGATICON OF A COMBINED TOTAL OF 47.6 ACRES IN A SINGLE
IRRIGATTION SEASON.

e e T e — e e __;_..._——___,ﬂ__fﬂ_—#“—r-ﬁ“———-—*ﬁ——ﬁ—-ﬁ_‘_ﬁ_—#‘_u“m...
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SRBA
PARTIAL DECREE 41-00008D

Issued cn 03-12-2001. THIS PARTIAL DECREE MAY HAVE BEEN AMENDED.
This is not an official copy.
Contact IDWR or the Court for a Certified Copy.

Choose Landscape Orientation when Printing.

—— —————
NAME AND ADDRESS: HERBERT R WESTON
R SCOTT WESTON
4448 STATE HWY 37
ROCKLAND, ID 83271
SQURCE: ROCK CREEK, souTh FORK TRIBUTARY: ROCK CREEK

QUANTITY : 0.533 cFs
THE QUANTITY LISTED ABOVE SHALL BE MEASURED AT THE POINT OF

DIVERSION LISTED FOR THIS RIGHT BY MEANS OF A MEASURING RBOX OF
THE TYPE AND DIMENSIONS DECREED BY IN RE HOUTZ ET AL (CNEIDA
COUNTY, sSIXTH JUDICIAL DISTRICT COURT, JUNE 6, 1303). ANy CHANGE
IN THE METHGD OF MEASUREMENT SHALL CONSTITUTE A CHANGE IN THE
POINT OF DIVERSTON REQUIRING APPROVAL BY THE IDAHC DEPARTMENT QF
WATER RESOURCES AS A TRANSFER PURSUANT TO I.C. SECTION 42-222,

PRICRITY DATE: 10/01/1879
POINT OF DIVERSION: TL0S R31E 533 NENENW Within Power County
PURPOSE AND
PERIOD OF USE: PURPOSE QF USE PERICD OF USE QUANTITY
Irrigation 04-01 TO 10-31 0.533 crs
PLACE OF USE: Irrigation Within Power County
T10s R31E 3520 NESW 9.0 SESW 17.0

26.0 Acres Total
USE QF THIS RIGHT WITH RIGHT NOC. 4110251 IS LIMITED TC THE,
IRRIGATION OF A COMBINED TOTAL OF 26 ACRES IN A SINGLE IRRIGATION

CTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATICN OF THIS WATER RIGHT:

http://164.165.134.61/F41 06008DX . HTM 4/29/2004
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SRBA
PARTIAL DECREE 41-00008E
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Issued on 03-12-2001. THIS PARTIAL DECREE MAY HAVE BEEN AMENDED.
This is not an official copy.
Contact IDWR or the Court for a Certified Copy.

Choose Landscape Orientatien when printing.

— — ——
NAME AND ADDRESS: JAMES V SPILLETT
ROBERT R SPILLETT
PO BOX 144
ROCKLAND, ID 83271
SQURCE: ROCK CREEK, SOUTH FORK TRIBUTARY: ROCK CREEK
QUANTITY: 0.355 Crs

THE QUANTITY LISTED ABOVE SHALL BE MEASURED AT THE PCINT OF
DIVERSION LISTED FOR THIS RIGHT BY MEANS OF A MEASURING BOX oOF
THE TYPE AND DIMENSIUNS DECREED BY IN RE HOUTZ ET AL (ONETDA
COUNTY, SIXTH JUDICIAL DISTRICT COURT, JUNE &, 1803). ANy CHANGE

PRIORITY DATE: 10/01/1879
POINT OF DIVERSICN: T10S R31E s33 NENENW Within Power County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERICD OF USE QUANTITY
Irrigation 04-01 TO 10-31 0.355 crs
PLACE OF USE: Irrigation Within Power County
T10S R31E s29 - NWNE 22.5 NENW 20.5

43.0 Acres Total
USE OF THIS RIGHT WITH RIGHT NO. 41-10230 IS LIMITED To THE
IRRIGATION OF A CCMBINED TOTAL OF 43 ACRES IN A SINGLE IRRIGATION

ADMINISTRATICN OF THE WATER RIGHTS RS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY CF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(g) .

Return to SRBA Home Page

T e e e e U — T e
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SRBA
PARTIAL DECREE 41-00008F
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Issued on 03-12-2001. THIS PARTIAL DECREE MAY HAVE BEEN AMENDED.
This iz not an official copy.
Contact IDWR or the Court for a Certified Copy.

Choose Landscape Orientation when Printing.

—_— —— g_mﬁ__“_u__*ﬁ_mﬁ_ﬁﬁ__kwm_______m_*ﬁ_m__ﬁ_
NAME AND ADDRESS: 7 U D RANCHES
PO BOX 177
ROCKLAND, 1D 83271
SQURCE ROCK CREEK, SQUTH FORK TRIBUTARY: ROCK CREEK
QUANTITY: 1.41 cCFs
THE QUANTITY LISTED ARCOVE SHALL BE MEASURED AT THE POINT oF
DIVERSION LISTED FOR THIS RIGHT BY MEANS OF A MEASURING BOX QF
THE TYPE AND DIMENSIONS DECREED BY IN RE HQUTZ ET AL (ONEIDA
COUNTY, SIXTH JUDICIAL DISTRICT COURT, JUNE 6, 1903). ANY CHANGE
IN THE METHOD OF MEASUREMENT SHATL, CONSTITUTE A CHANGE IN THE
POINT OF DIVERSION REQUIRING APPROVAL BY THE IDAHO DEPARTMENT OF
WATER RESCURCES AS A TRANSFER FURSUANT TG I.C SECTION 42-222.
PRICRITY DATE: lo/01i/1879
POINT QF DIVERSION: T108 R31E s23 NENENW Within Power County
FPURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
Irrigation 04-01 To 10-31 1.41 cps
PLACE OF USE: Irrigaticn Within Power County
T108 RI1E 323 SWNW 5.0 NESW 11.0
NWSW 35.0 SWSW 1.0
SESW 12.0
529 NESE 26.0 NWSE 22,0

112.0 Acres Total
USE OF THIS RIGHT WITH RIGHT NO. 41-10265 I8 LIMITED ToO THE
IRRIGATION OF A COMBINED TOTAL OF 112.0 ACRES IN & SINGLE
IRRIGATION SEASON.
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY

DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(¢) ,

hitp://164.165 134.6 1/F4100008FX. HTM 4/29/2004



