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HOFSTETTER LAW OFFICE, LLC
608 West Frankhin Street
Boise, Idaho 83702
Phone: (208) 424-7800
Fax: (208) 424-8774
E-Mail: Dana@IdahoWaterLaw.com

FAX COVER SHEET
DATE: May 6, 2004
TOQ: Shelley Keen ¥FAX: 327-7866
CC: Susan Hamlm 327-5400

FROM: Dana Hofstetter

RE: Water Right No. 65-7461

The informarion contuned in this facsimile may be confidennal infarmasion or aliorney work product or
both and is for the exciustve use of the intended recipient lisied above Any reading, disclosure. use or reproduction
of this communication other than by the tiended reciment if prokibited. lf yow have received this commmemicanion
in error. please notify us by collect teiephone call immediately and return the commamication o us by U 5. Mail.

NUMBEBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) =_6 _
IF ALL PAGES ARE NOT RECEIVED, PLEASE CALL (208) 424-7500.

ORIGINAL BY MAIL: YES _X NO
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HOFSTETTER LAW OFFICE

608 West Franklin Steet
Boise. Idaho 83702
Daneidiidaiee W sser_aw.com

Dana L. Hofstctier Telepbone: {208) 424-7800
ATtomey at Law Facsmile: (208) 424-8774

May 6. 2004

Via Facsimile and U.S Mail

Shelley Keen

Idaho Department of Water Resources
P.O. Box 83720

Boise. [daho 83720-0098

Re: Amendment to License No 653-(7461
Dear Mr. Keen:

Enclosed 1s the signed Applicanon for Amendment for Water Right
No. 65-0746]. As you will note, the Application is based on the draft that you
previously provided with only revisions to the quantity figures. The revised quantities
are based on Associated Earth Sciences. Inc.'s (Harley Noc) Hubble analysis report
dated October 1, 2003 which was undertaken with the guidance of the Idaho
Department of Water Resources (“IDWRT). Harley Noe, Scott King and Ron Howerton
conducted a field examination and, based on this field exarmination. determuned the
appropriate vanabies for the Hubble analyss that is reflected in the October 1, 2003
report. Accordingty, the enclosed Application for Amendment is based on IDWR
standards and the partcular factual circumstances wvolved i this case. A copy of the
October 1. 2003 report should be in the water nght file. Please iet me know if you need
an additiomai copy of tlus report.
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The Hubble report idenufied the total quanuty of 8.57 cubic feet per second
(“cfs™ for 152 acres under Water Right No. 65-07461. This figure was composed of a
6.6 cfs field headgate requirement and 1.94 cfs for conveyance losses. Due to a
clerical error in the Payette Adjudication, Water Right No. 65-11261 was decreed m
that adjudication for only 0.13 cfs for ten acres. However, the October 1, 2003 Hubble
report identifics a total quantity of 0.80 cfs as being necessary for those ten acres. Smce
those ten acres also are covered under the Appiicaton for Amendment that you
preparcd, the difference between 0.8 and the 0.13 cfs decreed (or 0.67 cfs) has been
added to the 8.57 cfs 1dentified in the Hubble report for the other 142 acres
under 65-07461. Thus, the revised quantity of 9.24 cfs on the Apphication for
Amendment is based on 8.57 cfs plus 0.67 cfs. The revised total diversion volume was
determined by a proportional mcrease to the standard 4.5 acre feet per acre. Since the
total quantuty of 9.24 cfs represents approximatcly 3 mmer’s mches per acre, the 4.5
acre feet quantity times three was uscd to denve the total diversion volume of 2079 acre
feet for 152 acres. Please let Harlcy, Terry Scanlan or me know if you have any
questions about these caiculations or the Hubble analysis.

A queshon has ansen as to the authonty for amending the License m tns
\nstance. IDWR’s Magic Wesz decision which also mvolved a license amendment, was
very sumilar to the current sitation. As documented by the Hubbie report, the quantity
required for surface imgation of the acreage pnder 65-07461 is 1u excess of the amount
licensed. In fact, it appears that the quanuty actually necessary is even greater than the
amount in the Hubble report because [DWR allowed no more than 12 hour set ttmes for
the Hubbie analys:s, aithough some of the fields are actually set up for 24 bour scts. At
the time the License was 1ssued in 2000, [IDWR had adopied the revised Hubble
analysis for surface irngated lands and regularly was applymg thus standard in the Snake
River Basin Adjudication (“SRBA™). However, the Hubble standard was not applied In
the licensing process although the duty of water 1ssue had not been resolved 1n the
Payette Adjudication and remawmed pending in the SRBA for the bulk of the Birding
Island Ranch property. Further, the Hubbie quantty of 9.24 cfs 1s iess than the quanuty
that was in the oniginal Application for Permit and in the published Nouce of the
Application for Permit and, therefore. could have heen licensed without the need for
further pubiicanon.

Additiopally. there appears to have been an error n the diversiop volume
authorized under the License, as this figure appears to accoum oniy for a | mmper’s mch
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per acre duty of water on the field, plus the additional quanuty necessary for
conveyance loss. Thus, the licensed volume does not appear to take mto accoumt
the 1-1/2 muner’s inch per acre ficld headgate quantity authonzed under the License.
Although the licensed diversion rate authorizes a 1-1/2 pmper’s mch per acre on the
field. the License’s diversion volume limitahon would proscribe this. This
consideration also provides a sufficient and jusnfiabie basis tor License amendment
consistent with IDWR policies.

Thank you for your attention to this matter. If vou have any questions of need
additional information, please contact me, Terry Scanlan or Harley Noe.

Sincerely,

HOFSTETTER LAW OFFICE, LLC

Dana 1. Hofstetier

Laclosure

ce: Susan Hamhn with enclosure
Scott King with enclosure
Jan Sbarte with enciosure
Harlev Noe with enclosure

George Colwell with enclosure
D-44}) .1/5837
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Totel Acres. 152

Pevmit hoiger acsers 1t no one wil be aymﬂmmmmﬂ

Dermil holder’'s own Nk Signed e
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APPLICATION FOR AMENDMENT

{For Licensmng Purposes)
WATER RIGHT NO. $5-07461

R g Y L LT L Ty e P Bensmen

FOR DEPARTMENT USE ONLY
Prebmmary check by Fee = ___ Receipled by #

ACTION OF THE DEPARTMENT OF WATER RESOURCES

[ Kart J Drener. of the Qepartmen’ of Waler Resources hereby approve the
above Apphication for Amendment for Permit No. 65-07461 with the followeng:

CONDITIONS OF APPROVAL
Upon specrfic notificahon by the Department. the right holder shall nstall 2 iockable device of 2 lype
acceptable 10 the Departrnent in @ manner that will prowide the watermaster suiteble conmrol of the
diversion

Rights 65-03617. 65-05921. 65-08627, 65-11255 & 65-11261 are 8180 diverted through the pownt of
dhversion described above. ‘ i('l

The portion of Right 65-07461 used for conveyance losses 15 * cfs CI )"f

Rights 65-11211 & 65-07461 when combined shall not exceed a lotal diversion rate of cts. a
total annus) maximum diversion volume of 8 al al the field headgale, and the i of 152
acres. 30

Witness my hand this day of

KARL J. DREHER
Dwector




