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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL i.)'ISTRIC'I"CJF‘TFE"
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Subcase: 72-15929C
) ORDERONMOTIO’\IANDHECEIVED
- I .
Case No. 39576 g CROSS-MOTION FOR  FEB ! # 1943
SUMMARY JUDGMENT Deparntment of Water Resources
) Adjudication Bureau

- 1. PROCEDURAL AND FACTUAL BACKGROUND

This matter involves a stockwater claim filed by the Bureau of Land Management (BLM)
on behalf of the United States Department of Interior. The State of Idaho (State) filed a timely
objection to the priority date. The State filed a Motion for Summary Judgment arguing that since
the United States does not actually own stock, the United States can own a stockwater right only
provided the United States entered into an agency relationship with the party that actually
appropriated the water. As a matter of law, the State argues that the federal government lacked any
authority to enter into an agency relationship prior to passage of the :I'aylor Grazing Act, Act of
June 28, 1934, ch. 865, § 1, 48 Stat. 1269 (codified at 43 U.S.C.A. § 315 (1986)). The United States
argues that its ownership to stockwater rights does not depend on an agency relationship with the
actual appropriator. The United States argues that its ownership and resulting priority date arise out
of its authority to manage the federal land. |

As to the Cross-Motion for Summaz;y Judgment, the United States argues that the State lacks
standing to object to this subcase. If the State does have standing, the United States argues that the
State should be estopped or that laches should be applied to prevent the State from pursuing its
objection because of the State’s failure to raise the issue of agency in the test basins. The basis of
these theories is that the Idaho Department of Water Resources (IDWR) reported numerous

stockwater rights in favor of the United States with priority dates earlier than 1934. Since the State
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did not object to recommendations in the test basins and since the State’s interests were litigated
through IDWR prior to 1994, the United States alleges that the State should be bound by this policy.
II. STANDARD OF REVIEW

A motion for summary judgment shall be rendered if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law. LR.C.P. 56(c);
Olsen v. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). All controverted facts are
liberally construed in favor of the nonmoving party. Tusch Enterprises v. Coffin, 113 Idaho 37, 740
P.2d 1022 (1987). The burden at all times is upon the moving party to prove the absence of a
genuine issue of material fact. Petricevich v. Salmon River Canal Company, 92 Idaho 865, 452 P.2d
362 (1969). The moving party’s case must be anchored on something more than speculation, and
a mere scintilla of evidence is not enough to create a genuine issue. R.G. Nelson A.LA. v. M. L.
Steer, 118 Idaho 409, 797 P.2d 117 (1990). If the record contains conflicting inferences or if
reasonable minds might reach different conclusions, summary judgment must be denied. Kline v.
Clinton, 103 Idaho 116, 645 P.2d 350 (1982). All doubts are to be resolved against the moving
party, and the motion must be denied if the evidence is such that conflicting inferences may be
drawn therefrom and if reasonable people might reach different conclusions. Doe v. Durtschi, 110
Idaho 466, 716 P.2d 1238 (1986). The court is authorized to enter summary judgment in favor of
nonmoving parties. Barlow’s, Inc. v. Bannock Cleaning Corp., 103 Idaho 310, 647 P.2d 766 (Ct.
App. 1982).

The Director’s Report constitutes prima facie evidence of the water right. 1.C. § 42-1411(4).
When a party relies on the Director’s Report, that party is relieved from offering any facts in support
of the summary judgment motion. Giving evidence prima facie status confers a presumption that
sufficient proof has been made to prevail on an issue absent competent evidence to the contrary. /n
Re: SRBA, Case 39576, __ Idaho __, 947 P.2d 409 (1997). On summary judgment, the party
opposing any element in the Director’s Report has the burden of raising an issue of material fact in
order to defeat summary judgment. 1.C. § 42-1411(5). Presumptions may support either the moving
or nonmoving party on summary judgment. See e.g., Olsenv. JA. Freeman Co., 117 Idaho 706, 791
P.2d 1285 (1990); In the Matter of Estate of Keeven, 126 Idaho 290, 832 P.2d 457 (1994).
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[II. STATE’S MOTION FOR SUMMARY JUDGMENT
A. Incorporation of Joyce Order

The State’s Motion for Summary Judgment is intricately related to this court’s prior decision
involving Joyce Livestock Company and the United States. To the degree that the issues are
interrelated and the parties cited to the Joyce decisions, the court adopts by reference sections IV(A)
and (B) of the Order on Motion to Alter or Amend; Order on Summary Judgment; and Order on
Motion to Withdraw Admissions (March 23, 1997) (Order), attached as Exhibit A. In a nutshell,
in sections IV(A) and (B) of the Order the court held that: (1) federal law does not prevent the
appropriation of stockwater rights on the public domain by private parties; (2) under state law, water
rights appurtenant to land may be owned by a party other than the landowner; (3) exclusive access
to the water source is not required to perfect a water right; and (4) for rights claimed by beneficial
use, 1.C. §§ 42-114 and 42-501 are not relevant or dispositive as to ownership.!

B. Agency

Under the State’s Motion for Summary Judgment and under the assumption that the United
States does not actually own stock and is not in the stock water business, the State asserts that the
United States may own a water right only through the efforts of an agent that actually perfected the
water right. Under this theory, the State alleges that the earliest the United States may claim
ownership to stock water rights is the date coinciding with passage of the Taylor Grazing Act, Act
of June 28, 1934, ch. 865, § 1, 48 Stat. 1269 (codified at 43 U.S.C.A. § 315 (1986)). The United
States alleges that its ownership of stock water rights does not depend on an agency relationship and
that it may own stock water rights by virtue of the United States’ ownership and management of the
land where the stock water rights were perfected.

In addressing the agency issue, it is helpful to understand the United States’ status with
respect to its role as a proprietor of land. When the United States is not claiming any reserved water
rights, it exercises the right of any other ordinary proprietor under state law. “Where water is only
valuable for a secondary use of the reservation . . . there arises the contrary inference that Congress
intended, consistent with its other views, that the United States would acquire water in the same

manner as any other public or private appropriator.” United States v. New Mexico, 438 U.S. 696,

! Water right 72-15929C is based on beneficial use, not a permit of license issued under 1.C. § 42-501.
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702 (1978). *“[T)he [federal] government has, with respect to its own lands, the rights of an
ordinary proprietor, to maintain its possession and to prosecute trespassers. It may deal with such
lands precisely as a private individual may deal with his farming property.” Camfield v. United
States, 167 U.S. 518, 524 (1897); In Re Water of Hallet Creek Stream System, 749 P.2d 324, 329
(Cal. 1988).% Since the United States acts as any other landowner with regard to possession of
property, the United States may perfect a water right the same way as any other public or private
landowner. As any other landowner in a prior appropriation jurisdiction, possession of the land does
not include possession of the water perfected on that land. Jores v. McIntire, 60 Idaho 338, 91 P.2d
373 (1939).

There are several ways for the landowner t water right. First, the landowner may
perfect the right by actually appropriating the water. 1.C. § 42-103; Nettleton v. Higginson, 98 Idaho
87,558 P.2d 1048 (1977). Second, the landowner may purchase the water right, or the right may
otherwise be conveyed from the party that actually perfected the right to the landowner. Hale v.
McCammon Ditch Co., 72 1daho 478, 244 P.2d 151 (1952). Third, a water right may be adversely
possessed. Bachman v. Reynolds Irr. Dist., 56 Idaho 507,'55 P.2d 1314 (1936). Finally, the right
could be perfected on behalf of the landowner by a party acting as the landowner’s agent. First Sec.
Bank of Blackfoot v. State, 49 Idaho 740, 746, 291 P. 1064 (1930) (“If the water right was initiated
by the lessee, the right is the lessee’s property unless the lessee was acting as [an] agent of the
owner.”)? ‘

The United States argues that its status is no different than municipalities, canal companies,
irrigation districts, or feedlot operators who “routinely hold valuable water rights in Idaho and
throughout the west, and yet they do not turn the tap at the faucet, spread the water upon cultivated
acres, or own the stock that consumes the water.” U.S. Cross-Motion for Summary Judgment and
Response to State’s Mo}ion at 20. In support of this argument, the United States cites Farmers’
Co-op. Ditch Co. v. Riverside Irr. Dist, 14 1daho 450, 94 P. 761 (1908). The United States cites this

case for the following proposition:

b3

In Re Waier of Hallet Creek Stream System, the United States claimed that it was entitled to assert a claim for a water
right under state law iike any other “ordinary proprictor.”

Any attempt by the United States to claim ownership to a right perfected by another appropriator, where sthe United
Stares’ claim to ownership is not based on one of the previously mentioned methods of acquiring 2 water right, would
involve a taking without just compensation. 10AHO CONST., ant XV, § 3:art. 1, § 14.
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Fundamental in the decree of a water right to an organizational entity is the
recognition that the use could not be made were it not for the larger organization, and
as a2 matter of law and policy it is the larger organization that should be considered
the “appropriator”™ of the water right.

United States Brief at 20.

This argument lacks merit. The Idaho Constipdtion specifically recognizes that an entity

.,.who appropriates water may not be the same party thgt actually applies the water to a beneficial use.
;é:ﬁ\ In this type of case, the user who actually applies the/ water to a beneficial use operﬁtes under a “sale,
rental, or distribution™ agreement. IDAHO CONST., art. XV, § 1. The user of water under a sale,

rental, or distribution agreement does not own the water right; the user exercises the right through

the entity that actually appropriated the water. IDAHO CONST., art XV, §§ 3, 4 and 5; Nampa &
Meridian Irr. Dist. v. Barclay, 56 1daho 13, 47 P.2d 916, 100 AL.R. 557 (1935). It is thej

appropriator, not the user, that owns the water right. Id. at 19.

7

-

Explaining the relationship between the actual appropriator and the user under a sale, rental,
or distribution agreement, the Idaho Supreme Court in Farmers’ Co-op. Ditch Co. stated:

Whatever the differences may be in the fact with reference to the use and application
of the water, the ditch owners in every instance are necessarily the appropriators of
the water within the meaning of the constitution and statute. In Wilterding v. Green,
4 Ida. 780, 45 Pac. 134, this court stated: “A company or individual may appropriate
and take out the water of a stream for sale, rental or distribution or for any beneficial
use. When so taken out it becomes a public use and the sale or rental of it for pay is
a franchise.” It is true, as intimated by this court in Hard v. Boise City Irr. Co., 9
Ida. 602, 76 Pac. 331, 65 L.R.A. 407, that the appropriation and diversion of water
by a ditch company that is not prepared to use the water itself is practically valueless
without water consumers. In other words, it takes the water user, applying the water
to a beneficial purpose, to enable a ditch company that has appropriated waters for
sale, rental or distribution, to continue the diversion of the water.

Id at 457-458.

Farmers’ Co-op. Ditch Co. does not support the United States” theory that it owns water
rights perfected on the public domain merely under the notion that the United States is the “larger
organizational entity.” Farmers' Co-op. Ditch Co. simply states the well-established constitutional

principle that it is the actual appropriator who owns the water right. If the United States is not the

actual appropriator of water, then it must perfect a water right through an appropriator under an

T ——
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agency theory or the right must be conveyed to the United States from a party who actually perfected
the right.* whot the heck v 57

The United States” theory that it owns wzy(ghts because it is the *larger organizational
entity” is nothing more thancg thinly disguised quasi-riparian theory>) The United States does not

argue that it owns all water rights located on the public domain. However, the United States does
argue that if a water right is perfected on the public domain, it owns the right even though the United

States may not be the party that actually appropriated the water. The United States asserts this is

also true even though there may be no formal agreement or consideration to transfer the right from

thg_party that actually perfected the right. The United States’ theory is contrary to both federal and

state law which recognizes the ability of private appropriators to perfect water rights on the public
domain. First Sec. Bank of Blackfoot v. State, 49 Idaho 740, 746, 291 P. 1064 (1930); Lemmon v.
Hardy, 95 Idaho 778, 780, 519 P.2d 1168 (1974); Short v. Praisewater, 35 Idaho 691, 208 P. 844
(1922); United States v. New Mexico, 438 U.S. 696, 716-717 (1978); Hunter v. United States, 388
F.2d 148 (9th Cir. 1967); See Order §§ IV(A) and (B).

Since the United States admits, as a matter of fact and law, that it is not claiming this right
under an agency theory (Tr., p. 35, 1l. 6-9), the court is not required to address whether, as a matter
of law, the United States had the legal authority to enter into an agency relationship with the actual
appropriator of water prior to passage of the Taylor Grazing Act. However, the court notes that if
the United States does claim a water right through the efforts of an agent, the agent acting on behalf
of the United States must have had express authority to enter into such an agency relationship.

The Government may carry on its operations through conventional executive
agencies or through corporate forms especially created for defined ends. Whatever
the form in which the Government functions, anyone entering into an arrangement
with the Government takes the risk of having accurately ascertained that he who
purports to act for the Government stays within the bounds of his authority. The
scope of this authority may be explicitly defined by Congress or be limited by
delegated legislation, properly exercised through the rule-making power.

Federal Crop Ins. Corp. v. Merrill, 332 UJ.S. 380, 384 (1947), appeal from, 67 Idaho 196, 174 P.2d
834 (1946) (citations omitted).’

The record does not reflect and the United States did not argue a claim to this right under an adverse possession theory.

There are thres types of agency: express authority, implied authority, and apparent authority. Express and implied
authority are forms of actual authority. Apparent authority arises when actual authority is absent. Landvik v. Herbert,
130 Idaho 54, 936 P.2d 697 (Ct. App. 1997). Under Federal Crop Ins. Corp. v. Merrill at 384, it is doubtful whether a
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Taking these principles into consideration, both parties made dispositive judicial admissions.
A “judicial admission” is defined as “a formal admission made by an attorney at trial is binding on
his client as a solemn judicial admission.” McLean v. City of Spirt Lake, 91 Idaho 779, 783, 430
P.2d 670 (1967). “Judicial admissions may occur at any point during the litigation process.” See,
e.g., Kohne v. Yost, 818 P..?d 360, 362 (Mont. 1991). “For a judicial admission to be binding, it must
be an unequivocal statement.” Id. Here, the United States admits that it is not the party that actually
appropriated the water with its own stock (Tr., p. 35, II. 10-15) and, as previously indicated, is not
claiming that the water right was perfected by an agent. The State, however, is not contesting, as
a matter of law or fact, the United States’ claim to this water right after June 28, 1934, the date
coinciding with passage of the Taylor Grazing Acf. (Tr.,p. 11, 1. 21-25; p. 12, 11. 1-3).5

For these reasons, there is no material issue of fact or law that the priority date for this right
is June 28, 1934.

IV. UNITED STATES’ MOTION FOR SUMMARY JUDGMENT
A. Standing

The United States alleges that the State lacks standing, both in its sovereign and proprietary
capacities, to appear in this subcase. The United States’ allegation can be resolved by determining
whether the State has standing in its proprietary capacity. Because the State, through its
representative agencies, owns water rights within the Snake River Basin, it is a claimant in the
SRBA. I.C. § 42-1401A(1). As a claimant, the State may file objections to any water right
recommended in a director’s report. 1.C. § 42-1412(1). There is no statutory requirement that any
claimant show injury to object to a water right. Regardless, the United States argues that the State
must show concrete injury to have actual standing in a particular subcase.

The basic principles of standing were outlined by the Idaho Supreme Court in Miles v. Idaho
Power Co., 116 1daho 635, 778 P.2d 757 (1989). “Thus, to satisfy the case or controversy
requirement of standing, litigants generally must allege or demonstrate an injury in fact and a

substantial likelihood that the judicial relief requested will prevent or redress the claimed injury.”

federal agent can bind the United States under any authority other than express authority.

The court notes that nothing in the Taylor Grazing Act. 2s a matier of law, created the required agency relationship
necessary for the United States 1o automatically possess all water rights that were perfected on the public domain prior to
passage of the Act. If anything, the Taylor Grazing Act continued the well-established principle that all water rights on
the public domain “which has hereto vested or accrucd” or those rights “which may hereafier initiated™ would continue to
be owned by the private party perfecting the right.
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Id. at 641, citing, Duke Power Co. v. Carolina Env. Study Group, 438 U.S. 59, 72 (1978). Relying
on this general principle, the United States cites Lujan v. Defenders of Wildlife, 504 US 535(1992),
for the proposition that despite Idaho’s statutory scheme granting claimants the right to object to
claims recommended in a Director’s Report, concrete injury must still be established in order to file
objections.

The United States’ reliance on Lujan is misplaced. Lujar dealt with the narrow issue of
standing, 1n federal courts, for parties filing citizen-suits filed against the government. In those
classes of cases and despite statutes providing for citizen-suits, the Supreme Court held that “it is
clear that in suits against the government, at least, the concrete injury requirement must remain.”
Id. at 578. To the extent that Lujan has any validity as to standing in Idaho courts, the narrow
holding did not alter the general rule perjaetuated in Lujan as follows:

Congress has the power to define injuries and articulate chains of causation that will

give rise to a case or controversy where none existed before . . . . In exercising this

power, however, Congress must at the very least identify the injury it seeks to

vindicate and relate the injury to a class of persons entitled to bring suit.
Id. at 580,

As to general water adjudications, Congress has defined the injury and the class of persons
“entitled to bring suit” in a general stream adjudication. In consideration of waiving its sovereign
immunity in state court adjudications for general stream adjudications, Congress recognized that all
parties within the scope of the adjudication have an interest in the outcome of the adjudication.
“[Bly reason of the interlocking of adjudicated rights on any stream system, any order or action
affecting one right affects all such rights. Accordingly all water users on a stream, in particularly
every case, are interested and necessary parties to any court proceedings.” S. Rep. No. 755, 82d
Cong., 1st Sess. 4-5 (1951).

The argument advanced by the United States that a party must show a concrete injury to file
an objection to a water right would reduce the SRBA to a series of private adjudications. The SRBA
is a general adjudication where all users within the scope of the adjudication are presumed to have
an interest in the outcome of all other rights. Citing the purposes of the McCarren Amendment, 43
U.S.C. 666(a), the Ninth Circuit Court of Appeals in State of California v. Rank, 293 F.2d 340, 347
(9th Cir. 1961), reversed on other grounds, Dugan v. Rank, 372 U.S. 609 (1963), stated:
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There can be little doubt as to the type of suit congress had in mind. It was not a

private dispute between certain water users as to their conflicting rights to the use of

waters of a stream system,; rather, it was the quasi-public proceedings which in the

law of western waters is known as a “general adjudication” of a stream system: one

in which the rights of all claimants on a stream system, as between themselves, are

ascertained and officially stated.

The purpose and nature of a general adjudication cited by Congress and federal courts were
also recognized by the Idaho Legislature and Idaho Supreme Court. I.C. § 42-1406A; In re Snake
River Basin Water System, 115 1daho 1, 6-7, 764 P.2d 78 (1988). “As Congress realized, under the
law of prior appropriation, all water users are interrelated. The amount of water one user consumes
affects the amount of water available for other water users.” Idaho Dept. of Water Resources v. U.S.,
122 Idaho 116, 832 P.2d 289 (1992), overruled on fees issue, U.S. v. Idaho, 508 U.S. 1 (1993).

For purposes of standing, the presumed interconnection of all water users in a stream system,
and the presumed interést each shares in the outcome of every other water right, is important in a
case like the SRBA where there are nearly 180,000 claims. If, as the United States alleges, concrete
injury and interest is required to file an objection, the court would have to litigate injury and interest
in every subcase prior to addressing substantive issues relating to the objection. Under that scenario,
it is possible that the objecting party would have to retain a hydrologist to prove interconnection in
order to establish an interest and potential concrete injury. To avoid this expensive and impossible
scenario, general stream adjudications must presume that all water rights are interconnected and that
each claimant in the stream system has an interest in the outcome of the litigation.”

The court finds that the State has standing in its proprietary capacity to appear in this
subcase. Therefore, it is unnecessary for the court to address the State’s assertion that it has standing
in its sovereign capacity or under the doctrine of parens patrige.*

B. Judicial Estoppel

The United States alleges that the State should be estopped from objecting to stock water

rights claimed by the United States. The United States argues that between 1987 and 1992, the State

Parties secking 1o participate in a subcase under LR.C.P. 24(a) have to show some specific interest. “In order 1o give
L.C. § 42-1412 [objections and responses] meaning, parties must show a specific interest in order to intervene as a marter
of right under LR.C.P. 24(a).” In re SRBA Case No. 38576, Order Accepting, in Part, and Denvying, in Part, Special
Master's Report and Recommendation. (Subcase 36-15452, Oct. 10, 1997).

“Parens patriae™ means “parcnt of the country™ and is invoked to protect those quasi-sovereign interests such as health,
comfort and welfare of the people, interstate water rights, general economy of the state, ete. BLACKS Law DICTIONARY
1003 (5th ed. 1990).
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litigated its interests through IDWR and, that at that time, “the State affirmatively took the position
in this adjudication that the USBLM’s priority date for its de minimis water rigﬁts was true and
correct.” United States Brief in Support of Cross-Motion for Summary Judgment at 4-5. The State
asserts that it should not be estopped from raising the agency issue at this stage of the SRBA.

The elements of judicial estoppel are as follows:

It is quite generally held that where a litigant, by means of such swom statements,

obtains a judgment, advantage or consideration from one party, he will not thereafter,

by repudiating such allegations and by means of inconsistent and contrary allegations

or testimony, be permitted to obtain a recovery or a right against another party,

arising out of the same transaction or subject matter.
Loomis v. Church, 76 Idaho 87, 93-94, 277 P.2d 561 (1954), cited in McKay v. Ownes, 130 Idaho
148,937 P.2d 1222 (1997). |

The first inquiry is to identify the “sworn statement” at issue. Here, the United States points
to previous stock water recommendations made by IDWR in the test basins for stock water rights
made to the United States with priority dates earlier than 1934. Having identified the swormn
statement, the next inquiry is whether the litigant, in this case the representative state agencies,
obtained “a judgment, advantage or consideration” as a result of the statement. Here, the party
obtaining a judgment, advantage, or consideration as a result of the sworn statement was the United
States. It was the United States that obtained the partial decrees based on IDWR’s
recommendations. Regardless of what [IDWR’s recommendations were for the test basins, the State
did not obtain any judgment, advantage, or consideration as a result of the United States obtaining
partial decrees in the test basins for stock water rights with priority dates earlier than 1934,

For this reason, the court finds that the State is not bound by judicial estoppel from contesting
the priority date for this water right.

C. Laches

The United States asserts that under the doctrine of laches the State should not be able to

contest the priority date for this water right. The elements of laches are as follows:

The defense of laches is a creation of equity and is a specie of equitable estoppel.
The necessary elements of laches are: (1) defendant’s invasion of plaintiff’s rights,
(2) delay in asserting plaintiff’s rights, the plaintiff having had notice and an
opportunity to institute a suit, (3) lack of knowledge by defendant that plaintiff would
assert his rights, and (4) injury or prejudice to defendant in event relief is accorded
to plaintiff or the suit is not held to be barred.
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Huppert v. Wolford, 91 1daho 249, 257, 420 P.2d 11 (1966). Whether or not laches applies is
primarily a question of fact. Quintana v. Quintana, 119 Idaho 1, 802 P.2d 488 (1990).

The inquiry is whether the State impermissibly delayed in raising its objection to priority
date. There is no factual dispute that the State filed a timely objection to the right. As a matter of
law, the State did not have standing to object to the water right until the Director’s Report for Basin
72 was filed. 1.C. § 42-1411(6)(f). The United States asserts that “[t]he delay in this instance is the
four and a haif vears it took for the State to object to the United States’ beneficial use priority date.”
United States’ Reply Brief in Support of Cross-Motion for Summary Judgment at 5. This is not the
type of delay that can support a claim of laches. Under this theory, any party in the adjudication who
could have, but did not, object to recommendations for the United States’ stock water claims in the
test basins would be forever foreclosed from objecting to similar stock water recommendations made
in subsequent basins.

Delay alone cannot support a claim of laches unless the party asserting laches can also
establish an injury or disadvantage as a result of the delay. Hu;ppert v. Wolford at 257. The United
States cites as its injury or prejudice costs incurred as a result of the United States’ investigation of
its stock water claims. Affidavit of Gary Madenford® Since parties have a duty to investigate claims
prior to those claims being filed, see I.R.C.P. Rule 11(a)(1), the court presumes that these costs
would have been incurred prior to the time the recommendations or objections for these stock water
rights were ever filed.

For these reasons, laches is inapplicable to defeat the States’ objection.

VI. CONCLUSION

1. The State’s Motion for Summary Judgment is GRANTED. If the United States does not
claim a reserved right, appropriate its own water right, purchase or otherwise negotiate for a water
right, adversely possess a water right, or obtain a right through the efforts of an agent who actually
appropriated the water on behalf of the United States, the United States does not own a water right.
Absent one of these ownership theories, the United States does not own a water right simply because

it manages the public domain. As a matter of law and fact, the State does not contest the United

The Affidavits of Gary Madenford and David Tuthil, Jr. were not filed with the court as required under L.R.C.P. 3{d)(1).
For future reference, any “papers™ other than briefs which are required to be served on opposing parties must be filed.
Affidavits attached to bricfs are not properly considered unless they are filed. Nevertheless, the court will consider these
Affidavits,
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States’ claim to this water right after June 28, 1934. Therefore, the priority date for this water right
shall be June 28, 1934.

2. The United States’ Cross-Motion for Summary Judgment is DENIED. The State has
standing in its proprietary capacity. Neither estoppel or laches prevents the State from pursuihg its
objection to this water right.

DATED February 6, 1998.

A% /M

FRITZ X. HAEMMERLE
Special Master
Snake River Basin Adjudication
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER ON MOTION AND CROSS-
MOTION FOR SUMMARY JUDGMENT was mailed on February 6, 1998, with sufficient first-
class postage prepaid to the following: '

Director of IDWR
PO Box 83720
Boise, ID 83720-0098

Lee Leininger

U.S. Department of Justice
Environment & Natural Resource Div.
550 West Fort Street, MSC 033

Boise, ID 83724

Peter Ampe

Deputy Attorney General
State of Idaho

PO Box 44449

Boise, ID 83711-4449

eputy Clerk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subecases: 57-11124 et. al.

Case No. 39576 ORDER ON MOTION TO ALTER OR
AMEND; ORDER ON SUMMARY
JUDGMENT; AND ORDER ON MOTION
TO WITHDRAW ADMISSIONS

P A

1. PROCEDURAL BACKGROUND

The subcases listed in Exhibit A involve beneficial use claims filed by the United States and
Joyce Livestock Company (Joyce). Part of the dispute involves clgims made by Joyce on Bureau
of Land Management (BLM) property. As the party that actually appropriated the water, Joyce
claims ownership to its stock water rights. As the land management agencif, the United Statcs'claims
ownership of all water rights appropriated on BLM land despite the fact that some other party
actually appropriated the water. The other half of the dispute involves objections filed to the United
States” claims. Joyce alleges that the United States cannot own a stock water right where they do
not own the stock and are not the party that actually perfected the water right. Based on these
allegations, the two primary issues are: -

1. Whether a private party may perfect a water right on the public domain; and

2. Whether the United States may own a stock water right when it does not
own stock and is not the party actually perfecting the water right. -

ORDER ON MOTION TO ALTER OR AMEND: ORDER ON SUMMARY EXHIBIT
JUDGMENT; AND ORDER ON MOTION TO WITHDRAW ADMISSIONS
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This matter originally came before the court on a Summary Judgment Motion (July 15, 1996)
filed by the United States on behalf of the BLM. At that time, the claimants were Harry Richard
Bass, Henry Brandau, Ted K. Blackstock, Chipmunk Grazing Association, and Joyce. On
September 23, 1996, the court entered its Order on Partial Summary Judgment (First Order). In
that decision, the court held that a “permittee operating under licenses issued by BLM may own
water rights on the public domain.” Jd. at 8. Subsequently, Harry Richard Bass, Henry Brandau,
Ted K. Blackstock, and Chipmunk Grazing Association agreed to settle their dispute with the United
States. Joyce remains the only claimant pursing its dispute with the United States. The remaining
matters before the court are the United States’ Motion to Alter or Amend Order on Partial Summary
Judgment (October 3, 1996), Motion for Summary Judgment (December 16, 1996), and Joyce’s
Motion to Withdraw Responses to Request for Admissions (February 19, 1996). '

0. FACTUAL BACKGROUND
A. Motion to Withdraw Responses to Request for Admissions

Prior to establishing the undisputed material facts, the court must first address Joyce’s
Motion to Withdraw Responses to Reguest for Admissions. The court may grant relief for any matter
deemed admitted when, upon motion of the adminting party, “the presentation of the merits of the
action will be subserved thereby and the party who obtained the admission fails to satisfy the court
that withdrawal or amendment will prejudice that party in maintaining an action or defense on the
merits.” LR.C.P. 36(b).' '

The requests for admissions at issue were:

(1)  With respect to each of the water rights you are claiming in these consolidated cases,
please admit that the United States owns the land claimed for both the point of
d_iversion and the place of use;

(2)  Please admit that other stock owners have used the water you are claiming in these
consolidated cases to water their stock;

(3)  Please admit that the United States was the first party to put the water it has claimed
in these consolidated cases to a beneficial use; and

*Any maner admirnted under [Rule 36] is conclusivety established. ... LR.C.P. 36(b).
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(¥)  Assuming, for the sake of argument. that you have a valid BLM grazing permir,

please admit that the only right you have to graze stock on land managed by the
BLM is under a BLM issued grazing permit.

United States' First Set of Interrogatories, Requests for Admissions and Requests for Production of
Documents (June 17, 1996).

The discovery deadline for these admissions was July I, 1996. The United States agreed to
extend this deadline to July 3, 1996. Joyce did not comply with either deadline. On July 3, 1996,
Joyce filed a Motion to Extend Time for Responding to Discovery. On July 19, 1996, Joyce
responded to the request for admissions and other discovery requests. Because Joyce failed to
respond to the admissions in a timely fashion, the admissions were deemed admitted. I.R.C.P. 36(2).
On August 9, 1996, the court held a2 hearing on various pending motions. One of the motions was
the Motion to Extend Time for Responding to Discovery. In order to clarify the dispute, the court
specifically asked Joyce’s attorney about the status of the United States’ request for admissions.
At that time, Joyce’s attorney informed the court that his clients would be bound by the admissions.
(August 9, 1996, Tr., p. 3, L. 18-22). |

As to the first part of the test for considering whether to withdraw admissions, the United
States demonstrated the requisite prejudice necessary to uphold the admissions. The United States
proceeded and the court entered its First Order (September 23, 1996) based on the admissions.
Nearly five months after the First Order was entered, the United Statés relied on the admissions in
pursing its Motion to Alter or Amend and Motion for Second Summary Judgment. Joyce did not file
the Motion to Withdraw Responses to Request for Admissions until February 19, 1997, the date of
the hearing on the Motion to Alter or Amend and Motion for Summary Judgment. This case has
proceeded too far based éﬁ the admissions. Having gone this far, the court cannot allow the
admissions to be withdrawn and have the case proceed under different factual parameters.

The second part of the test for reviewing a motion to withdraw admissions is whether the
action would be “subserved” or facilitated by the withdrawal. LR.C.P. 36(b). Here, Joyce states that
they “will go forward to rebut the [Director’s Report] at trial.” Joyce Summary Judgment Brief at
30. To date, Joyce has not offered any evidence of any kind, including evidence to show that the
admissions are wrong., Because Joyce has rested on mere allegations, the court cannot find that the
action would be subserved or facilitated by withdrawal of the admissions. See e.g., Jones v. Jones,
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100 Idaho 510, 512-513, 601 P.2d 1 (1979) (admissions held binding and summary judgment upheld
where party did not demonstrate admissions were wrong).

As justification for failing to respond to the request for admissions, Joyce alleged that certain
events surrounding their farming and ranching practices prevented a timely response. The court
appreciates the hardships intendant to farming and ranching. However, when evaluating a motion
to withdraw admissions, the court is required to focus on the test outlined under LR.C.P. 36(b) and
not the reason or excuse for failing to respond. F.D.LC. v. Prusia, 18 F.3d 637, 640 (8th Cir. 1994);
Mid Valley Bankv. North Valley Bank, 764 F.Supp. 1377, 1391 (E.D. Cal. 1991).

Like any other party to the SRBA, the United States has a right to the orderly and speedy
resolution of its claims. Because Joyce failed to demonstrate just cause why the admissions should
be withdrawn, the Motion to Withdraw Responses to Reguest for Admissions is DENIED.

B. Undisputed Facts

In support of its Motion for Summary Judgment, the United States included two discovery
responses obtained from Joyce. Joyce did not move for summary judgment and did not counter with
any affidavits, depositions, interrogatories, or admissions of its own. Based on these discovery
responses and the Director’s Report, the undisputed facts are:

1. With respect to each of the water rights claimed by Joyce in these consolidated cases,
the United States owns the land claimed for both the point of diversion and the place
of use. Joyce Admission.

2. Joyce's use of the water rights it is claiming in these cases has not been exclusive
because other stock owners have used the same water for their livestock. Joyce
Admission.

The United States was the first party to put the water it has claimed in these
consolidated cases to a beneficial use. Joyce Admission.

(73 ]

4, Joyce does not claim to have initiated the water rights it is claiming in these cases.
Instead, Joyce claims these rights were originally appropriated by Jovee's
predecessors in interest and passed to Joyce through the general appurtenance clauses
of the deeds in its chain of title. See, Joyce Response (November 14, 1996)
Interrogatory Nos. 1 and 2.

wh

Joyce's objection to the water rights claimed by the United States is based on the fact
that the United States does not own the cantle drinking the water at issue. See, Joyce
Response (November 14, 1996) Interrogatory No. 3.
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6. Where the United States and Jovce filed competing claims to the same stock water
right, the Director of the Idaho Department of Water Resources (IDWR)
recommended ownership to the United States and not to Joyce. See, Director’s
Report for Jovce’s rights.

7. The earliest claims by Jovce were perfected by Matthew Jovce between 18635 and
1893. Following Matthew Joyce, the claims were owned by “Joyce Brothers
Livestock Company” between 1893 and 1939. The first time any entity named
“Jovee Livestock Company” used these water rights was in 1939. See, Joyce
Response (July 18, 1996) Interrogatory No. 6.
III. STANDARD OF REVIEW
A motion for summary judgment shall be rendered if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law. LR.C.P. 56(c);
Olsen v. J. A. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). All controverted facts are
liberally construed in favor of the nonmoving party. Tusch Enterprises v. Coffin, 113 Idaho 37, 740 |
P.2d 1022 (1987). The burden at all times is upon the moving party to prove the absence of 2
genuine issue of material fact. Perricevich v. Salmon River Canal Company, 92 Idaho 865, 452 P.2d
362 (1969). The moving party’s case must be anchored on something more than speculation, and
a mere scintilla of evidence is not enough to create a genuine issue. R. G. Nelson 4.1A4. v. M L.
Steer, 118 Idaho 409, 797 P.2d 117 (1990). If the record contains conflicting inferences or if
reasonable minds might reach different conclusions, a summary judgment must be denied. Kline |
v. Clinton, 103 Idaho 116, 645 P.2d 350 (1982). All doubts are to be resolved against the moving
party, and the motion must be denied if the evidence is such that conflicting inferences may be
drawn therefrom and if reasonable people might reach different conclusions. Doe v. Durtschi, 110
Idaho 466, 716 P.2d 1238 (1986). The court is authorized to enter summary judgment in favor of
" nonmoving parties. Barlow's, Inc. v. Bannock Cleaning Corp., 103 Idaho 310, 647 P.2d 766 (Ct.
App. 1982).
The Director’s Report constitutes prima facie evidence of the water right. I.C. § 42-141 1(4).
When a party relies on the Director’s Report, that party is relieved from offering any facts in support
of the summary judgment motion. “Giving evidence ‘prima facie’ status confers a presumption that

sufficient proof has been made to prevail on an issue absent competent evidence to the contrary.”
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In Re SRBA, Order Granting Summary Judgment in Part; Request for Additional Briefing,
Subcase 36-00046 er.al. (December 31, 1996). On summary judgment, the party opposing any
element in the Director's Report has the burden of raising an issue of material fact in order to defeat
summary judgment. 1.C. § 42-1411(4). Presumptions may support either the moving or nonmoving
party on summary judgment. See e.g., Qlsen v. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285
(1990); Matter of Estate of Keeven, 126 Idaho 290, 882 P.2d 457 (1994).

IV. MOTION TO ALTER OR AMEND

A. Federal Law Does Not Prevent the Appropriation of
Stock Water Rights on the Public Domain

Relying on federal law, the United States alleges that private parties may not appropriate
water located on the public domain when that public domain is “not open to entry, settlement and
acquisition of private title.” Unired States Brief in Support of Motion to Alter or Amend p-7. This
inquiry necessarily involves a review of state and federal jurisdiction with respect to the
appropriation of water located on the public domain.

At the outset, it must be noted that the state’s control over nonnavigable water exists absent
any congressional act. California v. United States, 438 U.S. 645, 656 (1978); United States v. Rio
Grande Dam & Irrigation, Co., 174 U.S. 690, 702-703 (1899).2 Under the “equal footing” doctrine,
new states entering the Union were entitled to plenary control of water located within their territory
just as the original states controlled water within their territory. Kansas v. Colorado, 206 U.S. 46,
92-95 (1907). The state’s exclusive control over water is subject only to reserved rights and
navigation servitudes. United States v. Rio Grande at 662.

Despite the state’s exclusive control over water, Congress enacted several laws to address
the appropriation of water located on the public domain. The purpose of these enactments was not
to “federalize the prior appropriation doctrine.” California v. United States at 637. Rather, the

purpose of the enactments was to “recognize and give sanction” to the state and local doctrine of

[N}

This principle was noted by the Califormia Supreme Court in /n Re Water of Hailett Creek: Stream
System. 749 P.2d 324 (Cal. 1988): “The State of California’s authoriry 10 regulate and control the
waler within its boundaries does not. however, rest on the Desert Land Act; that mereiv recognized
the state’s pre-existing authority over waters under the “equal footing” doctrine.™ /4. at 336 fn. 15.
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appropriation and to “remove what otherwise might be an impedient to its full and successful

operation.” /d. at 638. In other words, Congress did not want federal law impeding the operation

of state law or there to be any doubt that state law controls the appropriation of all water locared

within the territory of each stare.

As to the appropriation of water located on the public domain, the two most often cited acts

are the Mining Act of 1866° and the Act of 1870.* In those Acts, Congress acknowledged the ability

of appropriators to perfect water rights on the public domain.

The effect of these acts [Mining Act of 1866 and the Act of 1870] is not limited to
rights acquired before 1866. They reach into the future as well, and approve and
confirm the policy of appropriation for a beneficial use, as recognized by local rules
and customs, and the legislation and judicial decisions of the arid land states, as the
test and measure of private rights in and to the nonnavigable waters on the public
domain.

California Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 155 (1935).

plenary control over nonnavigable water.

What we hold is that following the act of 1877, if not before, all nonnavigable waters
then a part of the public domain became publici juris, subject to the plenary control
of the designated states, including those since created out of the territories named,
with the right in each to determine for itseif to what extent the rule of appropriation
or common-law rule in respect of riparian rights should obtain. For since ‘Congress

The Mining Act of 1866, in pertinent part, reads: “Whenever, by priority of possession, rights to
the use of water for mining, agricultural, manufacturing, or other purposes, have vested and
accrued, and the same are recognized and acknowledged by the local customs, laws, and the
decisions of courts, the possessors and owners of such vested rights shall be maintained and
protected in the same; and the right of way for the construction of ditches and canals for the
putposes herein specified is acknowledged and confirmed.” Act of July 26, 1866, ch. 262,39, 14
Stat. 251, 253, codified ar 30 U.S.C.A. § 51 (1986), partially repealed Pub.L. 90-579, Title VT, §
706{a), Oct. 21, 1976, 90 Stat. 2793 (FLPMA).

The Act of 1870, in pertinent part, reads: “All patents granted, or preemption or homesteads
allowed, shall be subject to any vested and accrued water rights, or rights to ditches and reservoirs
used in connection with such water rights, as may have been acquired under or recognized by the
ninth section of the act of which this act is amendatory.” Act of July 9, 1870, ch. 235, § 17, 16
Stat, 217, 218, codified at 30 U.S.C.A_ § 52 (1986), partially rcpcaled Pub.L. 90-579, Title VLI, §
706(a), Ocv 21, 1976, 90 Stat 2793 (FLPMA)}.

The Desert Land Act of 1877, in pertinent part, reads: “All surplus water over and above such
actuaj appropriation and use, together with the water of all [akes, rivers, and other sourcas of water
supply upon the public lands and not navigable, shall remain and be held fres for the appropriation
and use of the public for irrigation, mining and manufacturing purposes subject to existing rights.”
Act of March 3, 1877, ch. 107, § 1, 19 Stat. 377, codified at 43 U.S.C.A. § 521 (1986).
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cannot enforce either rule upon any state,’ the full power of choice must remain with

the state.

Id. at 163-164 (citation omitted); see also, United States v. New Mexico; Cappaert v. United States,
426 U.S. 128 (1976).

The effect of the previously mentioned Acts was more than a recognition of the states plenary
control of nonnavigable water. The effect of the Acts amounted to congressional acknowledgment
that water located on the public domain existed separate and apart from the land.

The fair construction of the provision now under review [Desert Land Act] is that

Congress intended to establish the rule that for future the land should be patented

separately; and that all non-navigable waters thereon should be reserved for the use

of the public under the laws of the states and territories named.

Id at 295 U.S. 142, 162. “Under the Desert Land Act if not before, Congress had severed the land
and waters constituting the public domain and established the rule that for the future the lands should
be patented separately.” Ickes v. Fox, 300 U.S. 82, 95 (1937).

Under federal law, it is clear that prior to 1934 Congress acknowledged that water located
on the public domain was separated from the land and that water located on the public domain must
be appropriated in accordance with state law. The United States argues that all the previously
mentioned principies changed with passage of the Taylor Grazing Act of 1934. The United States
argues that with the passage of the Taylor Grazing Act, Congress foreclosed private individuals from
appropriating water on land “not unqualifiedly open to settlement.™

In support of this argument, the United States relies on Federal Power Commission v.
Oregon, 349 U.S. 435 (1955). In that case, the issue was whether the Federal Power Commission
bad exclusive jurisdiction to grant a license for a water power project under the Federal Power Act.
The State of Oregon, citing the Mining Act, the Act of 1870, and the Desert Land Act, argued that
these Acts granted the state plenary power to regulate nonnavigable water and, therefore, the State

Prior to any discussion of the appticability of the Taylor Grazing Acw the court notes that most of
the claims at issue were reported in the Director’s Report as having a priority dare well before
1934. Therefore, unless it can be established that the ciaims actually have a priority date after
1934, neither the Tavior Grazing Act nor any other act subsequent to 1934 would have anv bearing
on most of these ciaims. Any argument that an act. established afier a rigit had besn perfected,
somehow affects a vested water right would nekessarily involve a regulatory taking question. The
only right that woulid be affected by the Tayior Grazing Act is 57-10487 which is reported as
having z priority date of 1943.
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bad licensing authority for the power project. The United States Supreme Court dismissed Oregon’s
argument concluding that none of the Acts had any affect on “reserved” lands.

Even without that express restriction of the Desert Land Act to sources of water on

public lands, these Acts would not apply to reserved lands. ‘It is a familiar principle

of public lands law that statutes providing generally for disposal of the public domain

are inapplicable to lands which are not unqualifiedly subject to sale and disposition

because they have been appropriated to some other purpose.’
Id. at 448, citing United States v. O 'Donnell, 303 U.S. 501, 510 (1938).

Based on this holding, the United States argues that only the Desert Land Act allowed settlers
to appropriate water on the public domain and that the Desert Land Act does not apply to BLM land
withdrawn from settlement under the Taylor Grazing Act. The United States’ rsliance on both the
Taylor Grazing Act and Federal Power Commission for this proposition is misplaced. First, Federal
Power Commission dealt with the licensing of a dam. The case did not, in any way, address the
appropriation of water or‘alter the well-accepted principle that the United States defers to each state
with respect to the control of water within the territory of each respective state. Second, designation
of land as being “reserved,” “withdrawn,” or “nof open to settlement” is not dispositive as to whether
water rights located within that land may be appropriated by private parties. Even if land has been
reserved, it is entirely possible that Congress intended the water within the land reserve to be
available for private appropriation.

In this regard, Federal Power Commission must be viewed in light of United States v. New
Mexico, 438 U.S. 696 (1978). In that case, one of the issues before the court was whether the United
States had reserved stock water rights in the Gila National Forest. Concluding that no reserved stock
water rights existed, the United States Supreme Court held that any such rights must be issued to the

permittee under state law.

‘What we have said also answers the Government’s contention that Congress intended
to reserve water from the Rio Mimbres for stock watering purposes. The United
States issues permits to private cattle owners to graze their stock on the Gila National
Forest and provides for stock watering at various locations along the Rio Mimbres.
The United States contends that, since Congress clearly foresaw stock watering on
national forests, reserved rights must be recognized for this purpose. The New
Mexico courts disagreed and held that any stock watering rights must be
allocated under state law to individual stock waterers. We agree. . . . But
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Congress intended the water supply from the Rio Mimbres to be allocated
among private appropriators under state law.
United States v. New Mexico, 438 U.S. at 716-717 (emphasis added).
In arriving at its decision that stock waterﬁghts “must” be perfected by the permittee on
national forest land, the court relied on the Organic Administration Act of 1897. Jd. That Act
provided:

All waters within the boundaries of the national forests may be used for domestic,

mining, milling, or irrigation purposes, under the laws of the State wherein such

national forests are situated, or under the laws of the United States and the rules and
regulations established thereunder.
Act of June 4 1897, ch. 2, § 1, 30 Stat. 36, as amended, codified at 16 U.S.C.A. § 481 (1985).

At the very least, United States v. New Mexico stands for the proposition that private rights
may be perfected on any type of federal land regardless of its status so long as the relevant act
contemplates the ability of parties to perfect water rights on that land.? In this case, the Taylor
Grazing Act specifically allows for the appropriation of private water rights on land under the
purview of the Act. The relevant portion of the Taylor Grazing Act reads:

That nothing in this subchapter shall be construed or administered in any way to
diminish or impair any right to the possession and use of water for mining
agriculture, manufacturing, or other purpose which has heretofore vested or
accrued under existing law validly affecting the public lands or which may
hereafter initiated or acquired and maintained in accordance with such law.

Act of June 28, 1934, ch. 863, § 1, 48 Stat. 1269, codified at 43 U.S.C.A. § 315 (1986).

The United Stafes argues that the issue of stock water ownership on federal land was not addressed
in United Siates v. New Mexico. The assertion by the United States is erroneous for a number of
reasons. First, a clear reading of Uinited States v. New Mexico indicates that the issue was
addressed. Second, the history of the case indicates that the issue of stock water ownership was
expressly raised. United States v. New Mexico was designated at the sutc level as Mimbres Valley
Irrigation Co. v. Salopek. 564 P.2d 615 (N.M. 1977). In that case, the New Mexico Supreme
Court designated the issue as “whether the water rights used by permittes of the United States
Forest Service should be adjudicated 1o the perminiee under the state law of prior appropriation or
outright to the United States.” /d. a1 619. The New Mexico Supreme Court held: “The prior
discussion in this opinion reveals that the United States does not have reserved water rights in the
forests for these permitied uses. It necessarity follows that water rights must be perfected and held
the permitiee in accordance with state law.™ Id. As 1o this holding, the United States Supreme
Court held: “We agree.” United Siates v. New Mexico. at 716.
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To summarize. under the rule announced in United States v. New Mexico, it is not enough
that the United State show that land has besn reserved in order to defeat private appropriations of
water within the reservadon. Even on reserved lands, it is clear that the organic legislation creating
the reservation, withdrawal, or other land interest may specifically allow for the private appropriation
of water under state law.® Just like the Mining Act of 1866, the Act of 1870, and the Desert Land
Act of 1877, the Taylor Grazing Act of 1934 constituted congressional acknowledgment that water
located on lands within the purview of the Act could be appropriated by private parties in accordance
with state law. There being no federal prohibition against private parties appropriating water on the
public domain, the next inquiry is whether state law allows private parties to appropriate water
located on the public domain.

B. As a Matter of State Law, a Water Right Mav Be Perfected
on Federal Land by a Private Party

1. Water rights appurtenant to land may be owned by
a party other than the landowner.

Under state law arguments, the United States argues that ownership of the water right should
depend on the ownership of the land. “[A]lthough there may indeed be some layer of removal
between the owner of the water and the literal “user’ of the water, the use could not be made were
it not for the larger organization, and as a matter of law and policy it is the larger organization that
should be considered the ‘appropriator’ of the water right.” United States’ Memorandum in Support
of Motion _for Summary Judgment p. 10-11. As a corollary to this argument, the United States also
argues that since water is appurtenant to federal land, unity of title requires the owner of land to own
water rights perfected on that land. The United States also alleges that Joyce perfected its rights
through trespass. All of these arguments may be addressed at once.

In Idaho, water rights are appurtenant to the land upon which the water is used. 1.C. §§ 42-
220 and 42-220; see also, Crow v. Carlson, 107 Idaho 461, 690 P.2d 916 (1984). However, the fact

that water is appurtenant to the land does not answer the question of who owns the water right. The

The more interesting question implicated by United States v. New Mexico is whether a private
party could perfect a water right on reserved land when no competing reserved rights are claimed
and the act creating the ceservation is silent as to the ability of private parties to perfect water rights
on the land reservation. This issue is not currently befors court.

ORDER ON MOTION TO ALTER OR AMEND; ORDER ON SUMMARY

JUDGMENT; AND ORDER ON MOTION TO WITHDRAW ADMISSIONS

57 ORDERS\ 1124US.SJ

3124197 Page 11




rule in Idaho has long been that “[w]ater may be appropriated for beneficial use on land not owned
by the appropriator, and such water rights become appropriator’s property.” First Security Bank v.
State, 49 1daho 740, 746, 291 P. 1064 (1930). The exception to this rule is that a trespasser cannot
perfect a water right on private property. “The rule as to trespass and water rights in Idaho appears
to be that a water right initiated on the unsurveyed public domain is valid, but a water right initiated
by trespass on private property is invalid.” Lemmon v. Hardy, 95 1daho 778, 780, 519 P.2d 1168
(1974); see also, Mahoney v. Neiswanger, 6 1daho 750, 59 P. 561 (1899); Sarret v. Hunter, 32 Idaho
536, 185 P. 1072 (1919); First Security Bank v. State, 49 1daho 740 (1930). Spring water situated
wholly on public land is subject to appropriation. Short v. Praisewater, 35 1daho 691, 208 P. 844
(1922); see also, Keiler v. McDonald, 37 Idaho 573, 218 P. 365 (1923).

Despite the previously mentioned authority, the United States attempts to distinguish the key
holding in First Security Bank v. State from the facts of these subcases. In First Security Bank, the
appropriator was operating on land where the water right had been perfected as 2 lesses. Id. at 743.
In this case, Joyce has operated on BLM land as a licensee. The United States argues that there is
a difference between appropriators operating on land under a “lease” versus those who operate on
land under a “license.” The United States concedes that those operating on land under 2 Jease may
perfect a water right but that those who operate under a license have no possessory interest in the
land and, therefore, may not perfect a water right.’ The argument is summarized as follows:

A license ‘is defined as a personal, revocable, and unassigned privilege, conferred
either by writing or parol, to do one or more acts on land without possessing any
interest therein.’ A lease is a property interest. It gives the lesses ‘exclusive
possession of the premises against all the world, including the owner. In contrast to
a lease, 2 license is not a property interest and does not give the licensee rights

In a further antempt to distinguish First Security Bank, the United States argues that the rype of
water right perfected is relevant in determining whether or not a party can perfect a water right on
property owned by a third party. In determining who is the “appropriator,” the United States
argues that a private party could be considered the “appropriator” only when a party makes an
“actual diversion” involving a considerable invesunent. The United States further argues that a
party claiming an instream right does so without any investment and, therefore, the United States
should be considered the “appropriator” when deciding the relevant owner of the instream right.
This argument lacks any merit. The court is not prepared 1o rank types of water rights in deciding
whether a private party can perfect a water right located on the public domain. All water rights,
whether ar not there is 2 diversion and without regard to the degres of investment. are property
rights deserving of similar treatment and protection.
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against the landowner. ‘A license is revocable at will. . . . No interest in property

vests in the licensee.’
Unired States Brief in Support of Summary Judgment p. 20 (citations ommitted).

This argument fails in light of Hunter v. United States, 388 F.2d 148 (Sth Cir. 1967). In that
case, the appropriator had “persistently grazed and watered his cattle within the boundaries of the
Death Valley National Monument without a permit from the National Park Service.” /4. at 150,
The United States brought an injunction against further alleged trespass. The appropriator countered
arguing that his use of a number of different springs located on the public domain “constituted an
appropriation vesting in his predecessors a water right. . . . which rights the general govemment was
bound to honor. . ..” 4.

In Hunter, the appropriator operated on the land prior to its designation as a national
monument and prior to any permitting requirements. During that time, the appropriator was
operating on the public domain under an “implied” license.

During the settlement of the Western United States it was the common practice of the
immigrants and others to graze their livestock upon the public lands. The
government acquiesced in this practice and, there thus grew up a sort of implied
license that these lands, thus left open, might be used so long as the government did
not cancel its tacit consent.

Id. at 155 fn. 6, citing Buford v. Houtz, 133 U.S. 320 (1890).

After designation of the land as a national monument, the appropriator remained on the land
where the water had been appropriated without a permit. At no time was the appropriator operating
under a lease or other instrument conveying any property interest. Nevertheless, citing California
principles of prior appropriation identical to those in Idaho, the court held that the private
appropriator owned the water rights located on the public domain even though no permits for
operation on land within the national monument had ever been obtained.

We believe that a legal basis for the acquisition of an appropriation to water by virtue
of local decisions has besn established. On the basis of the facts found by the district
court, we conclude that Hunter’s predecessors must be deemed to have appropriated
these waters; that the right is equivalent of a grant of the use of the waters from the
federal government; and that it is entitled to protection.

Id. at 153.
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Based on the holding in Hunter, it is irrelevant whether or not the appropriator has a
possessory interest in the land. Again, as it relates to the public domain, water is separated from the
land. See, § IV(A), infra. At the very least, and for all the reasons previously mentioned, federal
law contemplates and state law allows those properly operating on the public domain to perfect stock
water rights. In this case, Joyce was at all times operating on the public domain under “implied”
licensing authority or they were operating under permits issued by the BLM. Nothing in the permits
issued to Joyce prevented or addressed the appropriation of water. (February 19, 1997, Tr. p. 68,
L.25-p. 69, L. 7). Consequently, absent any other legal impediments, Joyce could perfect stock
water rights on the public domain. Furthermore, since it is clear that Joyce was not a squatter, there
is no reason to address any trespass issue.'

In support of its various arguments, the United States relies on Stare v. Morros, 766 P.2d 263
(Nevada 1988), for the proposition that water rights protected on the public domain belong to the
United States. In Morros, the state engineer, over numerous objections, approved stock water and
wildlife applications filed by the United States. The district court reversed the state engineer holding
that the United States could not file applications for stock watering perm.m because it did not own
livestock and was not the party who actually put the water to a beneficial use. Id. at 716. The
Nevada Supreme Court reversed the holding of the district court concluding that “[a]ithough the
United States does not own the livestock and wildlife, it owns the land on which the water is put to
a beneficial use. In addition, the United States benefits as a landowner from the development of new
water sources on federal land.”

State v. Morros does not stand for the proposition that all stock water claims perfected on the
public land belong to the United States. The cases stands for the simple proposition that if the
United States applies for a stock water permit under Nevada law, they may do so even though they
are not the party who actually applies the water to a beneficial use. This proposition is not unique

in that I.C. § 42-501 recognizes the ability of the United States to file for stock water permits.

10 There being no issue of trespass before the court, this opinion cannot be construed, in any way, for

the proposition tha: 2 squarter on the public domain may or may not perfect a stock water right.
However. it should be noted that the court in Hurwer v. United Stares, at least in dicta, concluded:
“The rule is well sedied that a squatter on the public domain may acquire by appropriation the right
10 the use of water that is used by him to irrigate such lands and that if he is evicted he may
nevertheless divert the water elsewhers if he is able. Patterson v. Rvan . 37 Utah 410, 108 P, 1118
{1910); Davis v. Gale. 32Cal. 26 (1867)." /d. at 154 fn. 4.
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Furthermore, Stare v. Morros did not address the issue of whether a private party may own a water
right on the public domain.

The United States also relies on Department of State Lands v. Pettibone, 702 P.2d 948 (Mont.
1985). The case is cited for the proposition that “sound public policy” mandates that water rights
located on the public domain should be owned by the land management agency. In Perribone, the
Montana Supreme Court held that any water rights perfected on state school trust lands are held by
the state. Id. at 955. However, as to water rights perfected by private individuals on the public
domain, Pettibone supports the claimant’s position. The Montana Supreme Court concluded that
school trust lands are not considered part of the public domain and, therefore, “school trust lands are
subject to a different set of rules than other public lands.” /d. Citing this distinction, the Montana
Supreme Court acknowledged that private parties could appropriate and perfect a water right on the
public domain.

“The legal title to the land upon which a water right acquired by appropriation made

on the public domain is used or intended to be used in no wise affects the

appropriator’s title to the water right. . . .’ [Hayes v. Buzard, 77 P. 423, 425 (Mont.

1904)]. ‘Congress did not intend that the [school trust] lands granted and confirmed

should collectively constitute a general resource or asset like ordinary public lands

held broadly in trust for the people. . .." [United States v. Ervien, 246 F. 277, 280

(8th Cir. 1917)].

Id; see also, Fallini v. Hodel, 725 F.Supp. 1113 (1989)."

The bottom line is that ownership of the land can be separated from ownership of the water
right. Absent any claim that the water on the federal public domain has been reserved, the fact that
water is appurtenant to BLM land does ot mandate that all water rights perfected by private parties
be owned by the United States, At the very least, those operating under “implied” licenses on land
constituting the public domain or those operating under permits on land administered by the BLM

may perfect stock water rights.

n Fallini v. Hodel was cited by the United States. The case actually supports Joyee's argument. In

Fallini, a groundwater right had been perfected on BLM land. The BLM artempted to interfere
with the permittee’s operation of the water right. The court concluded that such interference
“effected a regulatory taking of ranchers’ water rights contrary to the Fifth Amendment.” /d. at
1113.
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2. Exclusive access to the water source is not required to perfect a water right.

The United States argues that claimants must demonstrate exclusive dominion and control
over the water claimed in order to perfect a valid stock water right. The United States cites Robinson
v. Schoenfeld, 218 P. 1041 (Utah 1923) wherein the Utah Supreme Court held that where “other
stock owners having cattle on this range had enjoyed the same rights and privileges with respect to
the waters of the springs here in question as did plaintiffs” no water right could result. Id. at 1043.
If exclusivity is required, the United States would have no basis to claim any stock water rights
under state law.

The United States has numerous state-based claims in the SRBA. At least for the United
States claims at issue, the United States was not the party that actually appropriated or perfected the
water right. Rather, the basis to the United States® state-based stock water claims is that private
parties moved West, watered their livestock from sources located on the public domain, and because
the land is public domain, the United States owns the water right by virtue of the efforts of private
parties. (February 19, 1997, Tr., p. 34, L.4-p.36,L.4).12

As a matter of law, nope of these parties moving West on the open range would ever have
had exclusive access to water sources.” Despite the lack of exclusivity on the part of settlers moving
West, the United States claims the benefit of those settlers’ efforts in perfecting their own stock
water rights. The United States cannot arguc for an exclusivity requirement as it relates to private
parties operating on the public domain and, at the same time, claim the benefit of that non-exclusive
use when it comes to perfecting its own state-based stock water right.

Furthermore, as it relates to the United States’ obtaining a stock water right through the
efforts of private parties acting as agents of the United States, an exclusivity requirement would

render an agency theory moot. If the permittees or other parties, as agents of the United States,

The validity of this basis for the United States to perfect a water right on the public domain is not
before the court and no party has yet objected to this basis.

1B Various congressional Acts prevented the inclosure of water sources on the public domain by
private parties. See, Unlawful Inclosure Act, Act of February 25, 1885, ch. 149, 23 Star. 321,
codified at 43 U.S.C.A. § 1061 (1986); Stockwater Reservoir Act, Act of January 13, 1897, ¢h. 11.
29 Stat. 484. codified at 43 U.S.C.A. §952(1 986), repealed Pub.L. 90-579, Title VIL § 706(a),
Oct 21, 1976, 90 Stat. 2793 (FLPMA); Stock Raising Homestead Act, Act of Decemnber 29, 1916.
ch. 9. 39 Stat. 862, repealed Pub.L. 90-579, Title VIL § 706¢a). Oct. 21, 1976, 90 Stat. 2793
{FLPMA).
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cannot perfect a water right on their own behalf. then the United States cannot have a water right
under an agency theory. A principal cannot benefit from the illegal act of an agent. See e.g., Lowe
v. April Industries, Inc., 531 P.2d 1297, 1298 (Utah 1974). Similarly, a principal cannot claim the
benefit of its agent’s acts and, at the same time, assert that the agent was acting illegally or without
authority. Stout v. McNary, 75 Idaho 99, 103, 267 P.2d 625 (1954).

Absent any reserved rights, the United States is no different than any other person or entity
who claims a water right under state law. For a state-based stock water right, there has to be an
appropriation of water as a precondition to perfecting a water right. 1.C. § 42-103. Assuming the
United States does not actually appropriate water for stock purposes, then some other entity or
person must appropriate the water on behalf of the United States. An exclusivity argument would
prevent all parties, and thereby the United States, from owning stock water rights on the public
domain. _

If no one can own a stock water right on the public domain, then all stock water uses on the
public domain would be illegal. “No person shall divert any water from a natural watercourse or
apply water to land without having obtained a valid water right to do so, or apply it to purposes for
which no valid water right exists.” [.C. § 42-201(2). In order to perpetuate the watering of stock
on public lands, a permittee must be able to perfect a water right on his/her own behalf. In the
alternative, a permittee or other entity, operating on behalf of the United States, must be able to
perfect a stock water right on behalf of the land management agency.*

For all these reasons, the court concludes that exclusive access to the water source is not
required in order to perfect a stock water right on the public domain.

3. Idaho Code §§ 42-114 and 42-501 are not relevant to these claims.

Both sides have relied on L.C. §§ 42-114 and 42-501 to support their respective arguments
that they are the proper owner of the rights at issue. Joyce relies on I.C. § 42-114 for the proposition
that stock water rights must be owned by the party actually perfecting the water right and not by the
land management agency. The United States relies on I.C. § 42-501 for the proposition that the
legislature intended stock water rights perfected on BLM land to be owned by the United States.

14 Acknowledging that a permittes or the United States may not have exclusive rights to a particular

water source, the rights to the source would be administered “first in time, first in right™ relative to
competing stock waterers. 15, § 3, Idaho Const. art. XV, § 3
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The Idaho Legislature has recognized the ability of permittees to own stock water rights on
public land. “Any permit issued for the watering of domestic livestock shall be issued to the person
or association of persons making application therefore and the watering of domestic livestock by the
person or association of persons to who the permit was issued shall be deemed a beneficial use of
the water . . . ." LC. § 42-114. On its face, 1.C. § 42-114 does not require the person making
application for a stock watering permit to own the underlying land for the place of use where the
permit is sought.

The United States argues that L.C. § 42-114 does not apply to those seeking a permit on the
public domain. (February 19, 1997, Tr. P. 27, L. 16-22). 1.C. § 42-114 does not clearly indicate
whether permittees may apply fora stock watering permit on the public domain. Therefore, to the
extent that an ambiguity exits and in order to construe and reconcile both I.C. §§ 42-114 and 42-501,
the court is entitled to go outside the plain and ordinary words of the statute to determine the
legislative intent. State v. Seamons, 126 Idaho 309, 892 P.2d 484 (Ct. App. 1995).}* To determine
the intent of the legislature, the statemnent of purpose for L.C. § 42-114 is relevant and reads: “This
bill will place the beneficial use clearly with the consumption and the ownership of the cattle and
not with the 1and management agencies.” Minutes of House Resources and Conservation Committee
(February 17, 1986), cited in OAG 88-6. In view of the plain and ordinary meaning and the
legislative purpose of the statute, the court concludes that stock water permits may be issued to
private individuals operating on the public domain under L.C. § 42-114.

The United States argues that 1.C. § 42-501 requires stock water permits to be issued to the
BLM. LC. § 42-501, in pertinent part, reads: “The bureau of land management of the department
of interior of the United States may appropriate for the purpose of watering livestock any water 20t
otherwise appropriated, on the public domain.” (Emphasis added). On its face, 1.C. § 42-501 does
not require that any water right on BLM property be issued to the BLM. When read together, L.C.

§§ 42-114 and 42-501 stand for the proposition that either private parties or the United States may

“When construing two separate statutes that deal with the szme subject marer, the statutes should
be construed harmoniousty, if at all possible. so as 10 further the legislative intent. Similarly, in
determining the legislative intent, we should examine the reasonableness of the proposed
interpretations and the policy behind the statutes so that 2l of the applicable sections can be
constued together.” State v. Seamons 3l 487 (citations omitned).
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file for stock water permits on BLM property. Neither statute requires stock water permits to be
issued to the United States as the land management agency.

All the claims at issue are based on beneficial use and, therefore. do not involve permits.
Consequently, neither [.C. §§ 42-114 nor 42-501 are relevant as to the ownership of these claims
located on the public domain.'®

4. Summary

For all these reasons, the Morion to Alter or Amend is DENIED. The rule continues to be
that a private party may appropriate water on the public domain. This order shall supersede the
court’s First Order in all respects.

V. MOTION FOR SUMMARY JUDGMENT
A. United States Claims

Joyce objected to the United States’ claims alleging that there was no basis for the United
States to claim any stock water rights. Since the United States does not actually own stock and is
not the party who actually appropriates the water, Joyce alleges that the United States must prove,
through an agency theory, that some other party appropriated the water on behalf of the United
States. The United States alleges that the prima facie effect of the Director’s Report relieves them
of the burden of going forward with evidence on the ownership question and that their ownership
is presumed until Joyce “bursts the bubble” and proves otherwise.

In addressing these inquires, it is helpful to understand the United States’ status with respect
to its role as a proprietor of land. When the United States acts in its proprietary capacity, it exercises
the right of any other ordinary proprietor under state law. In Re Water of Hallett Creek Stream
System, 749 P.2d 324 (Cal. 1988).

[Tlhe United States Supreme Court has long recognized that ‘the [federal]
government has, with respect to its own lands, the rights of an ordinary proprietor,

16 The United States’ position that [.C. § 42-501 is somehow relevant to its claims is suspect

considering that the United States’ position that [.C. § 42-114 is not at all refevant to Joyce’s
claims.
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to maintain its possession and to prosecute trespassers. It may deal with such land

precisely as a private individual may deal with his farming property.’
Id at 329.7

Since the United States acts as any other ordinary landowner with regard to the possession
of its property, the United States may perfect a water right the same way as any other private
landowner. As any landowner in Idaho, possession of the land does not include possession of the
water perfected on that land." In order for the landowner to possess a water right, the landowner
must perfect the water right or some other party must perfect the water right on behalf of the
landowner. Assuming the United States does not perfect its own right, a third party must perfect the
water right on behalf of the United States. “If the water right was initiated by the lessee, the right
is the lessee’s property unless the lessee was acting as [an] agent of the owner.” First Secuirty Bank
v. State, 49 Idaho 740, 746, 291 P. 1064 (1930).

Sincé the United States does not own stock and is not in the stock watering business
(February 19, 1997, Tr., p. 30, L. 4-7), the United States would have to prove that an agency
relationship existed with a private appropriator to support any state-based stock water claim.. See
e.g., Brown v. Caldwell School District No. 132, 127 1daho 112, 117, 898 P.2d 43 (1995) (“The
burden of establishing an agency relationship is on the party asserting it”). For these claims and for
the following reasons, the United States is relieved from establishing that any agency relationship
existed with any private appropriator.

The elements stated in the Director’s Report constitute prima facie evidence of the water
right. 1.C. § 42-1411(4). Because the United States relies on the Director’s Report, the prima facie
effect of the Director’s Report relieves the United States from going forward with any facts in order
to establish any element of its claimed water rights. In subcases where ownership of the water right
is reported in favor of the United States, the United States remains the owner of the right unti] the

objector presents evidence “bursting the bubble” as to the ownership element. “Any party filing an

17 “Private and government ownership of land obviously differ in cerzain fundamental respects.

Unlike private property. government land usuaily cannot be seized. or obtained by adverse
possession.” [n Re Hallett Creek Stream Sysiem, at 328.

Until appropriated. the water belongs to the State of Idaho. 1.C. § 42-101. Once an appropriation
has been compleed. the right holder enjoys a usafuctory right to the water.
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objection to any portion of the director’s report shall have the burden of going forward with evidencs
to rebut the director’s report as to all issues raised by the objection.” L.C. § 42-1411(4); see e.g,
Bongiovi v. Jamison, 110 Idaho 734, 718 P.2d 1172 (1986). Failure of a party to rebur a
presumption may support summary judgment. See e.g., Olsen v. JA. Freeman Co., 117 Idaho 706,
791 P.2d 1285 (1990); Marter of Estate of Keeven, 126 1daho 290, 882 P.2d 457 (1994).

In this case, Joyce has submitted legal theories as to why the United States does not own its
claimed water rights. Since none of the legal theories are dispositive as to the issues raised in the
Motion for Summary Judgment, Joyce is not relieved from offering evidence to defeat the
presumptions created by the Director’s Report. Because Joyce has failed to submit any evidence
to “burst the bubble™ on the ownership issue, the court concludes that the United States is the proper
owner of the water ﬁghts at issue where the Director of IDWR reported ownership in favor of the
United States. There being no material and genuine issue of fact, the court holds:

L. Summary judgment is GRANTED in favor of the United States for claim numbers
57-11124, 57-11128, 57-11129, 57-11130, 57-11132, 57-11133, 57-11134, 57-
11334, 57-11342, 57-11343, 57-11345, and 57-11346;

2. Summary judgment is PARTIALLY GRANTED in favor of the United States as
to Joyce’s objections in subcase numbers 57-11125, 57-11126, 57-11127, 57-11131,
57-11341, and 57-11344. In these subcases, the only remaining objections were filed
by the United States. These objections were not addressed in this motion.
B. Joyce Claims
For the Joyce claims, the United States’ primary argument is that private parties may not
perfect a stock water right on the public domain. For all the reasons contained herein, the court finds
that Joyce may own water rights on BLM land. The only remaining inquires are whether Joyce’s
chain of title is clear and whether there are any competing federal water rights preventing Joyce from
claiming its water rights.
The first inquiry is whether Joyce has clear title to its claimed water rights. A water right is
a real property interest. 1.C. § 55-101; Anderson v. Cummings, 81 Idaho 327,340 P.2d 1111 (1959).
The transfer or conveyance of a water right requires that certain formalities be observed. Hale v.
McCammon Ditch Co., 72 Idaho 478, 448, 244 P.2d 151, 157 (1952); see e.g., Navajo Development
Co., Inc. v. Sanderson, 655 P.2d 1374, 1378 (Colo. 1982). Water rights that are not specifically
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described in a conveying document can pass as an appurtenance with the land on which the water
has been used. Crow v. Carlson, 107 1daho 461, 690 P.2d 916 (1984).

The United States argues that the earliest Joyce can claim a water right is 1985 based on
breaks in chain of title. The undisputed chain of title is as follows:

The earliest claims by Joyce were perfected by Matthew Joyce between 1865 and
1893. Following Matthew Joyce, the claims were owned by “Joyce Brothers
Livestock Company” between 1893 and 1939. The first time any entity named
“Joyce Livestock Company” used these water rights was in 1939.

See, Joyce Response (July 18, 1996) Interrogatory No. 6.

The United States is incorrect in alleging that the earliest Joyce can claim proper title is 1985.
After 1893, certain water rights were claimed by the same corporation, Joyce Livestock Company,
known at various times as “Joyce Brothers Livestack Company™ or “Joyce Livestock Company,
Ltd” At these various time periods, the corporation has had different shareholders. The fact that
the corporation has changed names or that the corporation has had different shareholders does not
alter the fact that the rights were held by one corporate entity from 1893. 1.C. § 30-1-58; see e.g.,
Alley v. Miramon, 614 F.2d 1372 (5th Cir. 1980) (Change of corporation’s name is not a change of
the identity of a corporation and has no effect on a corporation’s property, rights, or liabilities)."
In this case, claim numbers 57-04028 (June 1, 1922), 57-10486 (July 26, 1917), 57-10487
(December 31, 1943), and 57-10598 (October 8, 1915) all have priority dates corresponding with
ownership by Joyce Livestock Company. Since these rights have been held by one entity since
1893, there is no issue of an improper conveyance. As to these claims, there is clear title.

Claim numbers 57-10770, 57-10588, and 57-10587 all have a claimed priority date of
April 1, 1865, and do involve a conveyance problem. These rights could only have been perfected

by Matthew Joyce who operated on the public domain until 1893. Joyce claims that these water

19 “The change in the name of a corporation has no effect whatever upon its property, rights, or

liabilities. It continues as before responsible in its new name for liabilities previously contracted
or incurred. and has the right to sue on contracts made or liabilities incurred 1o it -- before the
change. After the change it shouid. by proper averments showing the change, sue and be sued by
its new name. The change in the name of a corporation has no more effect upon its identity, as a
corporation, than the change in the name of a nateral person has upon his identity.” Srewarr v.
Preston et al, 86 So. 348 (Fla. 1920) (emphasis added) (citing 1 Morawetz on Private
Corporations, 354).
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rights were passed under the general appﬁrtenance provision of deeds conveying Matthew Jovee's
property to Joyce Livestock Company. The difficulty with this argument is that the water rights
were perfected on federa] land and remain appurtenant to federal land. Sincs the water rights are
appurtenant to federal land, Matthew Joyce could not have conveyed these rights when he conveved
his propertv to Joyce Livestock Company.

As 1o claim numbers 37-10770, 57-10588, and 357-10587, the court finds that the United
States has burst the presumption as to the priority elements for these water rights. However, there
is no dispute that Joyce used these rights after 1893. Although Matthew Joyce's use of the water
lapsed because the right was not properly conveyed, Joyce’s use of the water constituted a new
' appropriarion of the water requiring a priority date matching the date of the new appropriation. The
exact priority date is subjéct to further proof as to the date Joyce appropriated the particular water
rights at issue.

One of the undisputed facts is that the United States was the first party to put the water to a
beneficial use. Asto competing claims, this fact would be relevant. However, one of the undisputed
facts is that where the United States and Joyce filed competing claims to the same stock water right,
the Director of IDWR recommended that title to the water right be decreed to the United States and
not to Joyce. See, Director’s Report for Joyce rights. Since claim numbers 57-04028, 57-10486, 57-
10487, 57-10587, 57-10588, 57-10598, and 57-10770 were reported to Joyee, the court concludes
that these rights, as reported, do not compete with any rights claimed by the United States.

There being no material and genuine issue of fact as to chain of title and there being no
competing claims made by the United States to any of Joyce's claims as reported, the court holds:

1. Summary judgment is GRANTED in favor of Joyce as to claim number 57-04028;

2. Summary judgment is PARTIALLY GRANTED in favor of Joyce as to claim
number 57-10588* pending further evidence on priority date.

LVY )]

Summary judgment is PARTIALLY GRANTED in favor of Joyce as to objections
filed by the United States in subcase numbers 57-10486 and 57-10487*, These two
subcases have pending objections filed by Jay Hulet which have not been addressed
in this motion;

4. As reported, claim numbers 57-10587, 57-10598, and 57-10770* do not compete
with any rights claimed by the United States. Therefore, as to objections filed by the
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United States and as reported, summary judgment is PARTIALLY GRANTED.
However, Joyce has filed objections to these water rights to reclaim certain portions
of the rights that overlapped with claims filed by the United States. To the degree
that these rights overlap with claims filed by the United States, Joyce is bound by the
admission that the United States is the first party to put the water to a beneficial use.
The court could grant summary judgment in favor of the United States as to Joyce’s
objections were it not for the fact that the United States stipulated that all de minimis
stock water claims, including instream claims, would be limited to 13,000 gallons per
day. Special Master’s Second Amended Recommendation. Re: Basin- Wide Issue
12 (August 12, 1996) at 8. To the extent that the place of use in dispute can support
a quantity in excess of 13,000 gallons per day and Joyce proves it operated on the
disputed land, Joyce is entitled to claim the disputed overlapping places of use.
Consequently, in these subcases there remains a material issue of fact as to whether
or not the overlapping disputed areas may support further appropriation.

Summary judgment is DENIED in subcase number 57-04008. This subcase
involved a claim filed by Joyce that was disallowed because of competing claims
(57-11134 and 57-11179) filed by the United States. As stated in paragraph four,
there is an issue of material fact as to whether or not the source in question can
support an appropriation in excess of 13,000 gallons per day. Since this case was
recommend as “disallowed,” Joyce bears the burden of establishing each element of
the claimed right. 1.C. § 42-1411(5).

The United States has indicated that they intend to withdraw their objection to claim
number 57-04008.

All claims indicated with an “*” require further evidence as to priority date.

V1. SUMMARY

For al] the reasons outlined herein, the court concludes: ..

1.

2.

J.

The Motion to Withcdraw Admissions is DENIED;

The Motion to Alter or Amend is DENIED;

Summary judgment is GRANTED in favor of the United States for claim numbers
57-11124, 57-11128, 57-11129, 57-11130, 57-11132, 57-11133, 57-11134, 57-
11334, 57-11342, 57-11343, 57-11345, and 57-11346;

Summary judgment is PARTIALLY GRANTED in favor of the United States as
to Jovee's objections in claim numbers 57-11125,57-11126,57-11127, 57-11131,

57-11341, and 57-11544;

Summary judgment is GRANTED in favor of Jovee as to claim number 57-04028;
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6. Summary judgment is PARTIALLY GRANTED in favor of Jovce as to claim
numbers 57-10588, 57-10486, 57-10487, 57-10587, 57-10598, and 57-10770; and

7. Summary judgment is DENIED in subcase number 57-04008.
IT IS SO ORDERED.

DATED March 24, 1997

FRIMZ X. HAEMMERLE
Special Master, Reporting Area 2
Snake River Basin Adjudication

ORDER ON MOTION TO ALTER OR AMEND; ORDER ON SUMMARY

JUDGMENT: AND ORDER ON MOTION TO WITHDRAW ADMISSIONS

57 ORDERS\!1124U5.8)

nam? Page 25




CERTIFICATE OF MAILING

I certify that a true and correct copy ORDER ON MOTION TO ALTER OR AMEND;

ORDER ON SUMMARY JUDGMENT; AND ORDER ON MOTION TO WITHDRAW
ADMISSIONS was mailed on March 24 1997, with sufficient firstclass postage to the
following: 25

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

P. O. Box 44449

Boise, ID 837114449

The United States Department of Justice
Environment and Namiral Resources Division
550 West Fort Street, MSC 033

Boise, ID 83724

Director of IDWR
P.0O. Box 83720
Boise, ID 83720-0098

Richard Harris
P.O. Box 729
Caldweli, ID 83605

Joyce Livestock
c/o Paul Nettleton
Murphy, Idaho 83650

Jay Hulet
HC 79 Box 2020

Murphy, Idaho 83650 _ : .
e L ‘ -
eputy Cler
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EXHIBIT A

JOYCE CLAIMS BLM CLAIMS
OBJECTED TO OBJECTED TO
BY BLM BY JOYCE

57-04028 57-11124
a 57-10486 ¢ 57-11125
a 57-10487 c 57-11126
b 57-10387 c 57-11127
57-18588 57-11128
b 57-10598 57-11129
b 357-10770 57-11130
¢ 57-11131
57-11132
57-11133
57-11134
57-11334
¢ 57-115341
57-11342
57-11343
c 57-11344
57-11345
57-11346

NOTE: All the Joyce claims enumerated above involve legal descriptions on private land as well as
public domain.

57-10586 This is a Joyce claim that IDWR disallowed entirely in favor of BLM claims
57-11134 and 57-11179. Joyce objected to the disallowance of this claim.

a Jay Hulet also objected to these Joyce claims.

b Joyce also objected to its own claim to reclaim portions of its filing that [DWR disallowed in
favor of overlapping portions of BLM claims.

¢ BLM also objected to its own claim to address errors in the Director’s Report recommendation.
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