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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

SUBCASE 61-11877
In Re SRBA

DECISION and REPORT
Case No. 39576

L . e

1. APPEARANCES
Paul V. Batruel appeared in person, pro se.
Additionally, Candace McHugh, Esq., Idaho Department of Water Resources, was present.

1. PROCEDURAL BACKGROUND

This matter came before the Special Master for Trial of the claimed water nght on June 20,
2003. The claim for this subcase was originated as a Motion to File Late Notice of Claim on July
12, 1999. Judge Wood granted that request on September 12, 1999 The matter was referred to
this special master and an Order Sewting Deadlines was issued on November 8, 2000. The
Department of Water Resowrces (IDWR) submitted a Director’'s Report on December 28, 2000,
disallowing the clam.  The claimant’s Objection was filed on January 24, 2001.

At the trial witnesses were called and testified and Exhubits A through F, K and L were
admutted into evidence, without objection. The special master took judicial notice of Exhibits: G,
E T and ], as well as the Director's Report and a Report dated September 14, 2001, from IDWR
prepared at the special master’s request pursuant 1o Rule 706, IRE.

. STANDARD OF REVIEW
At the tal of a subcase in the SRBA the Director’s Report becomes part of the record of
the mial and consututes pnma facie evidence of the nature and extent of the claimed right. 1.C.
secion 42-14111(4). When a party objects to the Director’s Report the presumption created by
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statute imposes upon the objector the burden of going forward with evidence to rebut or meet this
presumption. State vs. Hagerman Water Right Owners, Inc. 130 ldaho 736, 746, 947 P.24 409,
419 (1997). Where, as in this case, the claim has been reported disallowed, the claimant/ob)ector
has the burden to prove each and every ciement of a claimed water right. [.C. Section 42-1411(5),
McCray vs. Rosenkrance. 135 Idaho 509, 20 P.3™ 693 (2001). In this subcase IDWR decided
from its view of the well site, that the well had never been compieted. This conclusion was based
upon the observation that there was no pump, nor eiectricity at the wellhead. IDWR did not make
a determunarton that the well if used in the past had been abandoned or forfeited. However,
neither the Director’s Report nor the 706 Report contain sufficient evidence to have reached that
conclusion, 1n any event. Gilberr vs. Smith, 97 Idaho 735, 552 P.2d 1220 (1976).

IV. DECISION

While it 1s undisputed that at the time IDWR conducted its field exaxmnation of this site,
that the well was not operating nor was there an electncal pump attached, these facts alone are
wnsufficient to reach the conclusion of the Director’s Report. After reviewmg the entre record of
the trial, this special master finds that the claimanvobjector has met his burden concerming this
claimed right. Omn July |, 1954, the subject well was developed, as clamed. There was not a
pump or clectricity because the well was artesian and produced water naturally, withour artificial
assistance. (1.e. an electncally dnven pump). The special master is satisfied that the pump was
used with the elements of the water right for several years. In 1992 the flow became erratic and
unrehable and stopped flowing completely by January 1993 From the evidence presenmted, it
seems that the water level in the nearby aquifer has dropped in the last dozen years or so. The
most likely cause of this 1s that other users are mining the aquifer water with new large volume
pumping wells. {Although drought mught be contributing, as well). (Exiubit F and the testimony
of the claimant).

The purpose of tins adjudication i1s to determine the existence of claimed water rights,
only. The solution 1o how the claimant may receive his water 1s beyond the scope and authority of
this subcase and the adjudication. What this special master can decide 1s whether the claimant had
a water nght at the ume the adjudication commenced in 1987. This special master finds that such
a nght exasts for irngation and stockwater. However. no home was ever built and therefore no
water used for domestic purpose. On that issue this special master finds that the claimant has met
his burden regarding ungation and stockwater and 15 entitled to a partial decree as modified.
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V. RECOMMENDATION
The special master recommends that this claun be decreed pursuant to the findings from
trial, IT IS RECOMMENDED that the elements for water right 61-11877 be decreed as set forth
in the Attached Recommendation for Partial Decree pursuant to L.R.C.P. 54(b).

DATED: February 17, 2004, @ (@

THOMAS R. CUSHMAN
Special Master
Snake River Basin Adjudication

CERTIFICATE OF MAILING

I certify that a true and correct copy of DECISION and REPORT was mailed on February
17, 2004, with sufficient first-class postage prepaid to the following:

Director of [IDWR
PO Box 83720
Boise, ID 83720-0098

Paul Batruel
Rt. 1, Box 426
Glenns Ferry, I1d 83623
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I¥ THE DISTRICT ZOURT OF THE PIFTH JUDICIAL DISTRICT OF THE
S3TRTE Of IDAHG. IN AND FOR THE COUMYY OF THIN PALLS

In Re SRB4 . PARTIAL DECREE PURSUANT TO MFEB'7 m2'3‘5
; I R.C.P Seibl FoOR

Case No. 3%376

. Warar Right §1-1167-

NAME AND ADDREGS : BATRUBL DAIRY
MARY SATRUEL
PAUL BATRUEL
RT . BOX 436
GLEMMNS FERRY, ID 836323-978§

QUANTITY . 9.09 C¥s

THE QUANTITY OF WATER UMORR THIS RIGHT POR STOCKMATER USE
FWALL NOT BXCBED 13,000 GALLONS DER DAY

PRIORITY DATE: 07/01/1954

POINT QF DIVERSION To%8 ROSE $13 NESE wichin Elmors Sounty

PURPOBE AND

PERICD OF UBE- PURPOSE QF USE PERIOD OF USE QUMFITITY
[rrigataon 04-91 TO 10-31 Q.07 CPs
Stogkwarar 01-01 TO 12-1: 0.02 CFs

PLACE OF USE- Irrigation Wichic Elmore Councy

TO55 RINE S18 MEW 7.0

7.0 Acres Toral

Stockwater wichin Rlmore Couney
Seme a4 Irrigacion

OTHER PROVISIONS NECESSARY POR DEFINITION OR AOMINISTRATION OF THIS WATRR RIGKT:

THIS PAMRTIAL DECREF I5 SURJECT TO SUCH QEMERML PROVIGIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THRE BPFICIENT
ADMINISTRATION OF THE WATRR RIGHTE AS MAY BE JLTIMATELY
DETERMINED BY THE COURT AT A POLNT IN TIME MO LATER THAN THE
ENTRY QF A PINAL UWIFIRD DECREE. [ C SECTION 42-14121%)

RULEZ 54 (b/ CERTIFICATE

With respact "0 -Re 198uns derermines oY the above judgment or crdar. .c a hareby CERTIRIED, in acoordancs
with Rule S4(b). I.R.C.p that the court hae detscmined Lhat chere i no just reason far delay of the sncry af a
fiaal judgment and that the toust hag and does hereby direct Chat the above Judgment or order shall be a Final
Judoment upon which execurion MaY ~3Sue and AN appeal may he caken ag provided by thne I[dana Appel.ate Rulea

Johs M. Melangon
Preaiding Judge of ~he
Saake River Bazan Adjudication

SRBA PARTIAL DECREE PURSUMNT TQ i .R.C.P 5a(b; PAGE |
Water Right 61-1.§7" Pila Numoer 00163 Fab-17-2064



