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LING, ROBINSON & WALKER Ei
P. O. Box 396 %%
Rupert, Idaho 83350

Telephone (208) 436-4717
Facsimile (208) 436-6804
ISB No. 1018

Attorneys for Claimant,
Ben D. Jernberg

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 31-07311

Case No. 39576, MOTION TO SET ASIDE AND VACATE PARTIAL
DECREE AND TO ALLOW THE FILING OF A
LATE OBJECTION

COMES NOW the claimant, Ben D. Jernberg, by and through
his attorney of record, Roger D. Ling of the firm Ling, Robinson &
Walker, and moves the Court, pursuant to Rule 7(b) (1) of the Idaho
Rules of Civil Procedure, for an Order setting aside and vacating
the Partial Decree entered in Subcase No. 31-07311 on the grounds
and for the reasons that said partial decree is void and consti-
tutes a fraud upon the Court, and good cause appears for the
granting of such motion pursuant to Rule 60(b) of the Idaho Rules

of Civil Procedure, and to grant leave to claimant to file a late

objection.

MOTION TO SET ASIDE AND VACATE PARTIAL DECREE
AND TO ATLLOW THE FILING OF A LATE OBJECTION -1




Affidavits of claimant Ben D. Jernberg and Roger D. Ling,
and a memorandum of law are submitted herewith in support of this
motion, which motion is supplemental to the motion of claimant Ben

D. Jernberg, who filed with the court written documents deemed to
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constitute a motion, pro se, dated April 14, 2003.

Oral argument is requested on this motion.

DATED this 15th day of July, 2003.
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IN THE DISTRICT COQURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576,

This is a memorandum in support of claimant’s motion to
set aside and vacate the partial decree entered in this subcase

pursuant to Rule 60(b) of the Idaho Rules of Civil Procedure and to

Subcase No. 31-07311

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION

BRIEF NARRATIVE

allow the filing of a late Objection.

POINTS AND AUTHORITIES

Unlawful Procedures of IDWR in Issuing License

Idaho Code §42-229 entitled "Methods of appropriation.”

states:

The right to the use of ground water of this
state may be acquired only by appropriation.
Such appropriation may be perfected by means
of the application permit and license proce-
dure as provided in this act;

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION -1
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But the administration of all rights to the
use of ground water, whenever or however
acquired or to be acquired, shall, unless
specifically excepted herefrom, be governed by
the provisions of this act.

Idaho Code §42-217 provides the means by which a permit
holder may provide proof of application to beneficial use of water
diverted under a permit. It further provides that upon receipt of

the applicant’s proof, the Department of Water Resources shall

examine and cause to be examined:

1. The place where such water is diverted
and used, and, if the use is for irrigation,
he shall ascertain the area and location of
the land irrigated and the nature of all the
improvements which have been made as a direct
result of such use.

2. The capacities of the ditches or canals
or other means by which such water is conduct-
ed to such place of use, and the quantity of
water which has been beneficially applied for
irrigation or other purposes.

Idaho Code §42-219 entitled "Issuance of license -

Priority. =", provides:

Upon receipt by the Department of Water
Resources of all the evidence in relation to
such final proof, it shall be the duty of the
Department to carefully examine the same, and
if the department is satisfied that the law
has been fully complied with and that the
water is being used at the place claimed and
for the purpose for which it was originally
intended, the department shall issue to such
user or users a license confirming such use.

This section of the Idaho Code further provides that the

license shall state the purpose for which water is used, the

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 2
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quantity of water which may be used and if such use is for
irrigation, such license shall give a description, by legal
subdivisions, of the land which is irrigated by such water. It
further provides that such license shall state the capacity of the
works, the date when proof of beneficial use of such water was
made, and the date of the priority of the right confirmed by such
license. (I.C. §42-219(3)) Finally, Idaho Code §42-219(8)
provides that only when the department finds that the applicant has
not fully complied with the law and the conditions of the permit
may it issue a license for only a portion of the use which is in
accordance with the permit. This section does not provide, nor
does any other section of the Idaho Code allow the department to
issue any license which does not constitute a right to use the
water, nor may it issue a conditional license which is subject to
and conditional upon some future act to become a licensed right to
use waters of the State of Idaho.

Idaho Code §42-220 entitled "Effect of license. "
provides:

Such license shall be binding upon the state
as to the right of such licensee to use the
amount of water mentioned therein, and shall
be prima facie evidence as to such right; and
all rights to water confirmed under the provi-
sions of this chapter, or by any decree of
court, shall become appurtenant to, and shall
pass with a conveyance of the land for which
the right of use is granted. The right to
continue the beneficial use of such water
shall never be denied nor prevented for any

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 3
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cause other than the failure, on the part of
the user or holder of such right, to pay the
ordinary charges or assessments which may be
made or levied to cover the expenses for the
delivery or distribution of such water, or for
other reasons set forth in this title: Pro-
vided, that when water is used for irrigation,
no such license or decree of the court allot-
ting such water shall be issued confirming the
right to the use of more than one second foot
of water for each fifty (50) acres of land so
irrigated, unless it can be shown to the
satisfaction of the department of water re-
sources in granting such license, and to the
court in making such decree, that a greater
amount is necessary, . . .

Idaho Code §42-237f provides:

Adjudication of water right. - The provisions
of §8§42-1401 - 42-1405, relative to adjudica-
tion of water rights shall be applicable to
all water rights acquired under this act.

In the adjudication of water rights in the State
Idaho, the Director of the Department of Water Resources
required to prepare a Director’s Report on the water system to
adjudicated as provided by §42-1411, Idaho Code. Subsection (2)
this section provides, in part:

The director shall determine the following
elements, to the extent the director deems
appropriate and proper, to define and adminis-
ter the water rights acquired under state law:
(a) « . .

(by . . .

(c) The quantity of water used describing the
rate of water diversion or, in the case of an
instream flow right, the rate of water flow in
cubic feet per second or annual volume of
diversion of water for use or storage in acre-
feet per year as necessary for the proper
administration of the water right;

MEMORANDUM IN SUPPORT OF MOTICN TO
SET ASIDE AND VACATE PARTIAL DECREE
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(d) The date of priority;
(e) The legal description of the point(s) of

diversion; . . .
(f) The purpose of use;
(g) « « =«

(h) A legal description of the place of use;

if one (1) of the purposes of use is irriga-

tion, then the number of irrigated acres

within each forty (40) acre subdivision, . . .

(1) Conditions on the exercise of any water

right included in any decree, license, or

approved transfer application; and . . .

(Emphasis added.)

On February 20, 1979 claimant filed his application for
permit with the Idaho Department of Water Resources (IDWR), Permit
No. 31-7311, to appropriate 16 cfs of water from a well for the
irrigation of approximately 1200 acres. (Jernberg Affidavit, 13).
Such appropriation of water was consistent with §42-229, Idaho
Code. Proof was submitted to IDWR by claimant as required by Idaho
Code §42-217. Pursuant to said section of the Code, IDWR
thereafter caused an examination toc be made by the Department of
the place where such water is diverted and used, at which time the
agent established the area and location of the land irrigated and
the capacities of the pump, ditches and works. (Jernberg Affida-
vit, 94) (See attachments to Ling Affidavit). The Beneficial Use
Field Report by the Department described two wells at two points of
diversion from which ground water was diverted for the flood
irrigation of 1124 acres in Jefferson County, Idaho owned by

claimant. In the report, it was established under paragraph G that

the new west well had a diversion capacity of 16 cfs, that the east

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
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well which was licensed to divert 8.25 cfs under Water License Nos.
31-2395 and 31-2357 was diverting only 5.83 cfs, and the west well
was only diverting 13.45 cfs, for a total of 19.28 cfs, which was
greater than the 16 cfs sought to be obtained under the permit. It
was found that 1124 acres were being irrigated. 1In that report, it
was recommended that a license be issued for 16 cfs with an annual
volume of 3,934 acre-feet for the irrigation of 1124 acres. At
this point in these proceedings, the calculations, intent and
recommendations were consistent with the Idaho Code and the
statutory duties of the Director of the Department. On June 15,
1987, claimant received a draft of the license to be issued

pursuant to Permit No. 31-7311 for a diversion of 13.45 cfs for the

irrigation of 1124 acres. (Jernberg Affidavit, 95). In March,
1989, claims were prepared by IDWR for claimant’s three water
rights, including the water right represented by Permit No.
31-7311. (Jernberg Affidavit, 96). A license still had not been
issued by that date. After numerous letters between Jernberg and
the Department, a license was issued on September 5, 1997 over 10
years after the draft license was submitted to Jernberg on June 15,
1987. The license issued (see attachment to Jernberg Affidavit)
provided for the diversion of 4.62 cfs for the irrigation of 461
acres and provided in the license for an additional 4.99 cfs of
ground water to be diverted onto 663 acres of uncultivated pasture

owned by Jernberg. Although it was unclear and unknown to Jernberg

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 6
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as to why the sum of these two diversion rates was less than the
amount recommended in the report of the Department, Jernberg
assumed, as the law must also assume, that both diversions were for
irrigation, as they were made under a permit for irrigaticn, and
were used for irrigation. If the license was to be interpreted in
any other manner, it would be inconsistent with Idaho Code §42-217
and would be inconsistent with the duty of the Department to issue
a license under Idaho Code §42-219.

The Department, in making its Recommendation on the claim
of Jernberg for Water Right No. 31-7311, caused the court to follow
the license it had issued for Water Right No. 31-7311, without
advising the court or explaining that the license was issued
contrary to law. It was only when claimant Jernberg attempted to
transfer a portion of his water rights to a new place of use that
he discovered the interpretation being given to the license and the
partial decree by the Department, shown by the letter to Jernberg
dated March 11, 2003 and attached to the Ling Affidavit. Claimant
was further advised that the license and partial decree, as to the
4.99 cfs authorized to be diverted, was not a water right for the
irrigation of lands, but it does not describe the beneficial use to
which the water was to be used. By issuing a license that was not
authorized by statute, the Department was limited in its options in

dealing with this right in the future, as indicated in its letter

of March 11, 2003.

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION -7
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Failure by IDWR to Recognize Irrigation of
Natural Grasses and Vegetation as a Beneficial Use

It appears that the Department issued a license that is
not authorized by the statute of the State of Idaho because of its
concerns that the irrigation of natural grasses and vegetation to
be used for the pasturing of livestock was not a beneficial use of
water for irrigation. There is absolutely no legal authority for
the Department to take this position. In Pyke v. Burnside, 8 Idaho
487, 69 P. 477 (1902), the Idaho Supreme Court made it clear that
the irrigation of land upon which there was a natural meadow,
sagebrush and other vegetation was a beneficial use of water for
irrigation and the person using the water was entitled to a water
right, with the only improvements being ditches by which the water
was spread over all of the land. This holding by the Idaho Supreme

Court was affirmed in Rudge v. Simmons, 39 Idaho 22, 226 P. 170

(1924). The court found that in 1906, the Nortons had cleared and
plowed portions of their land which they watered by surface
irrigation. The remainder of the water diverted was carried
through their ditch to the higher lands and allowed to flow out in
such a manner as to subirrigate a considerable area of the lands
which had not been cleared and plowed, but which was a natural
meadow, that produced native grass sufficient to produce a partial
crop of hay which they yearly harvested, and also upon the

remainder of this land that was used for pasturing their stock.

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 8
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The court then quoted from Pyke v. Burnside, supra., where it was

held: "Where one constructs a ditch and conducts water upon his
land year after year, and permits the same to spread out over wild
hayland for the purpose of making hay, or using such land for
pasture, he thereby secures the right to the use of sufficient
water to irrigate such land, provided the amount of water so used
is sufficient for that purpose, such use being a beneficial one."

The court then found that the Nortons had made a valid
appropriation of 445 inches of water where the water that was not
used on the cultivated was used to subirrigate the wild hayland and
the pasture land, and that the yield of the wild hay and pasture
land was sufficiently increased to show a beneficial use.

Finally, the Idaho Appellate Court in McAtee v. Faulkner

Land & Livestock, Inc., 113 Idaho 393, 744 P.2d 121 (Idaho App.

1987), affirmed the above decisions when it affirmed the District
Court in its finding that there had been no abandonment or
forfeiture of the water rights of a landowner where the decreed
right owners had put the water to beneficial use by diverting it
regularly to irrigate grazing lands. The court again stated: "Our
supreme court has held that water is put to a beneficial use when
it is diverted to irrigate wild pasture.”

There is absolutely no basis by which the Department had
the legal right or authority to alter a long-standing rule that the

irrigation of natural grasses is a beneficial use. By issuing an

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION -9
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ambiguous and unlawful license, it was void, and the Department
caused this court to enter a partial decree affirming a water right
that is not recognized under Idaho law and is contrary to the
statutes of the State of Idaho in regard to the licensing of water
rights used for irrigation. It is respectfully submitted that the
partial decree entered in this case which recognizes the right to
use water on lands growing natural grasses used for pasture, but
finds that this use is not a water right issued for irrigation, is
beyond the jurisdiction of the court and by submitting a void
license to the court, the Department committed fraud upon the court
which is sufficient basis to relieve claimant from the partial

decree.

Authority of the Court to Set Aside and Vacate a Partial Decree

Rule 60(b) of the Idaho Rules of Civil Procedure provides
in part that "On motion and upon such terms as are just, the court
may relieve a party or his legal representative from a final
judgment, order, or a proceeding for the following reasons: . . ."
One of the reasons set forth in this Rule is "(4) the judgment is
void;". The Rule provides that a motion for this reason shall be
made within a reasonable time. 1In this case, the claimant did not
become aware that the partial decree did not grant him a water
right for the irrigation of the natural grasses for pasture, and
therefore he could not have determined prior to 2003 that the

partial decree was void. 1In Catledge v. Transport Tire Co., Inc.,

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
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107 Idaho 602, 691 P.2d 1217 (Idaho 1984), in discussing I.R.C.P.
60(b)(4), the court stated: "To hold that a judgment is void,
there generally must be some jurisdictional defect in the court’s
authority to enter judgment, because the court lacks either
personal jurisdiction or subject matter Jjurisdiction. First
Security Bank v. Neibaur, 98 Idaho 598, 570 P.2d 276 (1977)." It
is respectfully submitted that the partial decree entered in this
case is void, as the SRBA court lacks subject matter jurisdiction
to issue a decree based on a license which contained a conditional
use of water, allowing the diversion of 4.99 cfs of water on
described lands used for pasture, but fails to provide that the
diversion of such water is for irrigation, and which further
provides that such use of water on uncultivated pasture land could,
at the discretion of the Director, be modified or curtailed upon
there being any application for transfer proposing to change the
poeint of diversion, place of use, nature of use, or period of use
of this right. Such partial decree, following the license, is also
void as it provides, contrary to statutory provisions for the
licensing of water for irrigation, that the additional use of 4.99
cfs is not an appurtenance of the land upon which the water is
diverted. It is respectfully submitted that the court lacked
subject matter jurisdiction to adopt the provisions set forth in
the license by the Director of IDWR.

Claimant also seeks to set aside the partial decree under

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 11
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the provisions of I.R.C.P. 60(b) which allows the court "to set

aside a judgment for fraud upon the court." The court in Compton

v. Compton, 101 Idaho 328, 612 P.2d 1175 (1980) carefully reviewed
the relief to which a party is entitled under I.R.C.P. 60(b). The
court discussed the last paragraph of I.R.C.P. 60(b) and stated:
"I.R.C.P. 60(b) also specifically preserves 3 pre-existing means of
attacking a final judgment.” The court then, after restating the

last sentence of Rule 60(b}, stated:

The rule’s preservation of these three powers
of the district court, to entertain an equita-
ble independent action to relieve a party from
judgment, to challenge, within one year, a
judgment entered against a party not served,
and to set aside a judgment for fraud upon the
court, does not amount to an affirmative grant
of power; instead, it only guarantees whatever
power existed prior to the rule’s promulga-
tion. 612 P.2d 1180-1181.

The court in Compton, supra., in discussing the "fraud upon the

court" power of the district court, stated:

Apparently such fraud will be found only in
the presence of such "tampering with the
administration of Jjustice" as to suggest "a
wrong against the institutions set up to
protect and safeguard the public . . ." Hazel-
Atlis Glass Co. v. Hartford Empire Co., 322
U.S. 238, 246, 64 sS.ct. 1997, 1001, 88 L.Ed.
1250, 1256 (1944) (fraud upon the court found
where attorney for patent holder wrote article
describing patent as unique, and arranged for
publication in trade journal under name of
ostensibly disinterested expert; court relied
on article in reaching decision; construing
identical language of F.R.C.P. 60(b); . . .
612 P.2d at 1181.

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 12
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It is respectfully submitted that fraud upon the court did occur in
this proceeding, when the Department recommended a water right
based upon a license which was not authorized by law to be issued
containing the conditions and restrictions therein, and without
acknowledging that the use of the water was for irrigation. The
court also fully discussed the nature of the fraud upon the court,
including whether or not such fraud was intrinsic or extrinsic
fraud. 1In discussing these standards, the court agreed that the
distinction between intrinsic and extrinsic fraud is simply another
way of phrasing the question, and is of limited utility in actually
resolving it. The court stated: ."The task remains to strike a
balance between two competing interests. On the one hand rests the
need for finality of actiomns. On the other is the decidedly
unsavory ‘spectacle of the law bearing down mercilessly, and
perhaps ruinously, to collect and deliver over the fruits of
undoubted fraud.’ Shammas v. Shammas, 9 N.J. 321, 88 A.2d 204, 209
(1852, . . ." 612 P.2d at 1182. Finally, the court stated:
"Determining the degree of fraud demonstrated by particular facts
requires an assessment of the nature of the relationship between or
among the parties who are alleged to have acted fraudulently, and
the character of the actual conduct involved." 612 P.2d at 1182.

It is respectfully submitted that a degree of trust and
obligation existed in the dealings between claimant and IDWR.

Although the Department may not have held a fiduciary duty in

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE
AND FOR LEAVE TO FILE LATE OBJECTION - 13
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respect to the claimant, it certainly was an institution relied
upon by landowners to obtain a water right for their lands. It
also is an institution set up to protect and safequard the public
in not only obtaining appropriate water rights for use on lands
within the State, but to protect those rights in such manner as may
be necessary. Although the Department’s fraud upon the court may
have not been intentional, it nevertheless was based upon an ultra
vires act and was beyond the statutory authority of the Director to
proceed.

It is also respectfully submitted that this issue 1is
properly before the Court pursuant to Rule 60(b), even though no
independent action has been filed. The court found in Matter of
Estates of Cahoon, 102 Idaho 542, 633 P.2d 607 (1981), that a
petition in a probate proceeding to reopen the estates was
appropriate under I.R.C.P. 60(b). The provisions of I.R.C,P. Rule
60(b) that provide that an independent action may be brought to
relieve a party from a judgment for fraud upon the court was

addressed in Eliocpulos v. Idaho State Bank, 129 Idaho 104, 922 P.2d

401 (Idaho App. 1996). The court, in addressing a party’s remedies
under Rule 60(b) stated: "Although an independent action for
equitable relief from a fraudulent judgment may, “in theory,’ be
brought in any court of competent jurisdiction, “[{tlhe normal
procedure to attack a judgment should be by motion in the court

that rendered the judgment.‘" (Cases cited.) 922 P.2d at 406.

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAL DECREE

AND FOR LEAVE TO FILE LATE OBJECTION =~ 14
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The court then approved a motion that had been filed to set aside
a judgment under I.R.C.P. 60(b) that alleged "fraud upon the
court."
CONCLUSION

It is respectfull& submitted that the Motion to Set Aside
and Vacate the Partial Decree entered in this subcase be granted.
The partial decree is void, as contemplated by Rule 60(b) of the
Idaho Rules of Civil Procedure in that it approves a conditional
water right set forth in a license for diversion of water on
natural grasses used for pasture, but not a right for irrigation,
which conditions and restrictions are not authorized by the
statutes of the State of Idaho which grant the Director of the
Idaho Department of Water Resources authority to issue licenses,
and is inconsistent with the laws of the State of Idaho as
previously established by decisions of the Idaho Supreme Court. It
is respectfully submitted that the Motion to Set Aside and Vacate
the Partial Decree is further authorized and appropriate in that
said partial decree was obtained by the Department of Water
Resources through a fraud upon the court in issuing a license that
was not authorized by law, was ambiguous, and is now being
interpreted by the Department as a license that does not establish
a water right and is a right to use water for the irrigation of
wild pasture lands and grasses but is not considered to be a right

for the use of water for irrigation. It is further respectfully

MEMORANDUM IN SUPPORT OF MOTION TO
SET ASIDE AND VACATE PARTIAI. DECREE
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submitted that the issues raised in this motion should be properly
framed in an Objection to the Recommendation of the Director upon
the partial decree being vacated and set aside. Thé Snake River
Basin Adjudication is a unique proceeding in which the majority of
the claimants are acting in their own behalf in identifying and
establishing their claims to a water right, and that claimants rely
extensively upon individuals and staff of the Idaho Department of
Water Resources in obtaining and establishing their claims to water
rights. Because of the unique relationship between individual
water users and the Department, a certain trust exists and is
properly relied upon in an institution of the State charged with
the appropriation and distribution of water in the State, and
proceedings should be carefully construed and reviewed toc insure
that equity and justice prevails. Claimant should have the
opportunity to establish his claim No. 31-07311 as provided by the
laws of the State of Idaho.
Respectfully submitted this 15th day of July, 2003.

LING, ROBINSON & WALKER

VL oS P

Roger Llng k:>
Attorneys for clalmant

Ben D. Jernberg
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. Ay @/1/
Roger D. Ling, Esq. Gy - &
LING, ROBINSON & WALKER "y, 6, "0
P. 0. Box 396 KO
Rupert, Idaho 83350 T,
Telephone (208) 436-4717 U,
’CQC

Facsimile (208) 436-6804
ISB No. 1018

Attorneys for Claimant,
Ben D. Jernberg

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 31-07311

Case No. 39576, AFFIDAVIT OF BEN D. JERNBERG IN SUPPORT
OF MOTION TO VACATE AND SET ASIDE PARTIAL
DECREE AND LEAVE TO FILE LATE OBJECTION

P e

STATE OF IDAHO )
ss.
County of Fremont )

Ben D. Jernberg, being first duly sworn on oath, deposes
and states:

1. That your affiant is an adult resident of the State
of Montana, and makes this Affidavit on his own personal knowledge,
is competent to testify to the matters stated herein, and this
Affidavit sets forth facts as would be admissible in evidence.

2. That your affiant is the owner of over 1900 acres in
Jefferson County, Idaho, which land has been owned continuously

from 1956 to this date. On November 13, 1956, I obtained a permit

from the Idaho Department of Water Resources (IDWR) to irrigate 356

AFFIDAVIT OF BEN D. JERNBERG IN SUPPCRT
OF MOTION TO VACATE AND SET ASIDE PARTIAL
DECREE AND LEAVE TO FILE LATE OBJECTION -1
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acres from a well on my property which produced 8.25 cfs. I
obtained a second permit to divert water from the same well on
October 9, 1961, for the irrigation of 324 acres.

3. On February 20, 1979, I filed an Application for
Permit, now known as 31-7311, with IDWR to appropriate 16 cfs from
a new well for the irrigation of approximately 1200 acres. On
August 2, 1984, proof was submitted to show that the well had been
drilled and water was diverted from the well and used for
irrigation under Permit No. 31-7311, and that there was diverted
from said well ground water at the rate of 16 cubic feet per
second.

4. On Auqust 21, 1986, the IDWR caused an examination
of the works and land irrigated under Permit No. 31-7311 to be
made. Under this examination, it was established that the new well
under Permit No. 31-7311 produced 13.45 cfs and the old well under
the two earlier rights produced 5.83 cfs, for a total of 19.28 cfs.
As this was more than the 16 cfs requested in the permit, it was
recommended that a license be issued under Permit No. 31-7311 for
16 cfs from two diversion points, for the irrigation of 1124 acres
found to be irrigated. A portion of 1124 acres being irrigated was
planted to grain crops, and a portion was pasture and meadowlands
used for the pasturing of livestock, which pasture consisted of
natural grasses and vegetation.

5. On June 15, 1987, I received a letter from Jim

AFFIDAVIT OF BEN D. JERNBERG IN SUPPORT
OF MOTION TO VACATE AND SET ASIDE PARTIAL
DECREE AND LEAVE TO FILE LATE OBJECTION -2
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Johnson of IDWR, together with a draft of the license to be issued
pursuant to Permit No. 31-7311 for the diversion of 13.45 cfs for
the irrigation of 1124 acres. Nearly two years later, on March 3,
1989, this affiant received a letter from Gary Spackman of IDWR
indicating that additional information was required before the
license could be issued because of the use of a portion of the
water on uncultivated lands.

6. On March 10, 1989, this affiant sent a letter to
IDWR explaining that he diverts 20 cfs from his two wells for the
irrigation of his cropland on which grain is grown and the pasture
land used for the pasturing of this affiant’s cattle. Nothing was
heard further from IDWR on this affiant‘’s Permit No. 31-7311. On
March 31, 1989, a Claim was filed, with the aid of IDWR, in the
Snake River Basin Adjudication for 13.45 cfs for the irrigation
from the new well of 1124 acres, in conjunction with Water Right
Nos. 31-02357 and 31-02395 which had been previously obtained and
are above referred to. That SRBA Claim prepared by IDWR for this
affiant to sign shows that the basis of the claim was a "permit."

7. On July 6, 1995, this affiant inquired as to why a
license for Permit No. 31-7311 had not been issued and the fact
that this affiant had received no word from IDWR since filing a
claim for said water right in the Snake River Basin Adjudication.

8. On July 31, 1995, this affiant received a letter

from the IDWR advising me that the license had not been issued and

AFFIDAVIT OF BEN D. JERNBERG IN SUPPORT
OF MOTION TO VACATE AND SET ASIDE PARTIAL
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that there was a need to obtain additional information on the
volume of the diversion from the well. On August 5, 1995, this
affiant wrote to IDWR advising it that all of the water diverted
from the two wells was used for the irrigation of this affiant’s
lands.

9. On September 5, 1997, a license was issued for Water
Right No. 31-7311. This license indicated that this affiant had
the right to divert 4.620 cfs for the irrigation of 461 acres and
an additional 4.99 cfs for the irrigation of 663 acres of unculti-
vated pasture land owned by this affiant. No explanation was given
to this affiant as to why the previous recommendations as to the
rate of diversion was substantially reduced even though the total
acres to be irrigated was 1124 acres, nor did the Idaho Department
of Water Resources or any representative of it advise this affiant
that a right to divert in addition to the 4.62 cfs, 4.99 cfs did
not constitute a valid water right. A copy of said water right
license is attached hereto as Exhibit "A" and made a part hereof.
This affiant received no explanation as to what the condition which
states ". . . this additional use is not an appurtenance of the
land upon which it occurs." means. Condition number 9 on the
license was also strange and ambiguous to me, and was never
explained as to what it might mean. I assumed that IDWR was
providing me the same license that they had originally indicated

would be given to me, with a slight reduction in the rate of

AFFIDAVIT OF BEN D. JERNBERG IN SUPPORT
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diversion. All water diverted under these three rights was for
irrigation, and was used to irrigate lands of this affiant, some of
which were cropland and some of which were natural pastures.
Without such irrigation, no crops or pasture could or would have
existed.

10. Preliminary Recommendations were sent to this
affiant from IDWR on his claims in the SRBA on January 18, 2001.
A Notice of Error was sent to the Idaho Department of Water
Resources on April 11, 2001, but no changes were made to the
Preliminary Recommendations. It appears that the Recommendations
on the water rights of affiant were made by IDWR and mailed to
affiant on May 2, 2001, but at a new address that had not been
previously used. Unfortunately, these Recommendations were not
discovered by this affiant for over a year and a half after they
were mailed. Again, this affiant had no reason to believe that he
did not have a water right to irrigate the 1124 acres he was
irrigating under Water License No. 31-07311.

11. From January 18, 2001 to February, 2003, this
affiant has continued to use the diversion from these two wells for
the irrigation of cultivated crops and natural pasture lands, that
said irrigation was necessary to grow a crop and to grow grasses
and other natural vegetation for the pasture, and no restrictions
or concerns have been asserted that such diversions were not

authorized under a duly adjudicated water right.
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12. In February, 2003, this affiant contemplated a
transfer of a portion of his water rights to new lands for the
irrigation of those new lands. In reviewing the requirements to
make a transfer, and in discussions with employees and representa-
tives of the Idaho Department of Water Resources, this affiant was
advised, for the first time, that he did not have a water right to
divert the 4.99 cfs for the irrigation of 663 acres of dry land
grazing lands and that the 4.99 cfs in his Water Right No. 31-7311
could be cancelled on seeking to transfer the water to a new place
of use. On March 5, 2003, this affiant sent a letter to the
Department of Water Resources expressing his concern that histori-
cally the early water rights obtained for the irrigation of his
lands in Jefferson County were used to irrigate uncultivated
pasture ground until such time as the lands were from time to time
converted to cultivated croplands. He expressed his concern with
the Department’s position that they were justified in reducing the
amount of his license because he was irrigating pasture lands, that
all lands being irrigated were not included in the Recommendations,
and that the water rights were now being interpreted by IDWR to not
be water rights at all, but some unknown right to use water which
may be cancelled at the discretion of the Director. In later
conversations with IDWR employees, this affiant discovered that
IDWR was now requesting that he employ an agricultural consultant

to assess the amount of feed grown on his pasture ground using

AFFIDAVIT OF BEN D. JERNBERG IN SUPPORT
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Water Right Nos. 31-02357 and 31-07311. This affiant expressed his
concern to IDWR about this new requirement in his letter of March
8, 2003. On March 11, 2003 this affiant, in a discussion with an
employee of IDWR, first discovered that he did not have a water
right for the irrigation with 4.99 cfs his pasture lands and that
in any attempt to transfer that use, the use could be modified or
curtailed by the Director. Additional letters were written by this
affiant expressing his concern with the position taken by IDWR in
letters of March 13, 16 and 18, 2003.

13. On March 19, 2003, this affiant was advised by
Harold Jones of the Idaho Department of Water Resources that
partial decrees had been entered and the time for challenging those
decrees had expired, and that the Department could do nothing
further for this affiant and that it would be necessary for this
affiant to provide the data on water use volumes on the irrigated
pasture lands. On March 25, 2003, this affiant was advised by
Jones of IDWR that this affiant would have to go to court to get
the partial decrees changed, and that he should proceed with the
help of an attorney. On April 14, 2003, this affiant sent a letter
to the Snake River Basin Adjudication District Court in Twin Falls,
Idaho in regard to the position of IDWR that he does not have a
water right for the irrigation of his natural pasture lands and
that any attempt to transfer the place of use of that water could

prevent him from irrigating any lands with the water diverted.
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14. That this affiant has always required the full
capacity of his two wells to irrigate his cropland and uncultivated
pasture lands, Afterx receiving the Order of the Honorable Roger S.
Burdick, Presiding Judge in the Snake River Basin Adjudication,
dated April 24, 2003, thie affiant employed an attorney to appear
at the status conference set for June 4, 2003, and said attorney,
Roger D. Ling, is presently employed by this affiant to represent
him in his efforte to have the partial decree for Water Right No.
31-07311 set aside and vacated, and that this affiant be given the
opportunity te file a late Objection to the Recommendations of the
Director for said water right. 1In view of the joint use under
Water Right Nos. 31-02357 and 31-02395, it would be advisable for

all three water rights to be set aside and vacated for further

action before the SRBA Courl.

FURTHER THIS AFFIANT SAITH NAUGHT.,

Bén D. Jernbergw k\)

SUBSCRIERD AND SWORN to before me this /Z- _ day of July, 2003,

MY COMAISSION EXP!@ Z&_——_—p
October 24, 2906

BONDED THRY' NOTARY m"m.u'::;mua\mn'};muotafy Public for Idaho
(SEAL) - Hing at: /ScAyo Prru
RICHARD J. ZIMMERMAMy QObmmission expires: /¢ -zy.- 26
Notary Public

State of Idaho

AFFIDAVIT OF BEN D, JERNBERG IN SUPPORT
OF MOTION TO VACATE AND SET ABIDE PARTIAL
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Department of Water Resources

WATER RIGHT LICENSE

 WATER RIGHT XO. - 31-07311

(%) oNg O RO

. Water diverted under this right, and an additicnal 4.99 cfs of
ground water diverted fzom the polnts of diverslon described
. above, may also be diverted onto 663 acres of uncultivated
pasture located in Sectlions 15, 15, 21, and 22 of Township 7
North, Rangs 34 Zast, B.H., but thls additional use ls not an e
appurtenance of the land upon which it occurs. S
Two points of diverslon are located in the SESW, S10, T7N, RI4E.UT
Rights 31-02357 and 31~02395 are P_.-o &Honn!— nnol nrl uo._r s of
diversion described above i 8 FE
Any application for txs.dfex unoco-wna no nﬂ!ﬁ. the nﬁb« of
i diversion, place of use, naturas of use,

- right or any portion of this right shall include for ..
consideration by the direstor the sntire use of water on the =y
uncultivated pasture land referenced above. Action taken by
B3 director on any such tranafe= application may include Fdbyw

modification or curtallment of all or -un pact of the
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b
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Roger D. Ling, Esg. 4%% Q?/ 4%9
LING, ROBINSON & WALKER > '{g O
Attorneys at Law %% 2%
P. O. Box 396 %
Rupert, Idaho 83350 q%%
Telephone (208) 436-4717 e

Facsimile (208) 436-6804
ISB No. 1018

Attorneys for Claimant,
Ben D. Jernberg

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 31-07311

Case No. 39576, AFFIDAVIT OF ROGER D. LING

—— — s

STATE OF IDAHO )
sSs.
County of Minidcka )

Roger D. Ling, being first duly sworn on oath, deposes

and states:

That the attached documents are copies of documents
received from Idaho Department of Water Resources as part of its

file on License No. 31-07311.

FURTHER THIS AFFIANT SAITH NAUGHT.

- "

7

Roge%jD. Ling ' (::y

AFFIDAVIT OF ROGER D. LING -1 -
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SUBSCRIBED AND SWORN to before me this /{"ﬁjday of July, 2003.

: JUDY BARNES
NOTARY PUBLIC
} STATE OF IDAHO

ic for Idaho

(SEAL) t: Rupert, Idaho

AFFIDAVIT OF ROGER D. LING -2 -
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. T HECEE)

e STATE OF IDAHO 0T 9 1988
DEPARTMENT QF WATER RESOURCES
BENEF'C‘AL USE FlELD REPORT Depaﬂmem of Water Resources
- H
A. GENERAL INFORMATION Permit No, 3 ,7 3
1. Owner. ,BBH / David Jarn berg Phone No. HUg- D521~ Ko 23
Current Addregs: £O. Box )‘/412 _Uilings T 579703
2, Accompanied by; . JOE._ Llomes — EXAM. DATE: _8 2/~ 6§
Address: M€ 63 Boz 1710 _ [erreken . phoneNe. 662-4Y¥96

Relationship to Permit Holder: Qﬂﬂfﬂ_}”‘

3. Source: _l‘;Lr_QuaMﬁc__ tributary to A//A

B. OVERLAP REVIEW .
1. Other water rights with eame place of use: 31-235 7,‘ 31 -23‘]‘5-,

Bﬁ)'pies Attached

2. Other water rights with same point of diversion: 3~ 35 7, 3i- 2398 Both fren
Easd  Weij (2 Copies Attached E{pies of Field Exam’s Attached
C. SYSTEM DESCRIPTION
1. Diversion System Diagram; Indicate all m mponents and distances between components. Indicate weir
size/ditch size/pipes i.d. a8 applicable. (B Alternative diagrem attached
My
CHOPIL
Scale: 17 = o cr MED
N 2
2. g:pv of U.S.G.8. Quadrangle Attached [ Aerisl Photo Attached y 199).
omr).?: 'lo::eti‘c:r‘:(qs‘)"t:: gfint(s) of divarsion and {required for irrigation of 10 acres or more). )

hoto of Divarsion and System Attached

(required far all but single household domestic groundwater, and stockwater.
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3. Narrative: Dascription (As operating at time of measuremant. indicate pressura numbor of sprinklers, etc.)

West  Welis pumg dyiven by kraotor (35, rpn : pte)
open dischoraes ' _inr—:'l'c diteh tesed for A food irrf'ga £ien,
'g gst  We I/Z pump  opéd _dise Mrjcs a’qwn.s-lrca.m

from west  well, ‘
¥ Mete diteh flov  oan be__ reverssed depending

wgon (A5€,
[N See Remarks on page 4 for continuation
4 i Pump Serial No.
ldwo:\‘:Ia';:li::"::?' Motar Maks Hp Motor Serisl No. Pump Make or Dischasge Size
West /A ?7 1 A | Ameritte | 5 80
Eost Us Moo | 60 4990 65 3 Wiatroat) 9767

*Code 10 correspond with No. an map and aerial photo
6. Point(s) of Divarsion;

Ident. |Gov't,

lot || % |% | Bes, | Twp. | Rge. | County Mathod of Determination/Ramarks
st Elsw| Jjo | TN | 3VE J‘ef-fer;oq A,é, 4.5, $hde Pfa,ggt};)ﬂ
Eas + SEsw| j0 | TNV | 2YE | Tefforsos| gnke Aeviel Phote

6. Place(s) of Usa: indicate Method of Determination

NEY NW SWy BE%
Twp, | Rge. | Sec. [NEWINWW[SWu] ety [NEwNwu[swvi|sew [NER]NwU[swi] sE% | WER [nwiijswial sew|  Totals
W [34E| 9 33 -[M]26| g6
|© H 28 32
15 39139]38|¥0[39 (40| 40| | 215

16 |39\ 4o|yo|4o|lyoi39|38]| 34|~ (20|~ |~ {39]39|33| 0| ¥ B
21 |40|3) 23|40
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D. FLOW MEASUREMENTS
1.

BA/dm;;\ul Data Sheets Attached

May. 3@ 2883 18:35AM P13

Calib.
Meassurement Equipment Type Make Modael No. Seorial No. Size Date
Pysmy Meder Spiantifsy 090187 |2k’
2. Measursmants:
West well= |3 45 c¥s
Eag# Well s 583 afs
Totel = 1928 of
R lhM: 2000 rpn @ trodtor = jocc  prpm (@ pump
(331 preducing ratie)
E. FLOW CALCULATIONS @ Additional Computation Sheets Attached
1. Measured Method: §ee Dis¢harc Aotes
2. Alternate Mathod for Chacking Purposes:  Abne  Avedleble
F. PUMP EFFICIENCY DATA (Optional)
Discharge Pressure: __Q. peix2.31= fr (1); Dynamic pumping levet: ft{2)
Total Head: {1) +(2) = (3) : Flow rate: cfs (4)
Water HP: (3) x (4)+ 88 = (5}
Meter Input KW: 3.6 x KHx CTR or -~ MULT x PTR x N/ T= (6)
Metar Input HP: (6)x 1.34 = (7)
Panel Input KW: Ave PF x Ave Volits x Ave Ampsx .001732 =
Panel Input HP: () x 1.34 = {7 Efficiency: (6)/(7)x 100 = %
G. VOLUME CALCULATIONS
1. Volume Caiculatians for Irrigation: .
V,p. = (Acres Irrigated) x {Irrigation Requirement) & J_Llu X 3.5°= “_3_13 lf; 0
Vor = [Diversion Rate (cfs]] x (Days in Irrigation Season) x 1.9835 = f600 X 214 X bif35= € 915,06
V = Smallerof Vi, and V;,, = 3934,0
2. Votume Calculations for Other Uses:  Alone
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" M. REMARKS AND OVERLA.. <EVIEW ANALYSIS
R1T (3~ 3357/ 31-2345) 19,19 afs

K o§

j6:00  pds redommended by permit
_ splrgfsfee Xk (24 ee o 22,98 pfs > Jhoo  ods
o Lepacity = 19 28 cfs > J§ o0 o
See Meme an ':?/c-t'c' ot _ use (Aaa A2, 1956) *

i. RECOMMENDATIONS
1. Racommended Amounts

Bonaficial Use Period of Use Asta of Diversion Annusl Volume
From Yo O [cfs) V (afa)

_I_c@_gjian 4~ p-i [é. 00 39 34,0

Totals: (600 pfs 39340 afe
2. Recommendad Amandments
Chenge P.D. as reflecied ebove C Add P.D. as reflected ahove [J None
'M{h::qa P.U. as reflected above U’f\;a—P—.U., os reflected above D Other
J. AUTHENTICATION
Fiaold Examiner's Name Te hn .,4 rem berrs
Signature [ W"‘ 3 "?[hg._
Certification Date Rl A r
CONSULTANT SEAL

Fiald Raport Preparation Date g-21-4¢

K. Licensing recommendation shall be prapared by an |daho Department of Water Resources
employee on a computer printout attached hereto.
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State of Id.. D ;
DEPARTMENT OF WATER RESOURCES

500 N. Skyline Dr,, Suite A, Idabo Falls, ID 83402-1718 « Phone: (208) 525-7161 FAX: (208) 525-7177

EASTERN REGION DIRK XEMPTHORNE
March 11, 2003 Governor
KARL |, DREHER
Director
Ben Jernberg

14306 W. Moniingstar Tr.
Surprise, Az, 85374

Mr, Jemberg:

Our Boise office and ] have bath received your fax about the transfer of water rights
31-7311 and 31.2395,

As 1 stated to you on the phone, you will have to have a qualified consuttant who is not a
Department Employee work on your transfer proposal.

That consuliant would have 1o establish actual water/acre foot use patterns on the grazing
ground referred 1o on water right 31-7311. That ground is the uncultivated pasture in
conditions/remarks #2 on the partial decree.

Vve included another copy of water right #31-7311. As you can see conditions/remarks
No. 1 & 2 are specific to the unique naturc of this right only when utilized in its original
place of use. Any transfer proposal cgn jeopardize that status.

You can always submit a transfer proposal without the consultant information. However,
1 doubt it would be approved. This is the only option we can offer you at this time,

Sincerely.

Harold 08
Water Resdlirce Supervisor

Cc: Jim Rush
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Roger D. Ling, Esq.
LING, ROBINSON & WALKER
P. 0. Box 396

Rupert, Idaho 83350
Telephone (208) 436-4717
Facsimile (208) 436-6804
ISB No. 1018

Attorneys for Claimant,
Ben D. Jernberg

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA

Case No. 39576,

" St St att”

Subcase No. 31-07311

CERTIFICATE OF MAILING

I hereby certify that on the 15th day of July,

I

served copies of claimant’s Motion to Set Aside and Vacate Partial

Decree and to Allow the Filing of a Late Objection, Memorandum in

Support of Motion to Set Aside and Vacate Partial Decree and for

Leave to File Late Objections,

Affidavit of Ben D. Jernberg in

Support of Motion to Vacate and Set Aside Partial Decree and Leave

to File Late Objection, and Affidavit of Roger D. Ling upon:

CERTIFICATE

IDWR Document Depository
P. 0. Box 83720
Boise, Idaho 83720-0098

Chief, Natural Resource Division
Office of the Attorney General
State of Idaho

P.0O. Box 44449

Boise, Idaho 83711-4449

OF MATLING -1 -
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ATTORNEYS AT LAW

RUPERT, IDAHO 83350-0396
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United States Department of Justice
Environment & Natural Resources Division
550 West Fort Street, MSC 033
Boise, Idaho 83724
by depositing copies thereof in the United States mail, postage

prepaid, in envelopes addressed to sald parties at the foregoing

TS, T e

Roger /. Ling 4 ‘ )

addresses.

CERTIFICATE OF MATLING -2 -




